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woman to decide for herself whether or not to abort a fetus she was carry-
ing. . . - The Missouri testing requirement here is reasonably designed to en-
sure that abortions are not performed where the fetus is viable—an end which
all concede is legitimate—and that is sufficient to sustain its constitutionality.

JUSTICE BLACKMUN also accuses us, inter alia, of cowardice and illegit-
imacy in dealing with “the most politically divisive domestic legal issue of our
time.” There is no doubt that our holding today will allow some governmental
regulation of abortion that would have been prohibited under the language of
cases such as Colautti v. Franklin, and Akron v. Akron Center for Reproduuc-
tive Health, Inc. But the goal of constirutional adjudication is surely not to re-
move inexorably “politically divisive™ issues from the ambit of the legislative
process, whereby the people through their elected representatives deal with
matters of concern to them. The goal of constitutional adjudication is to hold
true the balance between that which the Constitution puts beyond the reach of
the democraric process and that which it does not. We think we have done that
today. JUSTICE BLACKMUN'S suggestion, that legislative bodies, in a Nation
where more than half of our population is women, will treat our decision
today as an invitation to enact abortion regulation reminiscent of the Dark
Ages not only misreads our views but does scant justice to those who serve in
such bodies and the people who elect them. . . .

Because none of the challenged provisions of the Missouri Act properly be-
fore us conflict with the Constitution, the judgment of the Court of Appeals is

Reversed.

TEXAS V. JOHNSON

22. BURNING THE AMERICAN FLAG

Gregory Lee Johnson was convicted under a Texas
statute punishing the desecrating of a venerated (_)I.chct
when be burned an American flag at the site of the
1984 Republican National Convention while chanting
“America, the red, white, and blue, we spit on you.”
Although the state of Texas tried to convince the Court
that the law was a legitimate attempt to avoid hn’qcbes
of the peace and that flag burning constituted *fight-
ing words,” which states may prohibit, the Supreme
Court ruled that Jobnson was engaged in “expressive
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wree: US, Supreme Court, Texas v. Jobnson (1989).
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conduct,” a protected form of free speech under the Firss
Amendment. Justice William ]. Brennan, in the majority
opinion, said, “If there is a bedrock principle underlying
the First Amendment, it is that the Government may not
prohibit the expression of an idea simply because society
finds the idea itself offensive or disagreeable. We bave
not recognized an exception to this principle even where
our flag has been involved. . . . We can imagine no more
appropriate response to burning a flag than waving one’s
own, no better way to counter a flag-burner’s message
than by saluting the flag that burns, no surer means of
preserving the dignity of the flag that burned than by—
as one witness bere did—according its remains a respect-
ful burial.”

In response to this ruling Congress enacted the Flag
Protection Act of 1989, which made it a crime to dese-
crate the flag of the United States. The Court then beld
in United States v. Eichman (1990) that the act was an
unconstitutional violation of free speech. This created
an immediate and emotional debate over the desirability
of a constitutional amendment to ban flag burning.
With unintentional humor, President George Bush on
June 12, 1990, warned that [flag burning] “endangers
the fabric of our country.”

After publicly burning an American flag as a means of political protest, Gre-
gory Lee Johnson was convicted of desecrating a flag in violation of Texas law.
This case presents the question whether his conviction is consistent with the
First Amendment. We hold that is it not. ,

While the Republican National Convention was taking place in Dallas n;
1984, respondent Johnson participated in a political demonstration duhh:
the “Republican War Chest Tour.” As explained in literature distributed by t Z
demonstrators and in speeches made by them, the purpose of this event Was td
protest the policies of the Reagan administration and of certain Dallus—bﬂ?: :
corporations. The demonstrators marched through Dallas streets, chmg;'llsﬁ'
political slogans and stopping at several corporate locations to stage dle—?ons
intended to dramatize the consequences of nuclear war. On several occuﬂbllt
they spray-painted the walls of buildings and overturned potted Plﬂnts’t an
Johnson himself took no part in such activities. He did, however, a-ccfezm a
American flag handed to him by a fellow protestor who had taken it '
flagpole outside one of the targeted buildings. on un”

The demonstration ended in front of Dallas City Hall, where JOhn;ile the
furled the American flag, doused it with kerosene, and set it on fire. blue, W¢
flag burned, the protestors chanted: “America, the red, white, and' ;,ur;ﬁng
spit on you.” After the demonstrators dispersed, a witness to the flag
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collected the flag’s remains and buried them in his backyard. No one was phys-
ically injured or threatened with injury, though several witnesses testified that
had been seriously offended by the flag burning.

Of the approximately 100 demonstrators, Johnson alone was charged with
a crime. The only criminal offense with which he was charged was the dese-
cration of a venerated object in violation of Tex. Penal Code Ann. 42.09(a)(3)
(1989). After a trial, he was convicted, sentenced to one year in prison, and
fined $2,000. The Court of Appeals for the Fifth District of Texas at Dallas af-
firmed Johnson’s conviction, 706 S. W. 2d 120 (1986), but the Texas Court of
Criminal Appeals reversed, 755 S. W. 2d 92 (1988), holding that the State
could not, consistent with the First Amendment, punish Johnson for burning
the flag in these circumstances.

The Court of Criminal Appeals began by recognizing that Johnson’s con-
duct was symbolic speech protected by the First Amendment: “Given the context
of an organized demonstration, speeches, slogans, and the distribution of liter-
ature, anyone who observed appellant’s act would have understood the mes-
sage that appellant intended to convey. The act for which appellant was
convicted was clearly ‘speech’ contemplated by the First Amendment.™ To jus-
tify Johnson’s conviction for engaging in symbolic speech, the State asserted
two interests: preserving the flag as a symbol of national unity and preventing
breaches of the peace. The Court of Criminal Appeals held that neither inter-
est supported his conviction. . . .

As to the State’s goal of preventing breaches of the peace, the court con-
cluded thar the flag-desecration statute was not drawn narrowly enough to
encompass only those flag burnings that were likely to result in a serious dis-
turbance of the peace. And in fact, the court emphasized, the flag burning in
this particular case did not threaten such a reaction. “‘Serious offense’ oc-
curred,” the court admitted, “but there was no breach of peace nor does the
record reflect that the situation was potentially explosive. One cannot equate
‘serious offense’ with incitement to breach the peace.” The court also stressed
that another Texas statute, Tex. Penal Code Ann. 42.01 (1989), prohibited
breaches of the peace. Citing Boos v. Barry, the court decided that 42.01
.der_nOnStrated Texas’ ability to prevent disturbances of the peace without pun-
ishing this flag desecration.

Consl:’ietca}lse it reverse_d J()h[lS(‘)n’S com'ictim} on tl:l?dgr(
gumen:ltl(l)lnal as applied to him, the §tate- gf)urt 1‘ n emeoaii-
overl. that the statute was, on its tage,_' unconst :
road. We granted certiorari, and now affirm. . e
Wiitre, ave long r-ecognlzed that its pr?f“"‘"_" -oc:]s’ Ot e o endly limitless
variery 0‘?’0rd. While we have re]?Ctedahfhe'h\ le::,etr tdhe persil; engas-:ing - the
Conduyce inctonidluLt can be labeled ~s?ee%d '\:”e\::'e have acknowledgeé that con-
UCt may ben . the.re-by O endl wi he”l ents of communication to fall
Within th) e suffncnent!y imbued with elem -
€ scope of the First and Fourteenth Amendments.

they

yund thatr 42.09 was un-

ot address Johnson’s ar-
vague and
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In deciding whether particular conduct possesses sufficient Communjg,.
tive elements to bring the First Amendment into play, we have asked whether
“la]n intent to convey a particularized message was present, and [whether| the
likelihood was great that the message would be understood by those wh
viewed it.” Hence, we have recognized the expressive nature of students’ we,;.
ing of black armbands to protest American military involvement in Vietnam,
Tinker v. Des Moines Independent Community School Dist., of a sit-in by
blacks in a “whites only™ area to protest Brown v. Louisiana, of the wearing of
American military uniforms in a dramatic presentation criticizing American
involvement in Vietnam, and of picketing about a wide variety of causes, see,
e.g., Food Employees v. Logan Valley Plaza, Inc., United States v. Grace.

Especially pertinent to this case are our decisions recognizing the commu-
nicative nature of conduct relating to flags. Attaching a peace sign to the flag,
Spence, refusing to salute the flag, Barnette, and displaying a red flag,
Stromberg v. California, we have held, all may find shelter under the First
Amendment. . .. That we have had little difficulty identifying an expressive
element in conduct relating to flags should not be surprising. The very purpose
of a national flag is to serve as a symbol of our country; it is, one might say,
“the one visible manifestation of two hundred years of nationhood ... ™

Pregnant with expressive content, the flag as readily signifies this Nation
as does the combination of letters found in “America.”

We have not automatically concluded, however, that any action taken with
respect to our flag is expressive. Instead, in characterizing such action for First
Amendment purposes, we have considered the context in which it occurred. In
Spence, for example, we emphasized that Spence’s taping of a peace sign to his
flag was “roughly simultaneous with and concededly triggered by the Cambo-
dian incursion and the Kent State tragedy.” The State of Washington had con-
ceded, in fact, that Spence’s conduct was a form of communication, and we
stated that “the State’s concession is inevitable on this record.”

The State of Texas conceded for purposes of its oral argument in this case
that Johnson’s conduct was expressive conduct, and this concession seems [0
us as prudent as was Washington’s in Spence. Johnson burned an American
flag as part—indeed, as the culmination—of a political demonstration that €o”
incided with the convening of the Republican Party and its renomination ‘?f
Ronald Reagan for President. The expressive, overtly political nature of this
conduct was both intentional and overwhelmingly apparent. At his trial John-
son explained his reasons for burning the flag as follows: “The American Flag
was burned as Ronald Reagan was being renominated as President. And 3
more powerful statement of symbolic speech, whether you agree with it O_l'_""[’
couldn’t have been made at that time. It’s quite a just position [juxtapositiont
We had new patriotism and no patriotism.” In these circumstances, Johns¢
burning of the flag was conduct “sufficiently imbued with elements of conr
munication,” to implicate the First Amendment. . . .

Texas claims that its interest in preventing breaches of the peace j
Johnson’s conviction for flag desecration. However, no disturbance ©
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ally occurred or threatened to occur because of Johnson’s burning
of the flag. Al‘though the State stresses th(? disruptive behavior of the protestors
during their march towarq City Hall, it adIT‘ll.tS that. “no actual breach of
the peace occurred at the time of the flag-burning or in response to thet flag-
burning.” The State’s emphasis on the protestors” disorderly actions prior to
arriving at City Hall is not only somewhat surprising given that no charges
were brought on the basis of this conduct, but it also fails to show that a dis-
rurbance of the peace was a likely reaction to Johnson’s conduct. The only ev-
‘dence offered by the State at trial to show the reaction to Johnson’s actions
was the testimony of several persons who had been seriously offended by the
flag-burning.

The State’s position, therefore, amounts to a claim that an audience that
rakes serious offense at particular expression is necessarily likely to disturb the
peace and that the expression may be prohibited on this basis. Our precedents
do not countenance such a presumption. On the contrary, they recognize that
a principal “function of free speech under our system of government is to in-
vite dispute. It may indeed best serve its high purpose when it induces a condi-
tion of unrest, creates dissatisfaction with conditions as they are, or even stirs

”

yeace actu

people to anger. . . .
Nor does Johnson’s expressive conduct fall within that small class of
“fighting words” that are “likely to provoke the average person to retaliation,
and thereby cause a breach of the peace.” Chaplinsky v. New Hampshire. No
reasonable onlooker would have regarded Johnson’s generalized expression of
dissatisfaction with the politics of the Federal Government as a direct personal
msult or an invitation to exchange fisticuffs.
| We thus conclude that the State’s interest in maintaining order is not im-
plicated on these facts. The State need not worry that our holding will disable
n’fmm preserving the peace. We do not suggest that the First Amendment for-
bids a State to prevent “imminent lawless action.” And, in fact, Texas already
has a statute specifically prohibiting breaches of the peace, Tex. Penal Code
Ann. 42.01 (1989), which tends to confirm that Texas need not punish this
flag desecration in order to keep the peace. . ..
” Lf()ilz;rc ls a bedrock princi'plg underlying the First Amendment, it is that
socicty t_h:l""tlilt may not ‘pl'(_).hll)l_l the expression of an idea simply because
e b C s the idea |ts..cH offensive or dlsngrcc‘:;\lvlg. E
has beer (;VL nlm rccn;;vw.cd an exception to this principle even where our 'fl;lg
nally punirlw‘) ved. In Street v. Ncw York, we hcld_th.n a State may not crimi-
In hol. 1 a person for uttering words L.Tllllcall of the flag. . . . |
. th: ;:(’)I:le!. n Barm’lﬁ’ that the Constitution did not leave thlls course open
Principle. il‘r'll’llt'l'lf, \lustlcic ‘IJCI(S()I.I described one (.)( mir society’s dcfu‘ung
tar in Ul>lr C(:M)l’} s glc.scrvmg of thcllr frc.ql'ncnt repetition: I t‘llcrc 1s any fixed
Prescrib “’hnsulumnml C()ll‘:le‘lLll!()l‘l, it s that no official, Iugh'()r petty, can
at shall be orthodox in poltics, nationalism, religion, or other
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therei; of opinion or force citizens to confess by work or act their faith
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We are fortified in today’s conclusion by our conviction thar forbidg;
criminal punishment for conduct such as Johnson’s will not endanger the g
cial role played by our flag or the feelings it inspires. To paraphrase Ju:e'
Holmes, we submit that nobody can suppose that this one gesture of an e
known man will change our Nation’s attitude towards its flag. Indeed, Texun:
argument that the burning of an American flag “is an act having a high lik:ﬁ
hood to cause a breach of the peace,” and its statute’s implicit assumption thal;
physical mistreatment of the flag will lead to “serious offense,” tend to cop.
firm that the flag’s special role is not in danger; if it were, no one would rio¢ or
take offense because a flag had been burned.

We are tempted to say, in fact, that the flag’s deservedly cherished place i
our community will be strengthened, not weakened, by our holding today. Oy,
decision is a reaffirmation of the principles of freedom and inclusiveness that
the flag best reflects, and of the conviction that our toleration of criticism such
as Johnson’s is a sign and source of our strength. Indeed, one of the proudest
images of our flag, the one immortalized in our own national anthem, is of the
bombardment it survived at Fort McHenry. It is the Nation’s resilience, not its
rigidity, that Texas sees reflected in the flag—and it is that resilience that we re-
assert today.

The way to preserve the flag’s special role is not to punish those who feel
differently about these matters. It is to persuade them that they are wrong. “To
courageous, self-reliant men, with confidence in the power of free and fearless
reasoning applied through the processes of popular government, no danger
flowing from speech can be deemed clear and present, unless the incidence of
the evil apprehended is so imminent that it may befall before there is opportu-
nity for full discussion. If there be time to expose through discussion the false-
hood and fallacies, to avert the evil by the processes of education, the remed_)'
to be applied is more speech, not enforced silence.” And, precisely because it1s
our flag that is involved, one’s response to the flag burner may exploit thﬁe
uniquely persuasive power of the flag itself. We can imagine no more appropr
ate response to burning a flag than waving one’s own, no better way to counter
a flag burner’s message than by saluting the flag that burns, no surer means Ot
preserving the dignity even of the flag that burned than by—as one witness
here did—according its remains a respectful burial. We do not consecrate thi
flag by punishing its desecration, for in doing so we dilute the freedom tha
this cherished emblem represents.

Johnson was convicted for engaging in expressive conduct. The Statf
terest in preventing breaches of the peace does not support his ConVI~(h€
becaus? Johnson’s conduct did not threaten to disturb the peace. Nor doe.bom
Sta.te’s- interest in preserving the flag as a symbol of nationhood and ‘nan
unity justify his criminal conviction for engaging in political expression:
]udgmept of the Texas Court of Criminal Appeals is therefore

Affirmed.
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