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order denying Polyflow’s post-trial motions and remand for entry
of judgment n.o.v. in favor of Polyflow.

Judgment reversed. Case remanded for entry of judgment n.o.v.
in favor of Polyflow.
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Drake Manufacturing Company, Inc. v.

Polyflow, Inc.
109 A.3d 250 (Pa. Super. Ct. 2015)

In 2007, Drake Manufacturing Company, Inc. ( “Drake”), a
Delaware corporation, entered into an agreement to sell
equipment to Polyflow, Inc. ( “Polyflow”). Drake shipped
the equipment from its plant in Sheffield, Pennsylvania, to
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Polyflow’s business establishment in Oaks, Pennsylvania, and
other out-of-state destinations including California, Holland,
and Canada. The record includes approximately 75 bills from
Drake to Polyflow for equipment between August 2008 and
April 2009.

In June 2009, Drake brought a civil complaint against
Polyflow for breach of contract for failure to pay for the
equipment delivered. In August 2009, Polyflow answered the
complaint and alleged that Drake was not authorized to bring
a suit in Pennsylvania as a foreign corporation. In a short
nonjury trial in February 2014, Drake presented evidence of
Polyflow’s failure to pay. Polyflow’s only defense was that
Drake lacked capacity to sue because Drake failed to obtain
a certificate of authority from the Department of State
authorizing Drake to do business in Pennsylvania as a foreign
corporation.

Drake did not possess a certificate of authority at the time
of trial, and Drake failed to apply for a certificate of authority
until the day of trial. At the close of trial, Polyflow moved
for compulsory nonsuit due to Drake’s lack of capacity to
sue and its failure to submit a certificate of authority into
evidence. The trial court denied Polyflow’s motion for nonsuit
and announced its verdict in favor of Drake in the amount of
$291,766.61.

On March 5, 2014, Polyflow filed a post-trial motion seeking
judgment notwithstanding the verdict (JNOV) due to Drake’s
failure to submit a certificate of authority into evidence. On
March 17, 2014, the Department of State issued Drake a
certificate of authority to do business in Pennsylvania as a
foreign corporation. On April 17, 2014, almost two months
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after the verdict, Drake submitted its certificate of authority in
response to Polyflow’s post-trial motions.

On May 23, 2014, relying on Drake’s JEEEE

delinquent certificate of authority, the trial court denied
Polyflow’s post-trial motions. Polyflow thereupon filed an
appeal from the money judgment entered in favor of Drake
for breach of contract. Additionally, Polyflow argued that the
trial court erroneously denied its motion for JNOV because at
the time of trial, Drake was not registered to conduct business
in Pennsylvania and thus lacked capacity to sue under 15 Pa.
Cons. Stat. § § 4121,4122,and 4141. 15 Pa. Cons. Stat. § 4121
provides:

A foreign business corporation, before doing business in
this Commonwealth, shall procure a certificate of authority
to do so from the Department of State, in the manner
provided in this subchapter. . ..

Section 4122(a) identifies activities which do not constitute
“doing business,” either individually or collectively, and
provides:

Without excluding other activities that may not constitute
doing business in this Commonwealth, a foreign business
corporation shall not be considered to be doing business in
this Commonwealth for the purposes of this subchapter by
reason of carrying on in this Commonwealth any one or
more of the following acts:

(1) Maintaining or defending any action or
administrative or arbitration proceeding or effecting

the settlement thereof or the settlement of claims
or disputes; (2) Holding meetings of its directors or
shareholders or carrying on other activities concerning
its internal affairs; (3) Maintaining bank accounts;
(4) Maintaining offices or agencies for the transfer,
exchange and registration of its securities or appointing
and maintaining trustees or depositaries with relation
to its securities; (5) Effecting sales through independent
contractors; (6) Soliciting or procuring orders, whether
by mail or through employees or agents or otherwise,
and maintaining offices therefor, where the orders
require acceptance without this Commonwealth before
becoming binding contracts; (7) Creating as borrower or
lender, acquiring or incurring, obligations or mortgages
or other security interests in real or personal property;
(8) Securing or collecting debts or enforcing any rights
in property securing them; (9) Transacting any business
in interstate or foreign commerce; (10) Conducting
an isolated transaction completed within a period of
30 days and not in the course of a number of
repeated transactions of like nature; (11) Inspecting,
appraising and acquiring real estate and mortgages and
other liens thereon and personal property and security
interests therein, and holding, leasing, conveying and
transferring them, as fiduciary or otherwise.

Section 4141 (a) provides:

[A] nonqualified foreign business corporation doing
business in this Commonwealth within the meaning
of Subchapter B (relating to qualification) shall not be
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permitted to maintain any action or proceeding in any
court of this Commonwealth until the corporation has
obtained a certificate of authority.

The Superior Court first concluded that Polyflow appropriately
preserved for appeal the issue of Drake’s lack of capacity to sue.
The court then considered whether Polyflow was entitled to JNOV
due to Drake’s failure to submit a certificate of authority.

Jenkins, Judge

Applying section 4141(a), this Court has held that a foreign
corporation that failed to obtain a certificate of authority could
not bring suit in Pennsylvania, because entry into contract with
the defendant, a Pennsylvania corporation, and its shipment
of lighting fixtures to Pennsylvania on six occasions over
approximately six months constituted “doing business in this
Commonwealth.” Leswat Lighting Systems, Inc. v. Lehigh Valley
Restaurant Group, Inc., 444 Pa. Super. 281, 663 A.2d 783, 785
(1995). The evidence demonstrates that Drake failed to submit
a certificate of authority into evidence prior to the verdict in
violation of 15 Pa.C.S. § 4121(a); therefore, the trial court should
not have allowed Drake to prosecute its action. 15 Pa.C.S.§4141(a).

The trial court contends that Drake is exempt from the
certificate of authority requirement because it merely commenced
suit in Pennsylvania to collect a debt, conduct that does not
constitute “doing business” under section 4122(a)(1) and (8).
Drake did much more, however, than file a suit or attempt
to collect debt. Drake maintains an office in Pennsylvania to
conduct local business, conduct which “[typically] require[s] a
certificate of authority.” 15 Pa.C.S. § 4122, Committee Comment.

Drake also entered into a contract with Polyflow, and, in dozens
of occasions over an eight month period, shipped equipment to
Polyflow’s place of business in Pennsylvania—far more than the
“isolated transaction” exception under section 4122(a)(10) or the
six shipments over a six-month period that the Court previously
held constituted “doing business.” See Leswat Lighting Systems,
supra. In short, Drake’s conduct was “more regular, systematic,
[and] extensive than that described in [section 4122(a), [thus]
constitut[ing] the transaction of business and requir[ing] [Drake]
to obtain a certificate of authority.” See 15 Pa.C.S. § 4122,
Committee Comment.

We also hold that Drake needed a certificate of authority to sue
Polyflow in Pennsylvania for Polyflow’s failure to pay for out-of-
state shipments in California, Canada, and Holland. A foreign
corporation that “does business” in Pennsylvania within the
meaning of section 4122 must obtain a certificate in order to
prosecute a lawsuit in this Commonwealth,
regardless of whether the lawsuit itself concerns
in-state conduct or out-of-state conduct. The trial court thus erred
by denying Polyfow’s motion for judgment n.o.v.

The trial court relied on Drake’s delinquent certificate of
authority as its basis for denying Polyflow’s post-trial motions;
however, our Supreme Court’s decision in Claudio v. Dean Machine
Co., 574 Pa. 359, 831 A.2d 140 (2003), prohibits Drake from
submitting evidence in post-trial proceedings that it failed to
submit during trial due to its own lack of reasonable diligence.
Drake had no right to submit the certificate of authority into the
record in the post-trial motion stage.

For the foregoing reasons, we hold that the trial court erred
in denying Polyflow’s motion for judgment n.o.v. We reverse the
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