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Learning Outcomes

After reading this issue, you will be able to:
« Discuss the founding fathers’ rationale for the Fourth Amendment.

o Discuss generally the legal status of the use of high-technology surveilla
s Discuss the significance of the Supreme Court’s decision in Dow Chemical Corporation v. United States.

+ Present and discuss several arguments for and against requiring police officers to wear body cameras.
+ Discuss the privacy implications of requiring the police to wear body cameras.

¢ Discuss the significance of the Supreme Court’s decision in Tennessee v. Garner.
« Present and discuss the significance of the “Rialto Study” of the use of body cameras by the police.

nce by government agents.

ISSUE SUMMARY

Senior Policy Analyst Jay Stanley contends that if U.S. police
body cams they will be a “win for all.” These
gainst false claims of abuse.

YES: American Civil Liberties Union (ACLU)

departments develop propel policies for the use of police

devices will enhance police accountability and protect officers a

trast, argues that body cameras are extremely costly, mostly due to the costs
!

deo footage. Because there is no evidence that these devices have a signifi-
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Think about what has happened with regard to
surveillance technology recently. A few years ago, for-
mer National Security Agency analyst Edward Snowden
revealed that the agency had been tracking the Internet
activity and cell phone calls of a large number of Americans
as well as those of persons in various other countries.
Moreover, during the last few years, it has become pos-
sible for cameras mounted in police patrol cars to record
the license plates of oncoming vehicles to check for active
warrants, registration defects, or other problems, Likewise,
highly sensitive surveillance cameras that may record all
activity in a particular area have been deployed in some



sé:f‘:'sigglzled Wwith sophisticated facial recognition soft-

» SUC ul‘yelllance has Orwellian implications for per-
sonal privacy in our nation.

Seem'l;gth.S. legal system and the courts in particular
ave struggled to keep pace with some of these

modern sutveillance practices. The Fourth Amendment to

the U.S. Constitution was adopted in 1786. It provides:

The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches
f:md seizures, shall not be violated, and no Warrants shall
issue, bgt upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched, and the person or things to be seized.

At the time of its adoption, the Founding Fathers
were chiefly concerned with abusive practices by the
British government, such as the issuance of “general war-
rants” and “writs of assistance,” which gave governmental
authorities virtually unlimited power to search whom-
ever they wished, even without any cause. The Fourth
Amendment was a direct reaction to such practices. In
1786, however, the Founding Fathers could never have
possibly imagined these technological advances and just
how intrusive these searches could become.

In more recent times, the Supreme Court has con-
sidered the use of highly technical devices by law enforce-
ment officers to investigate crimes. A central theme of
these cases appears to be that if a criminal investigation
is directed at a home, the courts are more likely to require
law enforcement officers to obtain a search warrant than
if it occurs in a more public area. This remains true even
if investigators employ highly sophisticated technology,
often not available to the general public.

For example, an early case that involved a high tech-
nology investigation by law enforcement agents occurred
in Dow Chemical Company v. United States, 476 U.S. 227
(1986). Here, the United States Environmental Protection
Agency (EPA) hired a commercial aerial photographer to
take high-tech photos of a 2,000 acre chemical manufac-
turing facility, after the company had refused to allow an
EPA inspection of the plant. Dow then challenged _the
Agency'’s right to take such technical photographs w1tt}-
out a search warrant. The U.S. Supreme Court rejected this
argument. Chief Justice Warren Burger stated:

It may well be, as the government concedes, Fhé.lt sur-
veillance of private property by using highly sophisticated
surveillance equipment not generally available t.o tl}e pub-
lic, such as satellite technology, might be constitutionally
proscribed absent a warrant. But the PhOtOgT?PhS her.e
are not so revealing of intimate details as to raise .c‘onst'l-
tutional concerns. . .The mere fact that human vision 15

enhanced somewhat, at least to the degree here, does not
give rise to constitutional problems (238).

In a dissenting opinion, Justice LO}’MS Powell asserteq
that under the majority’s analysis, “the existence of
an asserted privacy interest apparently will be decideq
solely by reference to the manner .of sgrvell'lance used to
[intrude] on that interest. Such an inquiry W.lll not protect
Fourth Amendment rights, but rather permit their gradyg]
decay as technology advances” (239) (Emphasis added]. A
Justice Powell predicted, highly sophisticated techno-
logical devices are being used currently by law enforce.
ment agents in public places without search warrants. The
courts have generally upheld these searches, des?pite their
implications for personal privacy. For example, if a police
cruiser’s video camera surveys the license plate numbers of
all automobiles in a particular place, does it compromise
the personal privacy interests of all vehicle occupants in
the area? Moreover, where is the information stored and
how long is it kept by law enforcement agencies? Are these
simply modern high-technology manifestations of gov-
ernmental dragnet seatches, or “fishing expeditions,” that
the Founding Fathers would have clearly despised? Such
searches are not targeted at homes, so the courts would
be likely to uphold the practice under Dow Chemical.
Unfortunately, Justice Powell’s statement about decaying
Constitutional protections seems eerily prophetic as sur-
veillance technology has continued to advance.

Some of the same privacy interests are implicated
in cases involving police body-mounted cameras. Should
police officers be required to record all encounters with cit-
izens, or should they retain the discretion to turn them on
and off at will? What should be done with the recordings
that are not used in a criminal case? Should they be erased
immediately or stored in a law enforcement database for
possible later use? Although the use of body cameras does
appear to have significant potential for improving law
enforcement encounters with the public, privacy concerns
must be addressed.

ACLU Senior Policy Analyst Jay Stanley supports
the use of police body cameras, subject to certain limita-
tions. Stanley recommends that law enforcement agencies
develop appropriate policies to insure that police officers
cannot “edit on the fly” or choose which encounters ©
record with limitless discretion. He believes that if the
polige are free to turn the cameras on and off at their dis-
cretion, t.he cameras’ “role in providing a check and bal-
ance against police power will shrink and they will 10
thatit s tmperative that g v oL Oveh Stanley 25
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that the lfbeneﬁt.s of tl'}'e technology are not outweighed
nvasions of privacy.” Further, the ACLU asserts that
data produced by these camera
the er than necessary for the purp
[ongd Thus, most recordings should be deleted quickly.
Jecte Ile nnifer Doleac, however, believes that body cam-
¢ may actually increase police use of force. Officers
erd pecome more likely to use force when they know
Zera footage will demonstrate the facts were on their
Cf:i e, Moreover, BWCs programs are extremely expen-
:;ve;' because a recent research study in Washington, DC,
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YES U Jay Stanley

Police Body-mounted Cameras:
Policies in Place, a Win fo

Since we published the first version of this policy white
paper in October 2013, interest in police body cameras has
exploded. The August 2014 shooting of Michael Brown in
Ferguson, Missouri and the subsequent protests focused
new public attention on the problem of police violence—
and on the possibility that body cameras might be part of
the solution. The following December, a grand jury’s deci-
sion not to indict an officer in the videotaped choke hold
death of Eric Garner in New York City further intensified
discussion of the technology.

With so much attention being paid to body cam-
eras, we have received a lot of thoughtful feedback on our
policy recommendations. Overall, considering how early
in the discussion we issued our paper, we believe our rec-
ommendations have held up remarkably well. But in this
revision of the paper we have seen fit to refine our rec-
ommendations in some areas, such as when police should
record. And of course, the intersection of technology and
human behavior being highly complex and unpredictable,
we will continue to watch how the technology plays out

in the real world, and will most likely continue to update
this paper.

“On-officer recording systems” (also called “body
cams” or “cop cams”) are small, pager-sized cameras that
clip on to an officer’s uniform or are worn as a headset,
and record audio and video of the officer’s interactions
with the public. Recent surveys suggest that about 25% of
the nation’s 17,000 police agencies were using them, with
fully 80% of agencies evaluating the technology.

Much interest in the technology stems from a
growing recognition that the United Statgs ha§ a re‘al
problem with police violence. In 201.1,A police killed six
people in Australia, two in England, six 19 Germany and,
according to an FBI count, 404 in the United Stat'es.. And
that FBI number counted only “justifiable homicides,”
and was comprised of voluntarily submitt_ed data from just
750 of 17,000 law enforcement agencies. Attempts by

sl :‘,{ vé ,-”‘Polic.e Body-Mounteq Camera
éﬁg;lggr{ty@ American Civil Liberties Union.
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journalists to compile more complete Flata by collatiy
local news reports have resulted in estlmates as high g
1,000 police killings per yeat in the U'mted States. Fyj

a quarter of the deaths involved a white officer killing

black person.

The ACLU’s Interest

Although we at the ACLU generally take a dim view of |
the proliferation of surveillance cameras in Americap
life, police on-body cameras are different because of thej
potential to serve as a check against the abuse of power
by police officers. Historically, there was no documentary
evidence of most encounters between police officers and
the public, and due to the volatile nature of those encoun-
ters, this often resulted in radically divergent accounts of
incidents. Cameras have the potential to be a win-win,
helping protect the public against police misconduct, and
at the same time helping protect police against false accu-
sations of abuse.

We'te against pervasive government surveillance,
but when cameras primarily serve the function of allow-
ing public monitoring of the government instead of the
other way around, we generally support their use. While
we have opposed government video surveillance of public
places, for example, we have supported the installation of
video cameras on police car dashboards, in prisons, and
during interrogations.

At the same time, body cameras have more of 2
potential to invade privacy than those deployments. Police
officers enter people’s homes and encounter bystanders
suspects, and victims in a wide variety of sometimes stres%
ful and extreme situations. ’

. Forthe ACLU, the challenge of on-officer cametds
is the tension between their potential to invade privacy
and their strong benefit in promoting police accoun®
ab111t.y. Overall, we think they can be a win-win— e
only if they are deployed within a framework of St%
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Control Over Recordings

Perhaps most importantly, policies and technology must be
designed to ensure that police cannot “edit on the fly”—
i.e., choose which encounters to record with limitless dis-
cretion. If police are free to turn the cameras on and off
as they please, the cameras’ role in providing a check and
balance against police power will shrink and they will no
longer become a net benefit.

The primary question is how that should be
implemented.

Purely from an accountability perspective, the ideal
policy for body-worn cameras would be for continuous
recording throughout a police officer’s shift, eliminating
any possibility that an officer could evade the recording of
abuses committed on duty. _ _

The problem is that continuous recording raises
many thorny privacy issues, for the public as well as for
officers. For example, as the Police Executive Research
Forum (PERF) pointed out in their September 2014 report
on body cameras, crime victims (especially victims 9f rape,
abuse, and other sensitive crimes), as well as w1tne§ses
who are concerned about retaliation if seen cooper:lﬁgg
with police, may have very good reasons for nto‘(c]l V;Iz por%
police to record their interactions. We agre.e;l aIrlivacylf)prO-
body camera policies designed to offer special P

tections for these individuals.
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policed neighborhoods, po inori
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o Yo o7 St n i
each other as humanngd‘ N b.reeze—g.ettmg to ko
We have some s, discussing precmct Polmcs, etc.
sympathy for police on this; continu-
ous recording might feel as stressful and oppressive in
those situations as it would for any employee subject
to F:onstant recording by their supervisor. True, police
officers with their extraordinary powers are not regular
employees, and in theory officers’ privacy, like citizens’,
could be protected by appropriate policies (as outlined
below) that ensure that 99% of video would be deleted
in relatively short order without ever being reviewed.
But on a psychological level, such assurances are rarely
enough. There is also the danger that the technology
would be misused by police supervisors against whistle-
blowers or union activists—for example, by scrutinizing
video records to find minor violations to use against an
officer.

On the other hand, if the cameras do not record con-
tinuously, that would place them under officer control,
which allows them to be manipulated by some officers,
undermining their core purpose of detecting police mis-
conduct. Indeed, this is precisely what we are seeing hap-
pening in many cases.

The balance that needs to be struck is to ensure that
officers can’t manipulate the video record, while also plac-
ing reasonable limits on recording in order to protect
privacy.

One possibility is that some form of effective auto-
mated trigger could be developed that would allow for
minimization of recording while capturing any fraught
encounters—based, for example, on detection of raised
voices, types of movement, etc. With dashcams, the
devices are often configured to record whenever a car’s
siren or lights are activated, which provides a .rough
and somewhat (though not entirely) non—discretl_onary
measure of when a police officer is engaged in an
encounter that is likely to be a problem.. That poh’cy is
not applicable to body cams, howgvler, smcle the;e és 20
equivalent to flashing lights. And it’s not clear t z; any
artificial intelligence system in the foreseeable future
will be smart enough to rellably.dgtect encoun.ters tt‘latt1
should be recorded. In any case, it is not an option wit

! hnology. -
today Asn tjtcher pofs};bility is that police discretion be mlﬁ;
mized by requiring the recordmg of all enco%nte?mvz;as
the public. That would allow police to have the ¢ squad
off when talking amongst themselves, sitting in a sq
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care, etc., but through that bright-line rule still allow offic-
ers no discretion, and thus no opportunity to circumvent
the oversight provided by cameras.

An all-public-encounters policy is what we called
for in the first version of this white paper, but (as we
first explained here), we have refined that position. The
problem is that such a policy does not address the issues
mentioned above with witnesses and victims, and greatly
intensifies the privacy issues surrounding the cameras,

i especially in those states where open-records laws do not
protect the privacy of routine video footage.

If a police department is to place its cameras under
officer control, then it becomes vitally important that it
put in place tightly effective means of limiting officers’
ability to choose which encounters to record. Policies
should require that an officer activate his or her camera
when responding to a call for service or at the initiation of any
other law enforcement or investigative encounter between a
police officer and a member of the public. That would include

‘» stops, frisks, searches, arrests, consensual interviews and
N searches, enforcement actions of all kinds. This should
1, cover any encounter that becomes in any way hostile or
jer confrontational.

If officers are to have control over recording, it is
important not only that clear policies be set, but also that
they have some teeth. In too many places (Albuquerque,
Denver, and other cities) officer compliance with body

ratl camera recording and video-handling rules has been terri-
se.0" ble. Indeed, researchers report that compliance rates with
body camera policies are as low as 30%.

_— When a police officer assigned to wear a body camera
e C fails to record or otherwise interferes with camera video,
wné three responses should result:

ed 1. Direct disciplinary action against the individual
aker officer.

net 2. The adoption of rebuttable evidentiary presump-

tions in favor of criminal defendants who claim
exculpatory evidence was not captured or was
destroyed.

3. The adoption of rebuttable evidentiary presump-
tions on behalf of civil plaintiffs suing the gov-
ernment, police department and/or officers for
damages based on police misconduct. The pre-
sumptions should be rebuttable by other, contrary
evidence or by proof of exigent circumstances that
made compliance impossible.

Evidentiary presumptions against a defendant-officer
in a criminal proceeding should not be sought, as they are
insufficient for meeting the burden of proof in a criminal
case and might lead to false convictions.

Limiting the Threat to Privacy

from Cop Cams .
5 ice body cameras is their overs;,
The grte.ar péﬁin ;f;glflgoiﬁacportar}l]t are the privacy interi}g
Er?:le?ailf £r1a1 rights of individua'ls_ WhO are recorded, de.
ally there would be a way to minimize data collection ¢,
only what was reasoniiibly needed, but there’s currently ng
ical way to do so.

techlrlI(’)c])cl)iiilecagodyycameras mean that many instances o
entirely innocent behavior (on the part of both officers
and the public) will be recorded. Pe{haPs most troubling s
that some recordings will be made 11.151d.e people’s home,
whenever police enter—including in instances of cop.
sensual entry (e.g., responding to a burglary call, volup.
tarily participating in an investigation) and such things
as domestic violence calls. In the case of dashcams, we
have also seen video of particular incidents released for
no important public reason, and instead serving only to
embarrass individuals. Examples have included DUI stops
of celebrities and ordinary individuals whose troubled
and/or intoxicated behavior has been widely circulated
and now immortalized online. The potential for such
merely embarrassing and titillating releases of video is sig-
nificantly increased by body cams.

Therefore it is vital that any deployment of these
cameras be accompanied by good privacy policies so that
the benefits of the technology are not outweighed by inva-
sions of privacy. The core elements of such a policy follow.

Notice to Citizens

Most privacy protections will have to come from restric-
tions on subsequent retention and use of the recordings.

There are, however, a few things that can be done at the
point of recording,

1. Body cameras should generally be limited to un
formed police officers and marked vehicles,

people know what to expect. Exceptions shot!
be made for non-uniformed officers involved
In SWAT raids or in other planned enforcement
actions or uses of force.

* S)ficiFs should be required, wherever practicabl®
for <t)olfy People that they are being recorded (s
such a e\’/\‘;Stlr}g law for dashcams in some st
s htsc ashington). One possibility departmen®
ibl§ mOnsld.er is for officers to wear an easily
tionfl') or (v)vr sticker saying “lapel camera in Ope[[;;
have blinkoirrlds to that effect. Cameras might 2 is

8 red lights when they record, #
standard on most other cameras, ’
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3. It is especially important that the cameras not be
useq to surreptitiously gather intelligence infor-
mation base_d on First Amendment rotected
speech, associations, or religion. (If the greceding

policies are adopted, this hj h i
would not be possible.) SR e

Recording in the Home

Because of the uniquely intrusive nature of police record-
ings made inside private homes, officers should be required
to provide clear notice of a camera when entering a home,
except in circumstances such as an €mergency or a raid.
And departments should adopt a policy under which
officers ask residents whether they wish for a camera to
be turned off before they enter a home in non-exigent cir-
cumstances. (Citizen requests for cameras to be turned off
must themselves be recorded to document such requests.)

Cameras should never be turned off in SWAT raids and
similar police actions.

Retention

Data should be retained no longer than necessary for the
purpose for which it was collected. For the vast majority
of police encounters with the public, there is no reason
to preserve video evidence, and those recordings therefore
should be deleted relatively quickly.

1. Retention periods should be measured in weeks
not years, and video should be deleted after that
period unless a recording has been flagged. ane
a recording has been flagged, it would then switch
to a longer retention schedule (such as the‘ three-
year period currently in effect in Washington
State). .

2. These policies should be posted online on the
department’s website, so that people who have
encounters with police know how long they have
to file a complaint or request access to footage.

3. Flagging should occur automatically for any
incident:

* involving a use of force; « or

* that leads to detention or arrest; .

o where either a formal or informal complaint
has been registered.

4. Any subject of a recording should bel qglte 0tro élpaegne’f
recording, even if not filing a complal
ing an investigation.

5. The police department (
tigations and superv1so‘rrici
also be able to flag an 11
basis to believe police misconduc

including internal inves-
) and third parties should
dent if they have some
t has occurred or

have reasonable suspicion that the video contains
evidence of a crime. We do not want the police or
gadflies to be able to routinely flag all recordings
in order to circumvent the retention limit.

6. If any useful evidence is obtained during an
authorized use of a recording (see below), the
recording would then be retained in the same
manner as any other evidence gathered during an
investigation.

7. Back-end systems to manage video data must be
configured to retain the data, delete it after the
retention period expires, prevent deletion by indi-
vidual officers, and provide an unimpeachable
audit trail to protect chain of custody, just as with
any evidence.

Use of Recordings

The ACLU supports the use of cop cams for the purpose
of police accountability and oversight. It’s vital that this
technology not become a backdoor for any kind of sys-
tematic surveillance or tracking of the public. Since the
records will be made, police departments need to be sub-
ject to strong rules around how they are used. The use of
recordings should be allowed only in internal and external
investigations of misconduct, and where the police have
reasonable suspicion that a recording contains evidence
of a crime. Otherwise, there is no reason that stored foot-
age should even be reviewed by a human being before its
retention period ends and it is permanently deleted. Nor
should such footage be subject to face recognition searches
or other analytics.

Subject Access

People recorded by cop cams should have access to, and
the right to make copies of, those recordings, for how-
ever long the government maintains copies of them. That
should also apply to disclosure to a third party if the sub-
ject consents, or to criminal defense lawyers seeking rel-
evant evidence.

Public Disclosure

When should the public have access to cop cam videos
held by the authorities? Public disclosure of government
records can be a tricky issue pitting two important values
against each other: the need for government oversight and
openness, and privacy. Those values must be carefully bal-
anced by policymakers. One way to do that is to attempt
to minimize invasiveness when possible:
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be automatically recorded with immutable audit
logs.
Systems should ensure that data retention and
destruction schedules are properly maintained.
It is also important for systems be architected to
ensure that video is only accessed when permitted
according to the policies we’ve described above,
and that rogue copies cannot be made. Officers
should not be able to, for example, pass around
video of a drunk city council member, or video
generated by an officer responding to a call in a
topless bar, or video of a citizen providing infor-
mation on a local street gang.
e If video is held by a cloud service or other third
party, it should be encrypted end-to-end so that
the service provider cannot access the video.

The strong oversight function that body cameras promise
to play with regards to police officers makes that deploy-
ment of the technology a unique one, For other officials
the use of body cameras does not strike the right balanct

betwegn the oversight function of these cameras and thef
potential intrusiveness,
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Should the Police be Required to Wear Body Cameras? by Hickey

Jennifer L. Doleac

) NO

Do Body-worn Cameras
Improve Police Behavior?

Police departments across the United § .

a crisis of confidence. Bystanders have retsgf;eégeofgcg;ﬁ
phone video a large number of incidents where officers
appear to unjustifiably harm or kill civilians, sparking
outrage across the country and making us wonder what
additional abuse§ our cameras have missed. Communities
are no longer willing to take police officers’ word for it
that force was n.ecessgry in violent incidents, and this lack
of trust makes it difficult for police to do their jobs. In
response, citizens and legislators have called for all offic-
ers to use BWCs, so that all interactions with civilians are
recorded. Many people are hopeful that this technology
will facilitate cultural reform, increasing officer account-
ability and reducing abuses of power. Unfortunately, the
evidence so far is mixed.

BWC advocates hope that the cameras will have a
civilizing effect on all involved: officers and civilians alike
should behave better when they know their behavior is
being recorded, reducing the number of violent interac-
tions between officers and civilians. In cases where officers
do use force, the video footage will offer factual evidence
about what occurred, so that abusive officers can be quickly
disciplined, fired, or even convicted of crimes, prevent-
ing them from further abusive use of force. If BWCs have
either of these effects, use of force by police should fall.

However, it's also possible that BWCs could increase
the use of force: perhaps most officers show restraint in
heated situations to avoid being accused of bad beha\{-
ior. You might think this implausible, given how rare H
is for police officers to face disciplinary action. .But facing
an accusation can be quite unpleasant, even if 1t does not
lead to penalties, and even 2 small chance of losing i’oui
job or going to prison might be enough to rnage Zt rfiarf .
some police officers wary Of using force in @ borce

e - more likely to use
situation. Those officers may become = A——
force when they know camera footage will dem:

the facts were on their side.

sesiiete S e Police B
Doleac, Jennifer L., “Do Body-worn Cameras Improve
Institute, Used with permission-

Since the effect of BWCs could be positive or nega-
tive, we need to rigorously test the effects to know how
people respond to this tool.

Over the past several years, many police departments
have implemented BWCs in randomized controlled trials
(RCTs), randomizing when officers are supposed to wear
a camera and when they’re not. Most studies randomized
by shift, so that everyone on duty at particular times
wears a camera, and at other times everyone doesn’t. In
a new study in Washington, DC, the police department
randomized BWCs by officer, so that some officers always
wore a camera, while other officers never did. There are
pros and cons to each of these randomization strategies,
mostly involving the types of spillover effects we might
expect across shifts or individual officers. But both strate-
gies allow us to compare the behavior of those who are
wearing BWCs with the behavior of a control group that
isn’t wearing BWCs.

Previous RCTs in American and European police
departments found that BWCs reduced the number of
complaints filed by local residents against the police. How-
ever, they showed mixed effects on the use of force by and
against police officers. In some places, BWCs increased
force, and in others, they decreased force. The context
surely matters—how severe is the local problem, how
motivated are officers to change their behavior, and how
much accountability do the cameras provide? Local poli-
cies about when officers are required to turn their cameras
on, and when footage is released, likely have an impact on
the value of BWC programs. Figuring out whether chang-
ing these policies can increase BWC effectiveness is a cru-
cial next step in this research area.

The DC study was the first in a major U.S. city, and
so will be of particular interest to other large cities rolling
out BWC programs. The study was conducted by The Lab
@ DC, a research group in the mayor’s office, in collabo-
ration with the Metropolitan Police Department (MPD).
(Full disclosure:  am a Senior Social Scientist with the Lab,

eha.viér?" Bfookings.edu, May 25, 2017. Copyright ©2017 The Brookings



though I certainly do not speak for that office and I am
not an author of the BWC study.) This study found no
significant impact on the use of force by officers, or citizen
complaints against officers: that is, the behavior of offic-
ers who wore cameras all the time was indistinguishable
from the behavior of those who never wore cameras. The
authors looked at myriad other outcomes and found that
BW(Cs had no significant effect on any of them.

It’s possible that BWCs affected community trust in
ways that don’t show up in DC’s police data: if individuals
feel safer and trust the police more, that’s a good thing,
even if actual use of force isn’t changing. And it could be
worthwhile to have footage in rare events where a prob-
lem officer needs to be held accountable. But it’s tough
to argue from the DC data that BWCs affected day-to-day
police behavior in any way.

This could be because the MPD had already made
other meaningful changes to its training and accountabil-
ity systems, and so the types of behavioral changes BWCs
might induce have already happened. The MPD was under
DOJ investigation between 1999 and 2001 and committed
to implementing a variety of policies aimed at reducing
the use of force. Perhaps those policies already reduced
forced as much as it could be reduced. It’s also possible
that cameras are so ubiquitous in the district (due to the
widespread use of cell phone cameras and CCTV cameras)
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Jennirer L. DoLEAc is an assistant professor of public policy
and economics at the University of Virginia’s Frank Bat-
ten School of Leadership and Public Policy and founding
director of the Justice Tech Lab. She is also a nonresident
fellow in Economic Studies at the Brookings Institution.
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EXPLORING THE ISSUE

Should the Police Be Required
to Wear Body Cameras?
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Is There Common Ground?

Should the police be required to wear body cameras?
The authors of the articles in this chapter provide dif-
ferent answers to these questions. Jay Stanley contends
that police officer use of body cams may have an overall
positive impact on law enforcement policy in the United
States. The Harvard Law Review lists several different
problems associated with the use of these devices. In any
case, it seems clear that increased public demands for law
enforcement officer accountability may require police
departments to embrace this new technology in coming
years. Several recent cases serve to underscore the highly
significant role that this technology is likely to play.

In 2014, a USA Today newspaper article observed that
“Local Police are involved in 400 Killings per year.” During
that same year, police officers in Ferguson, M], shot and
killed Michael Brown, which led to several days of riot-
ing in the community and demands for increased police
accountability. Shortly thereafter, a citizen’s cell. phone
recording was used as evidence in a New York. City case
involving Eric Garner who was accused of a minor crime
and placed in a choke hold by police ofﬁcers.; Garner }ater
died from the injuries he received. A grand jury declined
to indict the officers involved. .

If videotapes of the Ferguson case had been z'avallable;i
would the police officers involved have been indicted an X
charged with a crime? It is difficult t0 tell. Moreover, jus
how much force would be police oOfficers in these C';se;
have been justified in using? Were the pollge justifie
i ; ] case, a violation of
in using a choke hold in the Garner cas e s
their department’s policy? U.S. Supreme Court P

%48 e Cutront] g fsilthers include the Fourth Amendment in the Constitution’s Bill of Rights?
What is the signific ¢gal status of the use of high-technology surveillance by government agents?

g Present and digs o ance of the Supreme Court’s decisions in Dow Chemical Corporation v. United States?

WAL Rt e S8 Se_veral' arguments for and against requiring police officers to wear body cameras.

- What are the privacy implications of requiring the police to wear body cameras?

- What is the significance of the Supreme Court’s decision in Tennessee v. Garner (1985)?

. What is the significance of the “Rialto Study” of the use of body cameras by the police?

appear to provide some guidance. First, when the police
restrain the freedom of someone to walk away, they
have “seized” that person, which implicates the Fourth
Amendment. Second, there is no question that appre-
hending someone by the use of deadly force is a “seizure”
subject to the reasonableness requirement of the Fourth
Amendment.

In Tennessee v. Garner, 471 U.S. 1 (1985; unrelated to
the Erik Garner “choke hold” case in 2014), the Supreme
Court considered the issue of police use of deadly force
to stop a fleeing felon. Memphis police officers were dis-
patched to investigate a possible burglary. When they
arrived on scene, the officers saw a woman standing on her
porch and gesturing toward an adjacent house. One officer
heard a door slam and saw a suspect run across the back-
yard. The officer saw no sign of a weapon and believed the
suspect was not armed, but he was attempting to escape
by climbing a six-feet-high chain link fence. The officer
called out “police, halt” and moved toward the suspect.
Convinced that if Garner had made it over the fence he
would escape, the officer shot him. The bullet hit Garner
in the back of the head and he later died on the operating
table. Ten dollars and a purse taken from the house were
later found on his body.

In using deadly force to prevent the escape, the
police officer was acting under the authority of a Tennes-
see law that permitted the use of deadly force to stop a
fleeing burglary suspect. A grand jury refused to indict the
officer. The Supreme Court held that a reviewing court
must examine the totality of the circumstances that sup-
port a particular sort of search or seizure. Justice Byron
White asserted:




The use of deadly force to prevent the escape of all
felony suspects, whatever, the circumstances is constlt'L}-
tionally unreasonable. It is not better that all suspects die
than that they escape. Where the suspect poses no imr'ne-
diate threat to the officer or to others, the harm resulting
from failing to apprehend him does not justify the use of
deadly force to do so. It is no doubt unfortunate when
a suspect who is in sight escapes, but the fact that the
police arrive a little Jate or are a little slower afoot does not
always justify killing the suspect. A police officer may not
seize an unarmed, nondangerous suspect by shooting him
dead. The Tennessee statute is unconstitutional insofar as
it authorizes the use of deadly force against such fleeing
suspects (11).

It seem plausible that under this standard, the
amount of force used in the Erik Garner “choke hold” case
may have been unreasonable. Erik Garner was suspected
of committing a minor misdemeanor offense, Was it really
worth using potentially deadly force to take him into cus-
tody for such a crime?

Another example is provided by the Harvard Law
Review. Marcus Jeter was charged in 2012 with “eluding
police, resisting arrest and aggravated assault on a police
officer” (8). Much of the incident was videotaped by a
dashboard camera in the police cruiser. Jeter asserted that
the officers had used excessive force while arresting him
and that he had not acted violently. Following an internal

police department investigation that had concluded that
“the officers did nothing wrong,” Jeter’s attorney discov-
ered evidence that a second police cruiser, with a second
video recorder, had been on the scene that night. The
videotape was allegedly never viewed by the prosecutor’s
office, though it had been in the possession of the police
department since 2012. In the second video, the police
car is seen “swerving across oncoming traffic and running
into the front of Jeter’s SUV, causing him to hit his head on
the steering wheel” (9). The video also showed Jeter with
his hands in the air, sitting passively in the driver’s seat as
officers approached the car. One officer pointed a pistol at
the window and another had a shotgun. The video then
showed an officer using a nightstick to smash the driver’s
side window. He then pulled Jeter from the car and threw
him on the ground. While beating Jeter, the officer yelled
“stop resisting” and “stop trying to take my f—gun.” The
video indicated that Jeter was neither resisting nor capa-
ble of reaching for the officer’s gun. As Jeter was dragged
out of the car his face was smashed into the cement and
another officer took a swing at his head.
As a result of the discovery of the second videotape,
the prosecutors dropped all charges against Jeter. The

5o A . e retired after pleadin ;

officers were 1:::1‘3;‘5;' V?,Ere arraigned on chargesg 0%225
to tam_Pe““dg' t, tampering with public records, anq g
cial npscon u IE it had not been for the video Tecordi
swearing (10)1-1 have spent several years in prison ang th,
Jeter may "l"g not have been held accountable (Id.), ¢
pOIICZ :vfﬁis case illustrates, video recordings can be 4,
effective measure to ensu.re just outcomes in Criminal
cases. Moreover, these dev1cesl may help to Professiopy).
ize the delivery of police services and’enhance account.
ability. In any case, it seems that police body cams 4,
a practice that is here to stay anc} shou}d be embraceg
by modern law enforcement agencies. This may well be,
net positive development for both lavxf enforcement offic.
ers and suspects in criminal proceedings: to paraphrase
the late William O. Douglas, the longest serving yg,
Supreme Court Justice in history, “sunshine can be the
best disinfectant.”

Moreover, some of the available empirical evidence
appears to suggest that police who wear body cameras
use force less often than those who do not. In a research
project that has become known as the “Rialto Study,” the
authors concluded that shifts without cameras had twice
as many use of force incidents as those with cameras, and
“the rate of use of force incidents per 1000 contacts was
reduced by 2.5 times.” (Harvard Law Review, 13, citing
Barak Ariel & Tony Farrar, Police Foundation, “Self-Aware-
ness to Being Watched and Socially-Desirable Behavior: A
Field Experiment on the Effect of Body-Worn Cameras on
Police Use of Force 8 (2013).)
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