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American culture, and for Latinos their relative marginalization in the region. It shows as
well that our analysis of minorities must constantly be revised to accommodate a broader
view of how race and ethnicity function in the culture, As important as it is, the black-white
racial paradigm simply does not exhaust the complex realities and complicated interactions
among various minority groups and the broader society.

The black-white racial paradigm was also pressured by an enduring question among
social analysts that was revived in the face of Katrina: is it race or class that determines the
fate of poor blacks? . . . In this instance, race becomes a marker for class, a proxy, blurring
and bending the boundaries that segregate them.

Class certainly loomed large in Katrina’s aftermath. Blacks of means escaped the trag-
edy; blacks without them suffered and died. In reality, it is how race and class interact
that made the situation for the poor so horrible on the Gulf Coast. The rigid caste system
that punishes poor blacks and other minorities also targets poor whites. Even among the
oppressed, however, there are stark differences. Concentrated poverty doesn’t victimize
poor whites in the same way it does poor blacks. For instance, the racial divide in car own-
ership discussed earlier partially reflects income, differences between the races. However,
as if to prove that not all inequalities are equal, even poor whites are far more likely to
have access to cars than are poor blacks. In New Orleans, 53 percent of poor blacks were
without cars while just 17 percent of poor whites lacked access to cars. The racial disparity
in class effects shows up in education as well. Even poor white children are far less likely
to live in, or to attend school in, neighborhoods where poverty is highly concentrated.

Moreover, one must also account for how the privileges of whiteness that transcend
class open up opportunities for poor whites that are off limits to the black poor, whether
it is a job offer at a restaurant wary of blacks or a schoolroom slot in a largely white,
stable community. This is not to deny the vicious caste tensions that separate poor and
working class whites from their middle-class and upper-class peers. Such tensions result in
a dramatically different quality of life for the well-off and the have-nots. I simply aim to
underscore the pull of racial familiarity that is often an unspoken variable, and sometimes
the crucial difference, in the lives of the white and non-white poor. It is bad enough to be
white and poor; it is worse still to be black, or brown, and female, and young, and poor.
Simply said, race makes class hurt more.
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My name is Mary Bauer. I am the Director of the Immigrant Justice Project of the
Southern Poverty Law Center. Founded in 1971, the Southern Poverty Law Center is a
civil rights organization dedicated to advancing and protecting the rights of minorities,
the poor, and victims of injustice in significant civil rights and social justice matters. Our
Immigrant Justice Project represents low-income immigrant workers in litigation across
the Southeast.

During my legal career, I have represented and spoken with literally thousands of farm-
workers in many states. Currently, the Southern Poverty Law Center is representing agri-
cultural workers in at least six class action lawsuits in the South. I have handled dozens of
wage and hour cases in many states, and I am familiar with the kinds of routine exploitation
that low-wage immigrant workers generally—and farmworkers specifically—experience.

In preparation for this hearing, I interviewed workers and advocates in Immokalee,
Florida about their experiences in the field. What they told me is consistent with my own
experiences working with farmworkers: Immokalee tomato workers are desperately poor,
fearful of retaliation, lack benefits most workers take for granted, and denied access to
basic legal protections.

FARMWORKER DEMOGRAPHICS

There are two to three million farmworkers in the United States. Nearly 80% are male,
and most are younger than 31 years of age. Most farmworkers are married and/or have
children, but most live apart from their immediate family members as a function of their
employment.

While the federal government has estimated that the average annual income of farm-
workers is a mere $11,000, that estimate is actually quite high because it includes higher
paid workers, such as crewleaders. A scholar studying farmworkers has said: “Seasonal
farmworkers are the poorest laborers in the United States, earning an average of $6500 per
year. Farmworkers who migrate are poorer than settled seasonal laborers, with migrants
earning $5,000 per year. The most vulnerable migrant workers, such as those laboring for
farm labor contractors in eastern states, earn annual wages as low as $3500.”

Piece-rate workers are generally paid by the bucket—in tomatoes, as little as 40 to 45
cents per bucket (a bucket is 32 pounds of tomatoes). At that rate, farmworkers have to
pick around two tons of produce (125 buckets) to earn 50 dollars. The piece rate wages
paid to tomato workers have not changed significantly in more than twenty years. In addi-
tion, workers reported that there is wide uniformity in the wages paid by tomato growers.

Migrant farmworkers are very poor, and they receive very few social benefits. Less than
1% of farmworkers receive general assistance welfare, and only 2% receive Social Security
benefits. Farmworkers have long periods of unemployment, and most do not receive any
form of pay, including unemployment compensation, during those periods. Crop workers
are employed in the U.S. an average of 34Y: weeks (66%) of the year.

By the time a migrant farmworker child is 12 years old, he or she may work in the fields
between 16-18 hours per week, leaving little time for school work.

FARMWORKER HEALTH AND SAFETY

Agriculture is consistently rated as one of the most dangerous occupations in the United
States. Farmworkers suffer from the highest rate of toxic chemical injuries and skin
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disorders of any workers in the country. The children of migrant farmworkers have higher
rates of pesticide exposure, malnutrition, and dental disease than the general population.
Children of migrant farmworkers are also less likely to be immunized against disease.
Only 10% of farmworkers report having employer-provided health insurance. None of
the Immokalee workers I interviewed reported having any health insurance whatsoever.

AGRICULTURAL EXCEPTIONALISM IN THE LAW

Farmworkers were excluded from nearly all major federal labor laws passed during the
New Deal. Some laws have been amended since then, but many exemptions remain. The
dire situation faced by farmworkers stems from their lack of economic and political power.
Because farmworkers have no measurable political influence, there has been little organized
opposition to the efforts of agribusiness interests to deny farmworkers most of the legal
protections other American workers take for granted. Among other things:

* Farmworkers are not covered by workers’ compensation laws in many states.

* Farmworkers are not entitled to overtime pay under federal law.

*  On smaller farms and in short harvest seasons, farmworkers are not entitled to the
federal minimum wage of $5.85 per hour.

*  Child labor laws are riddled with exemptions for farmworkers. Children may legally
perform farmwork as young as 10 years of age. By contrast, 16 is the minimum age for
most non-agricultural jobs.

* Insome states, farmworker children are exempt from the state’s compulsory education
laws.

* Many state health and safety laws exclude farmworkers.

* Farmworkers are not covered by the National Labor Relations Act and thus have no
protection against unfair labor practices when they seek to collectively act for better
wages or working conditions, except in the handful of states that have passed statutes
extending NRLA-type protections to agricultural workers

FARMWORKER CONDITIONS IN THE SOUTHEAST ARE THE WORST IN THE NATION

It is not merely coincidental that most of the major documentaries and exposés relat-
ing to farmworkers over the past four decades, from the epic “Harvest of Shame” aired
in November 1960 to the April 2003 New Yorker article on “American Slaves Today,”
have focused on conditions in the Southeast. Historically, the worst abuses of migrant
farmworkers have occurred in the region. The Southeastern states generally have few
laws regulating employment, and those that exist largely exclude farmworkers. The farm-
worker population in the Southeast has always been composed principally of racial or
ethnic minorities and has suffered considerable prejudice as a result. Finally, far more
than in any other section of the country, growers in the Southeast have relied on farm
labor contractors, or “crewleaders,” to recruit, supervise, transport, and pay the harvest
workers. Undercapitalized and poorly regulated, farm labor contractors oftentimes abuse
or cheat the workers, with the growers avoiding liability by contending that the migrants
are employees of the crewleader, rather than the farm.
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In Florida, the Coalition of Immokalee Workers has committed to eliminating slavery
and other abuses in the agricultural industry. The Coalition has been pivotal in making
possible several important slavery and peonage prosecutions. In a recent case brought to
court, a federal grand jury indicted six people in Immokalee on January 17, 2008 for their
part in what U.S. Attorney Doug Mallow called “slavery, plain and simple.” Unfortunately,
despite the concerted efforts of the Coalition, slavery and peonage continue in the fields of
Florida and the U.S. . . . As United States Judge K. Michael Moore of the Southern District
of Florida noted at the sentencing of one defendant found guilty of running a slavery
operation in Florida:

“others at another level in this system of fruit-picking, at a higher level . . . are com-
plicit . . . They rely on migrant workers, and they create a legal fiction or corporation
that insulates them between them and the workers themselves so that they can be
relieved of any liability for the hiring of illegal immigrants. And yet they stand to
benefit the most.”

FARMWORKERS LACK EFFECTIVE LEGAL REMEDIES

Workers face dramatic barriers to obtaining legal redress when their rights are violated.
Migrant farmworkers are disproportionately poor, non-English speaking, geographi-
cally isolated immigrants. For many, they are in an unfamiliar country with virtually no
money, thousands of miles from home. They do not speak English. They are fearful of
retaliation by an employer who is often also their landlord. Farmworkers’ very reasonable
fear is that the result of their asserting their rights will be not only losing their jobs and
their income and being blacklisted from future employment, but also facing eviction and,
often, deportation. When their rights are violated, they have few places, if any, to turn.

There is a particular absence of enforcement against growers, with the majority of
enforcement resources devoted to judgment-proof, itinerant farm labor contractors, or
“crewleaders,” despite the fact that the principal federal farmworker protective law pro-
vides that growers are responsible for ensuring farmworkers are properly paid, housed,
and transported whenever the growers “employ” the workers.

Perhaps the greatest shortcoming of reliance on criminal prosecutions to curb farm-
worker exploitation has been the inability to reach those who benefit economically and
have the power to restrain violations of the workers’ rights—the farm owners who employ
the services of the farm labor contractors.

WOMEN WORKERS FACE SYSTEMIC ABUSE ON THE JOB

It is estimated that there are 70,000 women farmworkers in Florida alone. For some
women workers, problems include chronic sexual harassment on the job. The problem has
received little public attention but is well-known to farmworker women, many of whom
remain silent about sexual exploitation on the job.
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According to a study done by Maria Elena Trevino-Lopez, . . . Ninety % of the farm-
worker women, the overwhelming majority of these women being immigrants, reported
that sexual harassment is a major problem confronting women farmworkers in the work-
place.” While investigating harassment of farmworker women in California, the U.S.
Equal Employment Opportunity Commission found that hundreds, if not thousands, of
farmworker women had to have sex with supervisors to get or keep jobs. In addition, these
women put up with a constant barrage of grabbing, touching and propositions for sex by
their supervisors.

In one of the few such lawsuits ever brought on behalf of farmworker women in the
U.S., the Southern Poverty Law Center represented five Haitian women who were sexually
harassed on the job while working in the packing house of Gargiulo, Inc. in Immokalee,
Florida. The lawsuit alleged that the women were subjected to repeated, unwelcome
sexual advances by their supervisor and then faced retaliation after they complained. The
women, who worked as tomato graders, rejected the supervisor’s advances and then were
suspended without pay, subjected to adverse working conditions and either fired or not
rehired for a new packing season.

In addition to sexual harassment in the workplace, immigrant women face other forms
of gender discrimination, including unequal pay for equal work, pregnancy discrimination
and disparate treatment,

TOMATO WORKERS IN IMMOKALEE REPORT CHRONIC WORKPLACE ABUSE

I have conducted numerous interviews with tomato workers and their advocates, in Florida
and in other states. They report the following chronic difficulties:

*  Workers suffer recurring problems with unpaid “waiting time” and other violations
of the Fair Labor Standards Act. Workers routinely report that they show up for work
and are required to wait, often for hours, until the dew dries and the tomatoes can be
picked. Similarly, when it rains, workers are routinely required to wait, and are not
paid for that time. As one worker told me: “We are paid only when we pick; we are
paid only for the buckets we produce.”

* I spoke with Immokalee tomato pickers about claims that workers average over $12
per hour. Every worker and every advocate with whom I spoke disputed that conten-
tion. One workers’ response summed up the general refrain: “If it were only so!”

*  Workers reported to me that their paystubs routinely fail to reflect the actual number
of hours worked. Workers report that the hour records on their pay stubs are routinely
falsified to show that they have worked substantially fewer hours than they did, in fact,
work. Workers report that they are paid only by their production, and the hours are
“doctored” to coincide with their production. Thus, workers on identical crews who
work identical hours (and who travel to the fields together) will have wildly disparate
hours reported on their pay.

*  Workers suffer long periods of unemployment and are forced to migrate to obtain
other low-paying, short-term jobs. When they do not work—for a day, or a week, or a
month—they receive no pay. For low-income families, this is devastating.

*  Workers report that government enforcement, particularly as to wage and hour viola-
tions, has no practical effect on their own employment situation. Most workers told
us that they would not consider calling the Department of Labor under any circum-
stances. None report having seen or spoken with any government enforcement agents.
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*  Workers report chronic discrimination in hiring, placement, and working conditions.
Employers have a strong preference for young men. Men over the age of 35 are con-
sidered undesirable. Women, too, are less desirable. All workers reported that sexual
harassment of women on the job is a problem.

*  Workers report that there are significant difficulties in obtaining safe and decent hous-
ing at affordable rates.

*  We received numerous reports that children of very young ages work in the field
to “help out” the family income. These children typically do not receive their own
paystub (a violation of law); their production is simply added onto the pay of their
parents.

*  Workers report significant problems with uncompensated accidents and illnesses.
Because workers are not paid when they do not show up for work (no worker reported
having either health insurance or paid vacation or sick time), workers routinely work
even when hurt or sick.

*  Workers report significant problems with fears of retaliation if they complain or assert
their rights. As one worker said: “If you say something, they fire you.”

e Workers report significant problems with unsafe and uninsured transportation to and
between fields.

*  Workers report very significant problems with exposures to pesticides. Many incidents
of the overuse of pesticides in the tomato industry, and the effects on workers and their
families, have been well-documented. According to the Palm Beach Post, in a recent
10-year period, Florida inspectors found 4609 violations of pesticide regulations, but
only 7.6% resulted in fines.

*  Some workers are employed through farm labor contractors, rather than directly
through the employer. This exacerbates existing abuses, and means that workers have
fewer real remedies.

CONCLUSION

The exploitation of migrant farmworkers is one of the major civil rights issue of our
time. Laws excluding farmworkers from protection and the restrictions that keep legal
services lawyers from effectively representing the most vulnerable workers are morally
unacceptable.

We must all support the efforts made by workers themselves to improve their wages
and working conditions. Where workers come together to take courageous actions to
enforce their rights—such as the workers who have created the Coalition of Immokalee
Workers—those efforts should be supported. The workers who do the backbreaking work
to put produce on our table should receive a decent, living wage. Each day we accept the
benefits of that labor; we should also accept the concomitant responsibility to ensure that
workers are treated fairly.



