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analysis should be limited to the “what” of a case and not include the “why” or the “who”
(Kari, 2005). These issues, the court said, were beyond the scope of properly admissible evi-
dence. The court also expressed concern that this testimony would be perceived by the jury
as having more weight than it deserved because of the detective’s status as an expert witness.
Recall that standards for admissibility of expert tesimony include a weighing of the proba-
tive versus prejudicial value. In this case, the appeals court believed her testimony had undue
influence over the jury.

In the United States, however, expert testimony on the psychological characteristics of
criminal defendants has been admitted with less difficulty, depending on how it is cloaked.
Individuals with impressive credentials, particularly those trained in FBI-sponsored pro-
grams, get considerable leeway, and particularly atthe trial stage, though there are exceptions.
In one notable case (State v. Haynes, 1988), a profiler testified at length about the traits and
characteristics of “anger-retaliatory” murderers, leading the jury to conclude that the defen-
dant matched those characteristics. The Court of Appeals ruled that this offender-profiling
testimony was not scientific, could not be considered reliable, and should not have been
admitted. It also indicated that the expert testimony was more prejudicial than probative,, and
that it amounted to inadmissible character evidence as well.

In summary, trial courts after Daudert have been more aware of their gatekeeping role
and have made efforts to scrutinize more cirefully the scientific status of the profiler’s testi-
mony. They have been more likely to reject evidence that is not scientificallybased. However,
there is little consistency across jurisdictions, and the decisions of appellate courtsare un pre-
dictable as well.

INVESTIGATIVE INTERVIEWING AND INTERROGATION

Police had Van Chester Thompkins in custody and were questioning him about
amurder. They had advised him of his Minadz rights, but he refused to sign

a waiver of those rights when they passed one to him. However, he dd not
specifically say he did not want to talk to police,and he did notask for alawyer.

Thompkins was questioned for about three hours, during which time he rernained
silent, looked down at the floor, and responded only occasionally to a non-crime-
related question.

Finally, police asked, “Do you pray to Godto forgive you for shooting that boy?”
and he answered “yes.”
(Berghreisw. Thazipke ins, 2010)

It not my job to protecta suspect’s rights. [t my job to geta comfession.
(Anonymous detective)

These illustrations set the stage for our discussion of topics that have caprared the research
attention of many contemporary psychologists whoare interested in the relationship between
psychology and law. They revolve around police interviewing and interroga tion while inves-
tigating crime. The difference between an interview and an interrogation is a critical one.
The interviewing of witnesses to crime, accidents, and other incidents is a Fundarmental task
of law enforcement. Most generally, police interview witnesses, victims, or anyone who may
have knowledge of a crime. They alsointerview people who could eventually becomee crimi-
nal suspects. As pointed out by Kassin, Perillo, Appel by, and Kukucka (2015),“as cornmonly
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practiced, police often conducta preinterrogation interview to determine whethera suspect
istelling the truth or lying” (p. 245). However, police often havea strong bias toward decep-
tion in many of their preinterrogation interviews. When suspicion is caston an individual, he
or she becomes a suspect and is then subject to imtersogation, or more intensive questioning.
When questioning a person who is suspected of a crime and who isin custody, the process is
anaccusatory oneand is properly called an interrogation. However, individuals who eventu-
ally become suspects may first be interviewed, but later the process may quickly turn into the
beginnings of an interrogation. When that point is reached, the person must be advised of
his or her rights. In reality, this warning sometimes occurs even beforea person is in custody.

Miranda Warnings

Central to the topics in the next sections are the Miranda warnings that are intended to
protectsuspects from using their own words to incriminate themselves. The warnings also
tell suspects they have arighttoa lawyer, and that if they cannotafford one, a lawyer will be
appointed. Any waiver of those rights must be made knowingly, intelligently, and willingly.
If suspects speak to police after receiving their warnings, anything they say—including con-
fessing to thecrime—can be used against thern. There are limits on the tactics police may use
in obtaining confessions. For example, confessions cannot be coerced, either physically or
psychologically. As we indicate in this chapter, however, coercion—especially psychological
coercion—is not always easy to establish, and there is no universally required terminology
for delivering Miranda warnings. In essence, police are allowed considerable latitude in their
interrogative approaches.

Legal psychologists and other legal scholars worry that many suspects do not compre-
hend their constitutional rights and are often subjected to psychological coercion in order
for police to obtain a confession (N.E.S. Goldstein, Goldstein, Zelle, & Condie, 2013).
Furthermore, psychologists, along with many others, are concerned about the growing evi-
dence of false confessions (N. E. S. Goldstein et al, 2013; Kassin et al., 2010; Leo, 2008;
Redlich, Kulish, & Steadman,201 1). False confessions were detected in 28% of cases in the
United States in which individuals were exonerated on the basis of DINA evidence; in addi-
tion, the National Registry of Exonerations notes that 13% of those wrongfully convicted
had falsely confessed (Kassin, Redlich, Alceste, & Luke, 2018).

"The primary purpose of criminal interro gation s to obtain a confession from a suspect
or to gain information that will lead to a conviction. Once a confession is obtained, the
individual may recant it, arguing that it was obtained illegally or, less often, that it was a
false confession. If the case goes to trial and the confession evidence is admitted, this confes-
sion is damaging evidence that clearly has a profound impact on jurors. Nevertheless, maost
convictions are obtained not from an individual’s confession but from the weight of other
evidence gathered by police (see Case Study 3.1 for an exception). Furthermore, recall that
the great majority of cases do not go to trial. Itis estimated that only 4% of felony cases do
(T. H.Cohen & Reaves, 2006). Therefore, a confession obtained by police, including a false
confession, is more likely to resultin a guilty plea.

Prior to the 1950s, courts accepted arguments that some methods employing physical
restraints, prolonged physical discomfort, beatings, and a wide variety of physical abuses were,
not surprisingly, coercive and not to be tolerated. Gradually, courts also began to acknowl-
edge the existence of more subtle forms of psychological coercion. A confession is considered
psychologically coerced if it “was elicited by brute force; prolonged isolation; deprivation of
food or sleep; threats of harm of punishment; promises of immunity or leniency; or, barring
exceptional circumstances, without notifying the suspect of his or her constitutional rights”
(Kassin, 1997, p. 221).

CHAPTER3 + THECRIMINAL INVESTIGATIVE PROCESS



CASE STUDY 3.1

THE DASSEY CONFESSION: VALID OR INVOLUNTARY?

Brendan Dassey was 16 years old in 2005 when his uncle,
Steven Avery, was charged with rape, murder, and mutila-
tion of Teresa Halbach, a photographer, on October 31. Her
Jemains were found in a burning piton Avery's property, an
auto salvage yaid. Halbach had gone to the yard to take a
picture of a van that was to be put up for sale. Was Avery's
nephew, who lived on adjacent property, involved?

Both men were tried and convicted of the crimes, and
both were sentenced to life in prison in 2007. A multipart
documentary about the case, Making a Murderer, streamed on
Netflix in 2015. People watching the documentary debated
whether Dassey was truly guilty—and some wondered
whether Avery was as well. Meanwhile, in real time, Dassey's
lawyers had been appealing his conviction for nearly a
decade. There was no physical evidence linking Dassey to
the crimes, though witnesses testified to his agitated state
of mind following the murder. However, he was convicted
largely on the basis of his videotaped confession to police.

Suspicion had centered on Dassey as an accomplice,

but 2 months went by before he was interviewed at the
police station, first in January 2006 and again in February
He was questioned in a “soft” interview room, while sit:
ting on a couch, and he was not restricted from leaving.
He answered police questions, took bathroom breaks,
and was given food and sodas. His mother, who was not
present in the room, had consented to the interviews, and
Dassey seemed willing to speak to police. They did not
raise their voices, did not physically coerce him or iIntim-
idate him, and did not directly promise leniency. They
read him Miranda rights, though he was not technically in
custody, and he waived his right to a lawyer.

However, police did use the maximization and minimi-
zation tactics discussed laterin the text.To obtain informa-
tion, they told Dassey they had listened to tapes obtained
as evidence and knew everything that had happened, soit
would be in his best interest to come clean with them. They
also took a fatherly approach, telling him they would help
him get a better deal than his uncle, and that he would feel
better if he told what he knew. At least at one point they
gave him false information, asking him about the tattoo o
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the victin's stormach (shehad no tatteo).Dassey did notrise
tothe bait, but rather said he did notre calla tattoo.

Dassey changed his story about the crimes several
times duringthe interviews. Inone version, he went to his
wncle’s house and saw abonfire; in another, he helped his
uncle lift the victim into the buin pit; in another version,
he went to get mail and heaxd screarns coming from his
uncle’s trailer, at which point: he knocked on the doar and
saw a naked wornan tied to abed. In his final version, he
told police he raped and stabbed the victim, Dassey’s law-
yers tried uTisLICCESS fullytogetthat co nfession suppressed
At trial, theyargued that Dassey’s confession was involun-
taryand that noneofwhatwas included inithad occurred.

In childlood and adolescence, D assey apparently

wasnot formally diagnosed as ‘havin gintellectual disabil -
ities, buthehad obtained IQ scoresbetween 70 and 80, far
pelow the average 100.Hehad received special education
services in school. Duringhis sec ond interview, he asked
police how rmuch longer this would take and whether
he would be allowed to returntao school that afternocon
because he had a project due. When the intexview was
over, he told his mother that what The told the police had
really not happened. Was his confession valid,orwas it
involuntary, given his age,his intelligerice, and his vuiner
ability? Was ita false confession?

After Dassey’s conviction, Wisconsin state courts
denied his claims, and lawyers filed habeas corpus pett
tions with the federal courts. A district court sided
with Dassey, but a split panelof the 7th Circuit Court of
Appeals did not settle the issue, so the Zth Circuit heard
the case en banc In2017,the 7th Circuit (Dasseyy Dittmar,
2017), looking at the totality of the circumstances, quled
that Dassey’s confession was voluntary. (The facts out
lined here were taken from that court opinion.) The
count acknowledged th.at sorne facts of the case weighed
against the confession being voluntary (e.g, Dassey's ag¢
and intellectual limita tions), but other facts weighed in
the opposite direction (e-g, the fact that police had not
raised their voices or made promises of leniexicy).

Dassey, who has been in prison for a decade, peti-
tioned the US. Supreme Court for a writ of certiorart The
American Psychological Association (APA), the American
Psychiatric Association, the National Association of Social
Workers, and the American Academy of Psychiatry and

Questions for Discussion

2018, urging the Court to hear the case, The brief cited
w.mmmﬁn: thatjuveniles and persons who have intellectual
limitations are vulnerable to pressure, lack mature judg-
ment, andare prone to making false confessions. In June
2018, the Court denied certiorari without comment.

Legal Background

Most a —
oe mMMnMome M”::% cﬂmmﬁ m%w__.nmnm:ﬁm.(u.a FB:JH S#r. the Miranda warnings.
Despite frequent Hmmmmmnnnm mznﬂwmuhww onmﬁrw Ewﬁa%&oﬂuﬂa R s G e
false beliefs about their Mimnda rights mﬂo mMH. nws _n.mn_ﬁm SR e e
people think police are not allowed to %nmm& ﬁmm%mmsnr, L LU ST, Eh
o T . eceive or that they can speak “off the record”
e Jﬁn Q.Mn:mm anm“ﬁ” Mﬁaﬁﬂmﬂmﬂwﬂmﬂﬁﬁm able to use that information against them.
- hniﬂ:”“”aaaﬂm of the USS. Constitution gives those accused of crime the right
T Mamm ves, and n.oE.m have repeatedly reminded us that individuals may
i o on am or otherwise to provide evidence that may be damaging to their
g@nﬁ@wm e mm_ozm y the U.S. Supreme Court focused on police brutality. In Brows v.
.w.__isn. e mm mcmnm oHEM_o. the suspect had been beaten by police until he confessed to
. w-ommmnA oGM sn_n_.ﬂmmm& the psychological coercion that wasimplicitin
| SR mhm”n.,. sheruft v. Tenmessee, 1 944 Spano v. New York,1959). In the
| »ﬂ_S.Mn gmc.. linois (1964), mﬁ.ﬁocn ruled that a suspect’ confession should
. L ed into court because it was made only after he had repeatedly asked
the police had s nano_.Emnw‘;n Courtalso found that the interrogation methods used by
B s M_mo:» W upset wmnor&o that his capacity for rational judgment was
R E@.n M confession .Qa ot follow a valid waiver of his constitutional rights.
e i nM Ppotential injustice of this sort, the Justices said, wasto allow subjects
Blice interviewin SJpICSEnce of their atorneys. Therefore, the Court held that once the
e g process shifts from an investgatory to an accusatory focus, the indivi
,. e ry focus, the individual
fase O equired) to have counsel present.
mendment d.m?m. »M“w““a A_Hme.a@,. n_..m Gm Supreme Court determined that the Fifth
EETOZation were s ors mn_ nﬂun:n::mao: and to have a lawyer present during custodial
Qe o = nm» o at law mumoamﬂmsn officers must inform suspects of those
ested for k; mamvvimﬂsﬁ_m SMMUB.Q”.O NS:M:.am was questioned by police after being
: .._. Sitively identiy ESMMMUW. evictim @81&& adescription of her assailant but did
ieh Orcurred yichop | ina mcrmﬁ%.n: lineup. However, during the interrogation
1, and then he o ““H_. present, .25:% was told that the victim had EmDn.m&,
e mu Ourt raising simlaris e n:m.:n. gzn%w case was one of four thatcame before the
hasbeen aerached o 2 mm:ﬂ. om different states, but because his wasthe lead case, his
e decision—and to the warnings—ever since (N. E. S, Goldstein
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ik wm.nm_::m what you learned in Chapter 2 about the
filing of amicus briefs, why do you think the APA filed
abrief in this case? Speculate as to why the brief

S was filed so early, e bef
: : y, even before the Court
aw jointly filed an amucus brief on Dassey’s behalf in whether it would hear the case VRS

. Acoerced confession is invalid, butit may or may
not be a false confession. Discuss this distinction.

: .m;u:E law enforcement officers be allowed to give false
information to a suspect during interrogation? Should
they be able to imply leniency without promising it?
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yerora :oz-_wsv\.mn law guardian be present
a person appointed by courts to protect the |
to protect their owp interests. The inte .
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£aton of juvenjles a4 their tomprehension of
0

prehension of a simple version of the Mirnda warning (O’Connell, Garmoe, &
ldstein, 2005).
Rogers, Rogstad, et al. (2010) compared the beliefs of pretrial defendants to those of col-
ge undergraduates with respect to Miranda rights and found “surprisingly similar” results
ogers, 2011, p. 729). Significant portions of both groups believed that they could give “off-
e-record” statements that would not incriminate them and thought police had to “play fair.”
or example, they thought police could not falsely tell them that an eyewitness had identified
them (when they in factcan). Inaddition, even individuals who have considerable experience
with the criminal justice system, measured by frequent arrests, have no better understanding
than those less experienced (Rogers, Rogstad, Steadman, & Drogin, 2011).
The Supreme Court has repeatedly stated that waivers of one’s constitutional rights—in

this case, the rightagainst self-incrimination and the right to a lawyer—must be intelligent,
knowing, and voluntary. If a suspect confesses to a crime after providing an invalid waiver, his
confession is subject to being suppressed—or not used against him. A confession made after
physical beatings is obviously invalid; however, a confession that is psychologically coerced
is more difficult to identify. To evaluate the validity of confessions, courts—including the
Supreme Court—have used a totallity of circumstances approach to decide whether an indi-
vidual knowingly, willingly, and voluntarily waived her constitutional rights. Thus, courts have
looked at such factors as the length of the interrogation; how the warnings were delivered; the
questioner’s approach to the suspect; the age,education, and intellectual ability of the suspect;
and the suspect’s past experience with the criminal justice system (see again Case Study 3.1).

Assessing Miranda Comprehension

The issue of the validity ofa specific waiver usually does not arise unless an officer of the
court—typically the defense attorney—argues that the waiver was nota valid one. This can
occur at the pretrial stage, such as when a defendant is asked to enter a plea; during the trial
itself; or, more commonly, after a person has been convicted and seeks to have his conviction
overturned. As Rogers (2008b) states, defense attorneys “operate from their own limited
knowledge base in deciding when, if ever, to raise issues regarding the invalidity of Mirznda
waivers” (p. 777). He does not spare psychologists and psychiatrists, either, who he says “rely
on methodsyielding limited relevant knowled ge in evaluating Minnda waivers” (p. 777).

Ideally, mental health practitioners should be asked to assess the competence of asuspect
to waive Mirenda rights at the police station before interrogation begins. However, this is
extremely unlikely to happen in the case of the average suspect. (Exceptions may and can be
made in the case of juveniles or persons who are so obviously intellectually or emotionally
impaired that interrogators know thar a confession would likely be invalidated)) For the
most part, though, psychologists or other mental health practitioners are called in to assess
Miranda comprehension after a suspect has confessed to a crime and the defense attorney
tries to invalidate the confession. Psychologists may evaluate a suspect’s intelligence, rea-
soning ability, and reading levels to do this, and they increasingly take into consideration
psychological impairments.

Instruments specifically designed to measure Mzrde comprehension are also available.
Most of these were developed by Grisso and his colleagues after extensive study of juve-
nile comprehension (Grisso, 1 998a). They include the Comprehension of Miranda Rights
(CMR), the Comprehension of Miranda Rights—Recognition (CMR-R), the Comprehension
of gmnmmm»laxonmvﬁ_mg (CMV), and the Function of Rights in Interrogation (FRD—all
recently revised (IN. E. S. Goldstein, Zelle, & Grisso, 2012). Rogers and his colleagues have
also developed an as-yet unpublished Miranda Staternents Scale (MSS; Rogers, 2005) and a

Miranda Vocabulary Scale (MVS; Rogers, 20061).
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