Introduction

Jarvious Cotton cannot vote. Like his father, grandfather, great-grandfather,
and great-great-grandfather, he has been denied the right to participate in
our electoral democracy. Cotton’s family tree tells the story of several gener-
ations of black men who were born in the United States but who were de-
nied the most basic freedom that democracy promises—the freedom to vote
for those who will make the rules and laws that govern one’s life. Cotton’s
great-great-grandfather could not vote as a slave. His great-grandfather was
beaten to death by the Ku Klux Klan for attempting to vote. His grandfather
was prevented from voting by Klan intimidation. His father was barred from
voting by poll taxes and literacy tests. Today, Jarvious Cotton cannot vote be-
cause he, like many black men in the United States, has been labeled a felon
and is currently on parole.!

Cotton’s story illustrates, in many respects, the old adage “The more things
change, the more they remain the same.” In each generation, new tactics
have been used for achieving the same goals—goals shared by the Founding
Fathers. Denying African Americans citizenship was deemed essential to the
formation of the original union. Hundreds of years later, America is still not
an egalitarian democracy. The arguments and rationalizations that have been
trotted out in support of racial exclusion and discrimination in its various
forms have changed and evolved, but the outcome has remained largely the
same. An extraordinary percentage of black men in the United States are
legally barred from voting today, just as they have been throughout most

of American history. They are also subject to legalized discrimination in
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employment, housing, education, public benefits, and jury service, just as
their parents, grandparents, and great-grandpare

What has changed since the collapse of Jim Crow has less to do with the

r society than with the language we use to justify it. In
Ily permissible to use race, ex-

nts once were.

basic structure of ou

the era of colorblindness, it is no longer socia

r discrimination, exclusion, and social contempt.

plicitly, as a justification fo
So we don't. Rather than rely
Jabel people of color “criminals”

posedly left behind. Today it is per

on race, we use our criminal justice system to
and then engage in all the practices we sup-
fectly legal to discriminate against criminals
in nearly all the ways that it was once Jegal to discriminate against African
Americans. Once youre labeled a felon, the old forms of discrimination—
employment discrimination, housing discrimination, denial of the right to
vote, denial of educational opportunity, denial of food stamps and other pub-
lic benefits, and exclusion from jury service—are suddenly legal. As a crimi-
nal, you have scarcely more rights, and arguably less respect, than a black
man living in Alabama at the height of Jim Crow. We have not ended racial

caste in America; we have merely redesigned it.

presented in this book reluctantly. Ten years ago,

I reached the conclusions
| claim made here—

I would have argued strenu

namely, that something akin to

ously against the centra
a racial caste system currently exists in the
United States. Indeed, if Barack Obama had been clected president back
then, | would have argued that his election marked the nation’s triumph over
1 in the coffin of Jim Crow. My elation would have
¢ traveled to reach the promised land

tion that nothing remotely similar
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been tempered by the distance yet tob
of racial justice in America, but my convic
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the United States, [ was beyond thrilled on election n
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ately reminded of the harsh realities of the New Jim Crow. A black man was
r, hands cuffed behind his baclk, as several police
and ignoring his human existence.
stared for a moment at the black

on his knees in the gutte
officers stood around him talking, joking,

People poured out of the building; many
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conscious bias. As a lawyer who had litigated numerous class-action
nt-discrimination cases, 1 understood well the many ways in
bjective decision-making pro-

and un
employme
which racial stereotyping can permeate su
cesses at all levels of an organization, with devas
familiar with the challenges associated with reforming institutions in which '

racial stratification is thought to be normal—the natural consequence of
d, some still believe, innate

tating consequences. I was

differences in education, culture, motivation, an
ability. While at the ACLU, I shifted my focus from employment discrimina-
tion to criminal justice reform and dedicated myself to the task of working

with others to identify and climinate racial bias whenever and wherever it

reared its ugly head.
By the time 1 left the ACLU, 1 had come to sugpect that I was wrong

about the criminal justice system. It was not just another institution in-

fected with racial bias but rather a different beast entirely. The activists who

posted the sign on the telephone pole were no
ing of lawyers and advocates around the country who were beginning to
between our current system of mass incarceration and ear-
lier forms of social control. Quite helatedly, 1 came to see that mass incar-
ceration in the United States had, in fact, emerged as a stunningly

comprehensive and well-disguised system of racialized social control that

t crazy; nor were the smatter-

connect the dots

functions in a manner strikingly similar to Jim Crow.

[n my experience, people who have been incarcerated rarely have diffi-
culty identifying the parallels between these systems of social control. Once
they are released, they are often denied the right to vote, excluded from
segregated and subordinated existence.

juries, and relegated to a racially
which are

Through a web of laws, regulations, and informal rules, all of
powerfully reinforced by social stigma, they are confined to the margins of
mainstream society and denied access to the mainstream economy. They
are legally denied the ability to obtain employment, housing, and public
benefits—much as African Americans Were once forced into a segregated,
second-class citizenship in the Jim Crow era.

Those of us who have viewed that world from a comfortable distance—yet
sympathize with the plight of the so-called underclass—tend to interpret the
experience of those caught up in the criminal justice system primarily
through the lens of popularized social science, attributing the staggering in-
crease in incarceration rates in communities of color to the predictable,

though unfortunate, consequences of poverty, racial segregation, unequal
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even the Urban League came to take the claims of genocide seriously. In its
state of Black America, it stated: “There is at least one

1990 report “The S
concept that must be recognized if one is to se€ the pervasive and insidious

nature of the drug problem for the African Americ

difficult to accept, that is the concept of genocide.™ While the conspiracy

dismissed as far-fetched, if not downright loony, the
o be right, at least to a point. The CIA admit-

an community. Though

theories were initially
word on the street turned out t
ted in 1998 that guerrilla armies it actively supported in N
ing illegal drugs into the United Gtates—drugs that were making
black neighborhoods in the form of

jcaragua were

smuggl
their way onto the streets of inner-city
crack cocaine. The ClA also admitted that, in the midst of the War on Drugs,

it blocked law enforcement efforts to investigate illegal drug networks that

were helping to fund its covert war in Nicaragua.’

is that the CIA never admitted (nor has any evidence
been revealed to support the claim) that it intentionally sought the destruc-
tion of the black community by allowing illegal drugs to be smuggled into
the United States. Nonetheless, conspiracy theorists surely must be for-
given for their bold accusation of genocide, in light of the devastation
d the drug war, and the odd coincidence that

It bears emphas

wrought by crack cocaine an
an illegal drug crisis suddenly appeared in the black community after—mnot
before—a drug war had been declared. In fact, the War on Drugs began at a
time when illegal drug use was on the decline.® During this same time pe-

riod, however, a war was declared, causing arrests and convictions for drug

offenses to skyrocket, especially among people of color.
act of the drug war has been astounding. [n less than thirty years,
around 300,000 to more than

or the majority of the increase.’

The imp
the U.S penal population exploded from
2 million, with drug convictions accounting f
The United States now has the highest rate of incarceration in the world,
dwarfing the rates of nearly every developed country, even surpassing those
in highly repressive regimes like Russia, China, and Tran. In Germany, 93
r every 100,000 adults and children. In the United
1t times that, or 750 per 100,000.°
triking feature. No

people are in prison fo
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ngton, D.C., ou!
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nation’s capitol, it is estimated that three out of four young black men (and
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r than that of other industrialized nations!®—

e drug war. The only country in the

ate of incarceration is Russia,

rate that is six to ten times greate
a development directly traceable to th
world that even comes close to the American
and no other country in the world incarcerates such an astonishing percent-
age of its racial or ethnic minorities. )
The stark and sobering reality is t
tual crime trends, the American penal sys

social control unparalleled in world history. And w
would touch the lives of most Americans, the pri-

cfined largely by race. This is an astonish-
as recently as the mid-1970s, the
ting that the prison system

cantly, many experts

hat, for reasons largely unrelated to ac-
tem has emerged as a system of
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alone might suggest that it
mary targets of its control can be d
ing development, especially given that
most well-respected criminologists were predic
would soon fade away. Prison did not deter crime signifi
concluded. Those who had meaningful economic and social opportunities

were unlikely to commit crimes regardless of the penalty, while those who

went to prison were far more likely to commit crimes again in the future.

The growing consensus among experts was perhaps best reflected by the
National Advisory Commission on Criminal Justice Standards and Goals,
which issued a recommendation in 1973 that “no new

should be built and existing ‘nstitutions for juveniles should be closed.”’
This recommendation was based on their findi

matory and the jail have achieved only a shocking reco
ese institutions create crime rather than pre-

institutions for adults

ng that “the prison, the refor-
rd of failure. There is

overwhelming evidence that th
vent it.”'®

These days, activists who advocate “a W
dismissed as quacks, but only a few decades ago, tl
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1e notion that our society

at the end of prisons was
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course in the field of criminology but al
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the executive director of the Sentencing Project, note
um campaign in retrospect is the context of im-
ewer than 350,000 people were being
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level so low that it

n construction. Marc Mauer,
¢ that what is most re-

markable about the moratori
prisonment at the time. In 1972, f
held in prisons and jails nationwide, com
people today. The rate of incarceration in 1972 was at a

no longer seems in the realm of possibility, but for moratorium supporters:
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re than 180 civil rights organizations—
forming them of a major initiative

Congress. The letter explained

tion composed of the leadership of mo
sent a letter to its allies and supporters in
to document the voting record of members of
that its forthcoming report would show “how cach representative and sena-
ome of the most important civil rights issues of
ffirmative action, immigration, nominations,
t, health, housing, and poverty." Crimi-
t. That same broad-based coalition

tor cast his or her vote on s
2007, including voting rights, a
education, hate crimes, employmen
nal justice issues did not make the lis
conference in October 2007, entitled Why We Can't Wait:
h included panels discussing
and lending dis-

organized a major
Reversing the Retreat on Civil Rights, whic
yment discrimination, housing

school integration, emplo
crimination, economic justice, environmental justice, disability rig'nts, age

discrimination, and immigrants rights. Not a single panel was devoted to
criminal justice reform.

The elected leaders of the African A
broader mandate than civil rights groups, b
nuary 2009, for example, the Congressional Black
hundreds of community and organization leaders
iting general informa-

merican community have a much

ut they, oo, frequently overlook

criminal justice. In Ja
Caucus sent a letter to
have worked with the caucus over the years, solic
hat they identify their priorities. More than
s of potential special interest, including

who
tion about them and requesting t
thirty-five topics were listed as area
taxes, defense, immigration, agricultu
tion, multimedia, transportation and infrast
civil rights, census, economic security, and emerging
e. “Re-entry” was listed, but

re, housing, banking, higher educa-

ructure, women, seniors, nutri-

tion, faith initiatives,
leaders. No mention was made of criminal justic

vas interested in criminal justice reform had to

2 community leader who
check the box labeled “other.”

This is not to say that important ¢
done. Civil rights advocates have o
aspects of the new caste system. One no
challenge led by the NAACP Legal Defense Fund to a racist drug sting op-
eration in Tulia, Texas. The 1999 drug bust incarcerated almost 15 percent
of the black p.upulation of the town, based on the meorroborated false
testimony of a single informant hired by the sheriff of Tulia. More recently,
ntry have helped to Jaunch legal attacks

nst felon disenfranchisement laws an

riminal justice reform work has not been
rganized vigorous challenges to specific
table example is the successful

civil rights groups around the cou

and vibrant grassroots campaigns agal
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have strenuousl| N T
nee. s well 82/ ‘(()Z};]jss;j dlscmll,nnatlm"y crack sentencing laws and guide-
oo fro oot jqilse?Ece I).OlICIeS that effectively funnel youth of
N, ].n::]u'd e .1.1at-10navl ACLU recently developed a racial
ties and has created a pro ?S_C“mma] justic issuesamong its core; priori-
the aggressive ad\focacypnfr!llll:fzg({j[L)rL]g Law Reform Project. And thanks to
tions wound the counne ot U, NAACP, and other civil rights organi-
members of law eﬂforcemfl racial profiling is widely condemned, even by
Still, despite these si n‘?—]m, wiie ence openlyembrated thi piackizs, J
appreciation for the enf- l‘Cnint developments, there seems to be a lack of
movement brewing to e]r:z;lty o tbe crisis at hand. There is no broad-based
approaches in scale the f lmass incarceration and no advocacy effort that
i tendeng;}'t to Pre.se.rve affirmative action. There also re-
L s Sy justc;nm 1[:he .CMI. rights community to treat the crimi-
P el otﬂ:er institution infected with lingering racial
T briefimm&e ottrsane example. As recently as May 2008
in the section entitled Le ;51L11C];L)IOH'to the Of%zfnizatjon’s Cl‘iminaljustiée worl;
“despite the civil rights Viit : epartment. The introduction explained that
o evicael sce syate ,c‘mle.s.of our past, racial prejudice still pervades
NAACP in order to :protI:(-:t \t:ltﬁrs Lot thee Weehsilte were.usged fo join the
Sl i e} ard-earned civil rights gains of the past
carceration of African Amé.- ing the website would learn that the mass 1'[:1-
PR 11cins had already eviscerated many of the hard-
Imagine if civil l'ioht;; Z;zﬁfr?to Dl'otzct.
gnts anizations and Afric :
1940s had not placed Jim Crow s . T, Anietean laadeos in b
justice agenda. Ilt wo(i]l}c;n;]a(;rm‘ segregation at the forefront of their rac?:i
was the primary vehicle of Ei S.?el.ned absurd, given that racial segregation
during that period. This b(;o]ldc.l‘dhzed social control in the United States
cally, the New Jim Cl_(;w an;atlﬁues that mass incarceration is, metaphori-
should fully commit themselv " E‘1” those who care about social justice
B -\,es to dismantling this new racial caste system
enforcement—is the most&;:f;m afﬁr?ative cetion or lax ¢l right;
i ——— st da aging manifestation of the backlash agai -
b, afd ]im[?;vem'e'nt, I'he popular narrative that emphasizes th:i{‘:,m;
row and celebrates the nation’s “triumph over race” wih
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12 THE NEW JIM CROW

race no longer matters—has blinded us to the realities of race in our society

and facilitated the emergence of a new caste system.

y thinking about the criminal justice system

apled to a telephone pole ten years N
e in the

Clearly, much has changed in m
passed that bright orange poster st
he new caste system is now
al illusion—one in whic
line is identified—the new caste system lurks in-
loped for persistent

since |
as obvious as my own fac

ago. For me, t
h the embedded image is im-

mitror. Like an optic
possible to sec until its out
visibly within the maze of ration
racial inequality. It is possible—quite easy,
ded reality. Only after years of working on

own focus finally shift, and then the rigid caste s

view. Eventually it became obvious. Now it seems odd th

alizations we have deve
in fact—mnever to see the embed-
criminal justice reform did my
ystem slowly came into
at I could not see
it before.

hat most everyone insists does
¢ with skepticism or some-

carceration as a “racial

I do the difficulty of seeing W
e that this book will be me
haracterization of mass in
e a gross exaggeration, if not hyperbole. Yes, we
United States—vaguely defined upper, middle,
ve an “underclass” (a group SO es-
r in reach of the mythical

ave anything in this

Knowing as
not exist, 1 anticipat
thing worse. For some, the c
caste system’ may seem lik
may have “classes” in the
and we may even ha
m society that it is no longe

ladder of opportunity), but we do not, many will insist, h

. that resembles a “caste.”

and lower classes

tranged from mainstrea

country
The aim of this boolk is not to venture

bate in the scholarly literature regarding
term racial caste in this boo
stigmatized racial group locked into an infe-

m Crow and slavery were caste systems.

into the long-running, vigorous de-
what does and does not constitute

a caste system. [ use the I the way it is used in

common parlance to denote a
on by law and custom. Ji

rior positi
t system of mass incarceration.

So is our curren

It may be helpful, i
caste system, to think
of institutions and practices that
s a gateway into a much larg
nalization. This larger syst
m that locks people not only
d virtual bars and virtual
on nearly as effectively as

d the basic nature of the new
__the entire collection
endent system

ation and

1 attempting to understan
of the criminal justice system
comprise it—not as an indep
er system of racial stigmatiz
em, referred to here as mass in-
behind actual bars in ac
walls—walls that ar€
im Crow laws

but rather a
permanent margi
carceration, is a syste
tual prisons, but also behin
invisible to the naked eye but functi
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be particulatly hard to swallow given the election of

4 nation that just elected its first
¢ system. It's a fair question.
y whatsoever between
d and the exis-

This argument may
a. Many will wonder how

possibly have a racial cast
6, there is no inconsistenc
the highest office in the lan
lindness. The current sys-

it is not disproved or

But as discussed in chapter
Jection of Barack Obama to
| caste system in the er

pends on black exceptionalism;
| caste system could exist

the e

tence of a racia 4 of colorb

tem of control de
undermined by it. Others may wonder how a racia
| colors—oppose race discri

when most Americansrof al
dorse colorblindness. Yet as we shall
quire racial hostility

systems do not 1e
only racial indifference, as Martin Luther King ]

mination and en-

see in the pages that follow, racial caste
or overt bigotry to thrive. They need
+ warned more than forty-

five years ago.

The recent decisions by some s
educe mandatory drug sentencing law
| control described in this
[ believe, is a serious mist
rsh sentencing schemes ha
of conce ies that have been destroyed by
or the racial dimensions of the drug war, but out of concern for bursting state

ion. In other words, the racial ideology

onomic recessl
undisturbed. Changing economic

Jatures, most notably New York's,
¢ have led some to believe
book is already fading
ake. Many of the states

tate legis

to repeal or r
that the system of racia
away. Such a conclusion,
that have reconsidered their ha
rn for the lives and famil

ve done so not out
these laws

budgets in a time of ec
Jaws remains largely
ould easily resu
ly if the drug criminals are per-
ortant to understand is this:
¢ disturb the basic archi-
s of African Ameri-

that gave rise to these
tions or rising crime rates ¢ It in a reversal of fortunes
ho commit drug crimes, part
ceived to be black and brown. Equally imp
Merely reducing sentence length, by itself, does no
tecture of the New Jim Crow. So long as large number
ntinue to be arrested and labeled drug criminals, they
ed to a permanent second-class status upon their releas
(or how little) time they spend behind bars. The system of
od on the prison label, not prison time.

made here is warranted, There are important
carceration, Jim Crow, and slavery—
| adopted in the United States
as well as their

Many of the

condi

for those w icular

cans co will continue
to be relegat
matter how much

e, no

mass incarceration is bas

Skepticism about the claims
es, to be sure, among mass in
lized systems of contro
ledge the relevant differences,
acial justice discourse.

differenc
the three major racia
to date. Failure to acknow
be a disservice to ¥

implications, would
as they initia

differences are not as dramatic |ly appear, howe

ver; others serve
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experience of women, [ atinos, and immigrants in the criminal justice sys-
tem, though these groups are part nerable to the worst abuses and

suffer in ways that are important and dist
perience of African American men in the new ¢
II pick up where the book leav
etched here to other groups

icularly vul
inct. This book focuses on the ex-

aste system. | hope other

scholars and advocates wi es off and develop -
the critique more fully or apply the themes sk
and other contexts.

What this book is intended

to stimulate a much-needed conversat

(o do—the only thing it is intended to do—is
ion about the role of the criminal jus-

tice system in creating and perpetuating racial hierarchy in the United

States. The fate of millions of people‘indeed the future of the black com-
munity itself-—may depend on the willingness of those who care about racial
justice to re-examine their basic assumptions about the role of the criminal
The fact that more than half of the young black

justice system in our society.
¢ are currently under the control of the

men in many large American citie
led with criminal records) is not—as many

criminal justice system (or sadd
s. but rather evidence of a

argue—just a symptom of poverty ot poor choice
new racial caste system at work.

Chapter 1 begins our journey.
control in the United States, answering t
we get here? The chapter describes the control of African Americans through
racial caste systems, <uch as slavery and Jim Crow, which appear to die but
then are reborn in new form, tailored to the needs and constraints of the
time. As we shall see, there is a certain pattern (o the births and deaths of
d again, the most ardent proponents of ra-
new caste systems by triggering a
rum. This feat has been

lity of Jower-class

It briefly reviews the history of racialized

social he basic question: How did

racial caste in America. Time an
cial hierarchy have succeeded in creating
across the political spect
o the racism and yulnerabi
eager to ensure that they

collapse of resistance
achieved largely by appealing t
whites, a group of people who are understandably
never find themselves trapped at the bottom of the American totem pole.

This pattern, dating back to slavery, has birthed yet another racial caste sys-
tem in the United States: mass incarceration.
The structure of mass incarceration is described in some detail in chap-

o War on Drugs. Few legal rules meaningfully con-

ter 2, with a focus on th
tives have been

strain the police in the drug war, and enormous financial incen

mass drug arrests through military-

granted to law enforcement to engage in
ances of ever being truly

style tactics. Once swept into the system, one'’s ch
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18 THE NEW JIM CROW

grounds of racial bias, much as carlier systems of control were protected and
endorsed by the U.S. Supreme Court. The parallels do not end there, how-

ever. Mass incarceration, Jike Jim Crow, helps to define the meaning and

significance of race in America. Indeed, the stigma of criminality functions

in much the same way that the stigma of race once did. It justifies a legal,
social, and economic boundary between “4s” and “them.” Chapter 5 also
explores some of the differences among slavery, Jim Crow, and mass incar-
ceration, most significantly the fact that mass {ncarceration is designed to
warehouse a population deemed disposable—unnecessary to the function-
ing of the new global economy—while earlier systems of control were de-
signed to exploit and control black labor. In addition, the chapter discusses
the experience of white people in this new caste system; although they have
ot been the primary targets of the drug war, they have been harmed by it—
a powerful illustration of how a racial state can harm people of all colors.
Finally, this chapter responds to skeptics who claim that mass incarceration
cannot be understood as a racial caste system because many “get tough on
crime’” policies are supported by African Americans. Many of these claims, 1
hote, are no more persuasive today than arguments made a hundred years
ago by blacks and whites who claimed that racial segregation simply re-
flected “reality,” not racial animus, and that African Americans would be
better off not challenging the Jim Crow system but should focus instead on
improving themselves within it. T hroughout our history, there have been Af-
rican Americans who, for a variety of reasons, have defended or been com-

plicit with the prevailing system of control.

Chapter 6 reflects on what acknowledging the presence of the New Jim-

Crow means for the future of civil rights advocacy. I argue that nothing short
of a major social movement can successfully dismantle the new caste sys-
tem. Meaningful reforms can be achieved without such a movement, but
unless the public consensus supporting the current system is completely
overturned, the basic structure of the new caste system will remain intact.
Building a broad-based social movement, however, is not enough. It is not
nearly enough to persuade mainstream voters that we have relied too heavily
on incarceration or that drug abuse is a public health problem, not a crime.
[ the movement that emerges 0 challenge mass ‘ncarceration fails to con-
front squarely the critical role of race in the basic structure of our society;
and if it fails to cultivate an ethic of genuine care, compassion, and concert

for every human being—of every class, race, and nationality—within ot
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