An Almost Absolute Value in History

JOHN T. NOONAN, JR.

In this essay, John T. Noonan, Jr., professor of law at the University of California—Be_rkeIey, presen.ts
the case against abortion based on the humanity of the fetus. His basic argument is that humanity
begins at the moment of conception, when a new being is created with a unique, human genetic
code. Noonan argues against attempts to draw a distinction between human and nonhuman life
at some later point in fetal development. He specifically rejects arguments that the fetus is not
fully human until it is viable, until it has had certain experiences, unless its parents can sense
it or would mourn its death, or until it achieves social visibility at birth. All these attempts to dis-
I’ tinguish between the human and nonhuman, Noonan argues, fail to mark some morally relevant

difference. He argues, furthermore, that a change in biological probabilities supports the position
that humanity begins at conception.
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. THE CRITERION FOR HUMAN|TY

THE MOST FUND{\MENTAL
invol"‘:d in the long history of thought on abor-
ion is: HOW do you dctcr.minc the humanity of a
being? TO phrasc the question that way js tq put in
ComPf‘:hcnswc h.umanlstlc tc.rms what the theolo-
s e dealt with as an c3cpllcitly theological ques-
on under the hegdmg of “ensoulment » ... But
the theological notion _of ensoulment could casily be
qanslated into humanistic language by substitutin
«puman” for “ra'tional soul”; the problem of knowg-
ing wh@ a man is a man is common to theology
humanism.

If one steps outside the specific categories used
by the theologians, the answer they gave can be ana-
lyzed as a refusal to discriminate among human be-
ings on the basis of their
varying potentialities. Once
conceived, the being was
recognized as man because
he had man’s potential. The
criterion for humanity, thus,
was simple and all-embracing: If you are conceived
by human parents, you are human.

QUESTION

and

-
If you are conceived

by human parents, you
are human.

I———————————

Il. THE HUMANITY OF THE FETUS

The strength of this position may be tested by a re-
view of some of the other distinctions offered in the
contemporary controversy over legalizing abortion.
Perhaps the most popular distinction is in terms of
viability. Before an age of so many months, the fetus
is not viable, that is, it cannot be removed from the
mother’s womb and live apart from her. To that ex-
tent, the life of the fetus is absolutely dependent on
the life of the mother. This dependence is made the
basis of denying recognition to its humanity.

There are difficulties with this distinction. One
is that the perfection of artificial incubation may
make the fetus viable at any time: It may be rcmpvcd
and artificially sustained. Experiments witl.u amma?s
dlready show that such a procedure is possible. ’I.‘lns
hypothetical extreme case relates to an actua.ll diffi-
culty: There is considerable elasticity to the idea of
Viability, Mere length of life is not an exact measure.

€ viability of the fetus depends on the extent of its
Matomical and functional development. .Thc weight
and length of the fetus are better guldc's £ th;
Yate of its development than age, but wcxghthm:m
fngth vary, Moreover, different racial groups na

different ages at which their fetuses are viable. Some
evidence, for example, suggests that Negro fetuses
Mature more quickly than white fetuses. If viability
is the norm, the standard would vary with race and
with many individual circumstances.

~ The most important objection to this approach
i1s that dependence is not ended by viability. The
fetus is still absolutely dependent on someone’s care
in order to continue existence; indeed a child of one
or three or even five years of age is absolutely depen-
dent on another’s care for existence; uncared for, the
older fetus or the younger child will die as surely as
the early fetus detached from the mother. The unsub-
stantial lessening in dependence at viability does not
seem to signify any special acquisition of humanity.

A second distinction has been attempted in terms
of experience. A being who has had experience, has
lived and suffered, who possesses memories, is more
human than one who has not. Humanity depends
on formation by experience. The fetus is thus
“unformed” in the most basic human sense.

This distinction is not serviceable for the em-
bryo, which is already experiencing and reacting.
The embryo is responsive to touch after eight weeks
and at least at that point is experiencing. At an ear-
lier stage the zygote is certainly alive and respond-
ing to its environment. The distinction may also be
challenged by the rare case where aphasia has erased
adult memory: Has it erased humanity? More funda-
mentally, this distinction leaves even the older fetus
or the younger child to be treated as an unformed
inhuman thing. Finally, it is not clear why experience
as such confers humanity. It could be argued that
certain central experiences such as loving or learn-
ing are necessary to make a man human. But then
human beings who have failed to love or to learn
might be excluded from the class called man.

A third distinction is made by appeal to the
sentiments of adults. If a fetus dies, the grief of the
parents is not the grief they would have for a living
child. The fetus is an unnamed “it” till birth, and is
not perceived as personality until at least the fourth
month of existence, when movements in the womb
manifest a vigorous presence demanding joyful rec-
ognition by the parents. e

Yet feeling is notoriously an unsure guide to
the humanity of others. Many groups of humans
have had difficulty in feel ]
tongue, color, religion, sex, are as hum the
Apart from reactions to alien groups, we mourn the
Joss of a ten-year-old boy more than the loss of his
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Finally, a distinction is sougt
The fetus is not socially perceived as human. It can-
not communicate with others. Thus, both subjec”
tively and objectively, it is not a member of society:
As moral rules are rules for the behavior of members
of society to cach other, they cannot be made for
behavior'toward what is notyeta member. Excluded
from the society of men, the fetus is excluded from
the humanity of men.

By force of the argument from the consequences,
this distinction is to be rejected. It is more subtle
than that founded on an appeal to physical sensation,
but it is equally dangerous in its implications. If hu-
manity depends on social recognition, individuals or
whole groups may be 4chun1anized by being denied
any status in their society. Such a fate is fictionally
portrayed in 1984 and has actually been the lot of
many men in many societies. In the Roman empire
for example, condemnation to slave o

. 2 ry meant the
practical d'cmal of most human rights; in the Chin
Comrpumst world, landlords have b;en classifi dc se
enemies of the people and so treated ed as
by the state. Humanity does ¢d as nonpersons
recognition, though often m:?;ﬂdewnd on social

ure of society to

Iec i i
g [he prlsoncr, [hc a.ll n, thc hetcrod X
ognize C! OX as

human has led to the de-

in terms of sensation
felt within the womb

Gt is even more
ning human-
ate index for
- racial dis-
s a man, f racial

1t in social visibility:

Humanity doe structi

S not uction of h ;
depend on social Anyone con uman beings.
recognition, ceived by din

and a woman is human, Rec

3
T ognition of this condition by

cob’ An
in gon. ANy
y a real event = pe f‘c-ogm e group
¢y follows halting ~_ jude som
societis, fect and M exclu recedent
however 1 cr humamf}' 0 hort dp 5
o e L
runs the cher grov ntro
for excludin® ptio of th
sciousness e appcal to the hu-
the socict);- opher ™ rc)"'“"he jews “humanity”
ilos us
n?[ )1’9*(‘)‘ fetus b:C;)ul d because bc dou.bts
el e the * " cal and objective which
75 SpnE 55 G ammer @
t:;:x be i d hl:lh  he reasons a.bout moral
- philosop & osing that ¢here is a sense in
qucstions wi su;;E:s of whom he Speaks are hu-
which he al °u (s taken the society which
man. Whatever groanc illed is thereby taken as
determines whodm o 25k if he does not be.
Aol ¢ and wrong Way of deciding

human- 0 isari
i ere : :
hewalthaxicstions. If there 1 such a difference, expen-
mor: qa be appealed O To decide who is human
cnc:hr:b);sis 5 f a given society has
on

£ the sentiment ©
Jed to consequences which rational men would char-

acterize as monstrous.

Iil. BIOLOGICAL PROBABILITIES

The rejection of the attempted distinctions based
on viability and visibility, experience and feeling,
may be buttressed by the following consideratior®
Moral judgments often rest on distinctions, but f
the distinctions are not to appear arbitrary fiats, the!
should relate to some real difference in probabiliti‘-’5-
There is a kind of continuity in all life, but the &
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g\g‘l:lt;’ (i)f SPermatozoa and the rights of the fcrtilizc.d
bilities SFt: respond to an enormous shift il_] possi-
cgg m;y S rl about twenty days after conception, the
7 split to form twins or combine with another
€gg to form a chimera, but the probability of either
event happcning is very small.
logicIatJ g‘:g{):&l?él::i, YVhat does a change in bio-
S 2)1\:: to do with cst#?ll'shlr?g hu-
: ’ rgument from probabilities is not
aimed at establishing humanity but at establishing
an objective discontinuity
which may be taken into ac-
probabilities aims lci?eu?t I fnoral discourse. As
at establishing an .l,tsf:lfls a matter of prob-
objective discontinuity. abllln,cs’ S JMOSH moral
e reasoning is an estimate of
probabilities, so it seems in
accord with the structure of
reality and the nature of moral thought to found a
moral judgment on the change in probabilities at
conception. The appeal to probabilities is the most
commonsensical of arguments; to a greater or
smaller degree all of us base our actions on probabil-
ities, and in morals, as in law, prudence and negli-
gence are often measured by the account one
has taken of the probabilities. If the chance is
200,000,000 to 1 that the movement in the bushes
into which you shoot is a man’s, I doubt if many
persons would hold you careless in shooting; but if
the chances are 4 out of 5 that the movement is a
human being’s, few would acquit you of blame.
Would the argument be different if only one out of
ten children conceived came to term? Of course this
argument would be different. This argument is an
appeal to probabilities that actually exist, not to any
and all states of affairs which may be imagined.

The probabilities as they do exist do not show
the humanity of the embryo in the sense of a dem-
onstration in logic any more than the probabilities
of the movement in the bush being a man demon-
strate beyond all doubt that the being is a man. The
appeal is a “buttressing” consideration, showing
the plausibility of the standard adopted. The argu-
ment focuses on the decisional factor in any moral
judgment and assumes that part of the business of a
moralist is drawing lines. One evidence of the non-
arbitrary character of the line drawn is the difference
of probabilities on either side of it. If a spermato-
z00n is destroyed, one destroys a being which had a
,ch“_‘cc of far less than 1 in 200,000,000 of develop-
ing into a reasonable being, possessed of the genetic

The argument from
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code, a heart, and other organs, and capable of pain.
If a fetus is destroyed, one destroys a being already
possessed of the genetic code, organs, and sensitivity
to pain, and one which had an 80 percent chance of
developing further into a baby, outside the womb,
who, in time, would reason.

The positive argument for conception as the de-
cisive moment of humanization is that at conception
the new being receives the genetic code. It is this
genetic information which determines his character-
istics, which is the biological carrier of the possibility
of human wisdom, which makes him a self-evolving
being. A being with a human genetic code is man.

IV. CONCLUSION

This review of current controversy over the humanity
of the fetus emphasizes what a fundamental question
the theologians resolved in asserting the inviolability
of the fetus. To regard the fetus as possessed of equal
rights with other humans was not, however, to de-
cide every case where abortion might be employed.
It did decide the case where the argument was that
the fetus should be aborted for its own good. To
say a being was human was to say it had a destiny
to decide for itself which could not be taken from it
by another man’s decision. But human beings with
equal rights often come in conflict with each other,
and some decision must be made as to whose claims
are to prevail. Cases of conflict involving the fetus are
different only in two respects: the total inability of
the fetus to speak for itself and the fact that the right
of the fetus regularly at stake is the right to life itself.

... In Catholic moral theology, as it developed,
life even of the innocent was not taken as an abso-
lute. Judgments on acts affecting life issued from a
process of weighing. In the weighing, the fetus was
always given a value greater than zero, always a value
separate and independent from its parents. This val-
uation was crucial and fundamental in all Christian
thought on the subject and marked it off from any
approach which considered that only the parents’
interests needed to be considered.

Even with the fetus weighed as human, one in-
terest could be weighed as equal or superior: that of
the mother in her own life. ...

The perception of the b umanity of the fetus and
the weighing of fetal rights against other human
rights constituted the work of the moral analysts.
But what spirit animated their abstract judgments?

.

For the Christian community it was the injunction



