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presents competing pressures from conﬂictingq value sets. These issues are partic-
ularly common in an era when public sector organizations are asked to accomplish
more but often with less resources. If, for example, a medical facility is pressed to
make cutbacks solely because of financial demands, many of those trained in med-
ical fields will immediately find themselves cross-pressured as they must deal with
both with an obligation to obey the political bodies that made funding decisions
and their ethics as medical professionals committed to patients’ needs as a primary
consideration. There are also problems of ethical feasibility if an agency has one
set of public positions and a possibly contradictory set of internal operating norms.
The classic case here is the situation that existed within the Los Angeles Police
Department at the time of the Rodney King beating. The area of ethical feasibility
will be discussed further in Chapter 13. ‘

Finally, 2 manager increasingly must be alert to signals from the environment
about cultural feasibility. These can come from various sources and may present
tensions that must be addressed. The organizational culture of the agency or city
government places clear constraints on the manager's range of possible responses
to a given situation. And, since organizational cultures are slow to change, the day-
to-day work of the organization must function within the limits tolerated by that cul-
ture. Of course, the agency must serve an increasingly diverse community—one in
which culture counts in a variety of important ways. Thus, if they are to be effec-
tive, health departments operating in the Southwest must operate differently from
i ] those in the Northeast.

While these factors sound complex, a public manager can develop the skills
over time necessary to maintain this continuing evaluation of the decision environ-
ment. That is important in all aspects of public administration, but it is especially so
when one is operating informally, without the structure imposed by formal proce-
dures. Let us turn from this very general effort to understand the decision environ-
ment to a more specific consideration of particular factors that shape informal
administrative action.

R FACTORS THAT SHAPE INFORMAL ADMINISTRATIVE PROCESSES

As the term “informal process” implies, the types of administrative actions that are
informal in nature are very different from one another. It is possible, however, to sin-
gle out recurring factors that shape and condition informal administrative processes.

Policy Pressures

First, there are numerous policy pressures on administrators to make greater use of
informal processes and work within a framework based on negotiation. And once in
that mode, it can be politically difficult to change course. Even before the emergence
of the reinventing government movement and its implementation as policy during the
Clinton administration, bipartisan support for the use of informal procedures, partic-
ularly alternative dispute resolution procedures, led in 1990 to the enactment of the
Negotiated Rulémaking Act (discussed in Chapter 5) and the Alternative Dispute
Resolution Act. Both statutes lapsed for a time when Congress did not complete reau-
thorization before the deadline, but that problem was remedied in 1996 when the
Congress enacted the Administrative Dispute Resolution Act, which made both acts
permanent additions to the APA. As Professor Lisa Bingham explains it:
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[The 1996 Act] requires each agency to develop a policy on ADR, in consultation with
ACUS and the Federal Mediation and Conciliation Service (FMCS), but it does not set
a deadline for adopting the policy. The ADR Act directs the agency to examine ADR
in connection with formal and information adjudications, rulemaking, enforcement
actions, issuing and revoking licenses or permits, contract administration, litigation
brought by or against the agency, and other dgency actions. It also requires an agency
o appoint a senior official to service as a dispute resolution specialist, with responsi-
bility for implementation of the agency policy.s

Clearly, this statute, which passed with bipartisan support from both houses of
Congress and the White House, not only provides specific authority for informal
mechanisms and removes barriers to their use, but also very clearly encourages
their application. Under §3(2)(2) of the act, each agency is to:

- examine alternative means of resolving disputes in connection with—

(&) formal and informal adjudications; T
(B) rulemakings; 4

{C) enforcement actions; N
(D) issuing and revoking licenses or permits;
(E) contract administration;

(F) litigation brought by or against the agency; and /)
{G) other agency actions.

Moreover, the statute made decisions by an administrator to use such techniques as
“setilement negotiations, conciliation, facilitation, mediation, fact finding, minitrials,
and arbitration, or any combination thereof® unreviewable in court.s Other legisla-
tion, such as the Americans with Disabilities Act and the Civil Rights Act of 1991
supported the use of informal dispute resolution processes,

The pressure to employ informal processes came not just from these statutes
but also from directives issued by the White House implementing the recommen-
dations of the National Performance Review (NPR) with respect to regulation,
administrative enforcement actions, contracting, and service delivery,” In its first-
year evaluation of implementation of NPR recommendations, there were numerous
White House references to the use of negotiated enforcement and other informal
techniques as compared to the earlier practices referred to as “command and con-
trol” procedures,

Many states have implemented statutes encouraging the use of ADR. One of
the earliest and most common sets of such acts is in the labor/management rela-
tions area, where mediation or various forms of arbitration are authorized in lieu of
job actions. Another field at the state level in which informal techniques have been
common for many years is in the area of consumer protection, in which state
ombudsmen or consumer protection bureaus within the offices
general often make use of mediation to settle disputes. More rec
have adopted a wider range of informal techniques as part of
public management movement.

Yet a third source of policy pressure to use informal processes comes from
international agreements that set up a host of claims resolution processes for nego-

of state attorneys
ently, many states
the so-called new

tiated settlement of disputes.® These international devices stem not just from the
general trend toward negotiated problem solving but aiso from the very practical
difficulties that arise in the international context where sovereign nations often resist
submitting to the jurisdiction of an international tribunal for formal decisions.
Although there clearly are authoritative decisionmaking bodies established by many
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agreements, such as the panel on regulation of the World Trade Organization under
the General Agreement on Tariffs and Trade (GATT), there is 2 strong preference
for negotiated approaches to action. It is also worth noting that at the same time
that constitutional courts have become more important in countries that had not
previously had a traditional high court such as the 1.5, Supreme Court,? there has
been a simultaneous movement to develop more and better informal options.

At all Ievels, from global to local, contracts very often establish in their terms
processes for the resolution of disputes. While there is, at least at the federal gov-
ernment level, a relatively complex set of institutions and processes to resolve con-
tract issues, it is very common these days for the parties to contracts to agree to
use some form of mediation or arbitration instead.’® Thus, many contracts provide
both a legal and a policy pressure to use informal techniques. Moreover, one of
the ideas behind the advocacy of public/private partnerships is to develop more
positive and less narrowly legalistic working relationships. In such relationships
the effort is not merely to find ways of settling disagreements but to seek to avoid
them in the first place.

In the area of procurement and government contracting, many agencies have begun to
use a process called parinering. This process is intended to build a strong, collaborative
working relationship between contracting parties before disputes arise, and to set up
channels of communication that parties will vse immediately upon the first sign of a dis-
pute. The chief executive officer or top management of the contractor and the top pub-
lic admiristrators responsible for the project go on a retreat, generally lasting for several
days, during which they discuss their expectations for the contract and the means
through which it will be executed. They set up avenues of communication and processes
for handling disputes as soon as they arise. In addition, they simply get to know each
other better. After the retreat, they have regular troubleshooting meetings to catch any
problem early in its development. The process is one of dispute avoidance.”

Even so, there are often disputes over bid processes and contract awards, conflicts
over costs associated with change orders (alterations made in specifications or pet-
formance terms during the performance of a contrac), audit and compliance dis-
putes, disagreements over reimbursable cost calculations, and even, in some rdre
cases, debarment proceedings (disciplinary actions brought to penalize contractors
for serious misconduct by removing their eligibility for future contracis). Even if a
contract does not specifically set forth alternative dispute resolution techniques,
such approaches are commonly used to avoid the costs of formal litigation and the
costs to ongoing working relationships that flow from pitched legal battles.

Sunk Costs

In addition to policy, another factor that influences the use and implications of
informal processes is the phenomenon of sunk costs. Once the point of commit-
ment is reached by the parties involved in an informal administrative action,
changes in policy or in direction are hard to make. Expended effort and fiscal
resources provide inertia that is all but irresistible. Writing of the problem of plant
licensing, Justice William O. Douglas once warned:

Plainly these are not findings that the “safety” standards have been met. They presup-
pose—contrary to the premise of the Act—that “safety” findings can be made after
construction is finished. But when that point is reached, when millions have been
invested, the momentum is on the side of the applicant, not on the side of the public.
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The momentum is not only generated by the desire to salvage an investment. No
agency wants to be the architect of a “white elephant” (emphasis in original).**

This process applies not only in adjudicative-type activities but in other areas as
well. Thus, one of the concerns surrounding negotiated rulemaking is that while an
agency may walk away from the table at any point or ultimaiely change its position
in response to reactions after the consensus position is published as a proposed
rule, such steps become more difficult to take the further the process moves along.

If, at some point, an agency perceives its investment to be sufficiently large,
it may become the advocate for the outside group or individual involved. Taken far
enough, administrators may, by virtue of perceived sunk costs, find themselves
coopted by the party before the agency.

Anticipated Costs

Another factor that influences the informal process is what might be termed “antic-
ipated costs.” That is, the costs of pursuing one’s objectives through the formal
administrative process may be sufficiently high that pressure is created to resolve
problems informally. Such issues of anticipated cost are complicated by two addi-
tional factors. First, while the costs of formal processes are likely to be high, it is
often unclear just how high they may be. For many decisionmakers, it is far better
to use an informal process that may yield a compromised resolution and not a vic-
tory rather than face the risk of indeterminant costs. Second, while resources are
being used to wage a protracted formal legal battle, they cannot be directed toward
other more desirable opportunities. These are often referred to as opportunity costs.
Attorneys commonly see their role as practicing preventive law or fostering

alternatives to formal resolution of disputes. The costs of preparation and repre-
sentation for trial or formal hearings escalate dramatically. In that spirit, an attor-
ney might attempt to convince a client who claims that an agency has wrongfully
exacted several hundred dollars or more from him or her that it would be much
better to settle for a negotiated compromise, and a loss of some of the funds,
rather than spend more money for litigation and appeals and perhaps lose in the
end anyway.?

Power Law

A fourth factor is the significance of what Mark Green has called “power law." For
many reasons, political scientists and other academics seem to have particular dif-
ficulty with the concept of power” In general, power has negative connotations
and taboos, and it is, presumably, something with which nice people do not deal.

Green’s study concentrated on the most prestigious Washington law firms,
whose primary business is representing repeat players before different branches
and departments of government, but his thesis is more broadly applicable. He
argued that there are any number of individuals and organizations whe use law as
a tool to accomplish their ends, to achieve political power. Such clients may say,
as J.P. Morgan is reputed to have declared, that they do not want a lawyer who tells
them what they cannot do. They want a lawyer who tells them how to do what
they want to do.

Unless one goes about it in a corrupt or illegal manner, there is nothing par-
ticularly sinister in this. If, for example, one who runs 2 business decides to pursue
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a policy and commits resources in pursuit of policy goals, he or she may be unwill-
ing to face the loss, and perhaps the pressure, that comes from changing direction
based on a mere prediction that the firm may or may not win in court should a law-
suit develop. One might more likely say something such as: “I'm committed to this
position. I think I'm right and I'm prepared to use the tools at my disposal to defend
my policy.”

Green's analysis suggested that power law matters because it affects (1) the
development of statutes; (2) the shaping of cases that will produce important prece-
dents; (3) the adjudication of major public policy related disputes before govern-
ment agencies; and (4) the development of rules and other types of policy
statements issued by agencies. He argued that power law is practiced in both for-
mal and informal ways, and suggested that informal process is by far the preferred
mode of operation for these attorneys and their clients.

The practice of power law is based, according to Green, on what he termed the
“Ten Commandments of Washington Law.” The following is a sketch of his decalogue:

L. Repuiation. “The impression of power is power.” Reputation can come from pre-
vious government experience in a particular area, accumulated legal, political and
governmental experience, and political contacts.

. Intelligence: &t is well to remember that many of those who practice power law
came to their position of prominence by virtue of superior intellectual ability and
well-developed technical skill and not through some back door to power.

Ill. Recomnaissance Since information is power, it is at the heart of power law. The
power lawyer’s job is to be alert for developments that may threaten his or her
clients” interests and to work with the clients to avoid the problems if it is possible
to do so.

IV. Interlocking inferests; Lawyers who begin by representing a firm often become
part of the organization. This occurs as partial payment for services. The interre-
lationships between law firms and client organizations affect the performance of
both sides.

V. Preferential access: Being well enough known and connected to get opportuni-
ties to make one’s arguments is important. “Access without briliiance is preferable
ta brilliance without access.” "

V1. Lobbying: The techniques of lobbying may be far more important than litigation
ability from the standpoeint of one’s client.

VI Law-writing: Participation by an attorney in the drafting of legislation or rules
offers obvious advantages of molding policy in favorable terms and less obvious
advantages in recognition of prior knowledge in future contests.

VIIL. Inundation: By sheer dint of volume, legal papers may either exhaust an oppo-
nent or else delay the agency to the advantage of one’s client.

IX. Delgy. “For those who seek to avoid regulation, no decision is often a favorable
decision.” Delaying tactics are frequently used tools in power law.

X. Corruption: B is often difficult, when the stakes are high and the edical problems
chscured, to tell when cne moves from legitimate advocacy to influence peddling or
worse, Some attorneys make it a practice of working close to the line on purpose.”

Player Type

Perhaps more than in the formal process, it matters in the informal process whether
the players are repeat players or single-shot players. Repeat players have many
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more options than do single-shot players. In many cases they are able to argue tech-
nical procedural legal points as well as or better than agency personnel, and they
may have more financial and scientific resources at their disposal. Small-business
people or individuals who have little expertise and are not financially able to
acquire the services of first-rate administrative law attorneys may have few options
in their interactions with the social service, regulatory, or second-generation regu-
latory agencies they encounter.

In the contemporary environment, there are some interesting twists on this
dynamic. For one thing, many not-for-profit organizations have become so impor-
tant to state and local institutions that they have become very effective repeat play-
ers. Unlike for-profit firms, the effectiveness of not-for-profits often stems not so
much from their ability to mobilize financial and legal resources as from their polit-
ical importance and from the fact that governments often become dependent upon
such nongovernmental organizations (NGOs) to deliver services under contract that
government ¢an no longer deliver directly.

The increasing range of international participants in administrative decisions
has also become significant. Consider one example. Many state and local govern-
ments have become very active and entrepreneurial in their economic development
efforts. However, a foreign government might allege before the World Trade
Organization that a state or one of its subdivisions has engaged in prohibited trade
practices such as creating preferences for local products or barriers to trade using
excessively burdensome or arbitrary regulations. In such cases, the state or locality
cannot defend itself before the WTO but must depend upon the U.S. federal gov-
ernment to do so whether in formal action or informal negotiations. There are sim-
ilar complexities associated with issues arising under the North American Free Trade
Agreement (NAFTA). Of course, these increasingly important roles for international
players are arising around the world, particularly where there are efforts at regional
integration as in the case of the Furopean Unjon.

Felt Need for Individualized Justice

One of the factors that tend administrative actions toward informal process and
away from rule-oriented formal administrative activity is a strongly felt need for
individualized treatment by those before the agency. It is one of the great problems
of public administration that Weberian. theories of bureaucracy dictate rule-orfented
behavior, standard operating procedures for getting work done, and a dispassion-
ate approach to that work. It is a difficulty because those who come before an
agency are likely to interpret those characteristics as rule-bound, rigid, and unfeel-
ing bureaucratic behavior. Most of us have seen or felt this reaction to bureaucracy.
An administrator explains to a client that a rule precludes granting the client’s
request. The client says, “But you don’t understand! The rule doesn’t apply in my
case!l” and walks away shaking his or her head and complaining, not about the rule
but about the callous bureaucrat who applied the rule. Hence, it comes as no sug-
prise that the National Performance Review pointed with pride to the initiative of
Occupational Safety and Health Administration (OSHA) officials in Maine who
worked to negotiate inspections and enforcements with local businesses to avoid
blanket application of national rules without noting that the ability to be flexible in
one case means the freedom not to be flexible in another situation.

Jerome Frank, a member of the Securities and Exchange Commission and
later a judge on the Second Circuit Court of Appeals, once wrote that discretionary
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decisionmaking by administrators is often prompted not by the administrator’s
desire for discretion and informality, but because those before agencies demand
individualized consideration outside of normal procedures.'®

The Power of the Raised Eyebrow

The perceptions of those dealing with an agency are important in another more
coercive sense. The power of the raised eyebrow is the ability to cause an individ-
ual to act not by positive directive or by sanction but voluntarily, out of concern
that an administrator might employ a sanction at some time in the future. Two
examples are tax audits and broadcast licensing. Most people fear tax audits not
because of what the Internal Revenue Service is going to do to them, but because
of what the agency might possibly do. The threat of an audit may be encugh to
deter some taxpayers from cutting corners. A broadcaster might be concerned about
FCC suggestions on adult programming or public service, not because the commis-
sion is likely to commence a formal disciplinary proceeding against the station, but
because lack of cooperation might be remembered by those at the commission
when it comes time for station license renewal.

One of the most effective of the raised eyebrow agencies is the Securities and
Exchange Commission {SEC). Even if one thought it likely that one’s case would
prevail in a formal administrative proceeding, it would be dangerous to ignore SEC
suggestions concerning 4 new securities issue. A mere hint that one is under spe-
cial scrutiny by the commission could destroy the marketability of the new issue.”
The power of the raised eyebrow is important not because of what an agency can
or will do, but because of what the party before the agency believes the agency
could or would do, N

The significance of this power varies depending on who is involved.
Obviously, repeat players are not likely to be overawed by agency authority. They
are likely to know exactly what an agency can and cannot do, and are not as likely
as single-shot players to be frightened by the mere possibility that an agency may
institute a formal proceeding against them. In fact, the raised eyebrow can work in
reverse. Administrators may be loath to take certain actions because they know that
the repeat players affected might have sufficient legal, economic, and political
resources to block or weaken the agency. '

The Due Process and Efficiency Models

Finally, the pressure on agencies to process their workloads also has an effect.
Herbert Packer made a study of the criminal justice system which is-somewhat anal-
ogous to the administrative justice system. Packer suggested that there are models of
how the system works, or ought to work, which he called the “due process” and
“crime control” models.® The due process model is based on the proposition that
the task of the criminal justice system is to investigate allegations of breaches of law
and enforce the law, The party involved should be accorded all due process pro-
tections beginning with the presumption of innocence. The ultimate goal is to dis-
cover the truth and achieve justice. Packer suggested that most citizens, including
patticipants in the criminal justice system, would agree with those ideals. On the
other hand, Packer suggested that what an impartial observer of the actual operation
of the system sees is less like the due process model than the crime control or effi-
ciency model, which is based on the assumption that the task of the criminal justice




e BTt U

administrator’s
encies demand

. another more
use an individ-
out of concemn
1e future. Two
tax audits not
1, but because
be enough to
mcerned about
e the commis-
‘he station, but
1@ commission

Securities and
¥s case would
to ignore SEC
* is under spe-
1€ new issue.”?
in agency can
es the agency

is involved.
uthority. They
e not as likely
0 agency may
v can work in
1y know that

and political

1as an effect.
mewhat anal-
are models of
process” and
»position that
saches of law
process pro-
joal is to dis-
ns, including
leals. On the
ual operation
sntrol or effi-
iminal justice

CHAPTER 8 / Informal Process: “The Lifeblood of the Administrative Process” 285

system is to control crime. Crime is controlled by processing cases and achieving
convictions. Given limited resources, accomplishing these goals requires efforts to
improve the efficiency of case processing. In the criminal justice context, this means
emphasizing informal processes such as plea bargaining ®

Ideally, an administrative agency’s goal is to implement and administer a pol-
icy or law. It has a formal process for doing so. In reality, agencies can be over-
loaded, regardless of what kind of agency is involved. The efficiency model may
more accurately describe the operation of such an agency. The shott-term goal may
be to maximize efficient processing of the docket, and pressures to use informal
processes for clearing cases become intense. The Eldridge case study in Appendix
1 is an example of such a situation.

ADR and the Contract Model

As this and earlier chapters have explained at some Iength, one of the most signif-
icant developments in the field in recent decades is the increasingly important con-
tract model. The fact that contracts often contain requirements for informal
processes was noted above, but two other factors are important influences. The first
is that public managers often deal not with one or two contracts but with several
or perhaps many contracts of several different kinds. A common example is the city
manager who may have half a dozen or more bargaining units within the city orga-
nization, all represented by different unions, each of which has its own contract. It
is normal for such collective bargaining agreements to contain a set of informal
processes to be used for personnel actions and other decisionmaking. While it is
certainly the desire of managers to avoid problems, it is not at all uncommon for
several contracts in one organization to require different kinds of informal processes
for different purposes. The same is true for other kinds of contracts. In an earjer
time, there were efforts at the federal and state levels to try to impose boilerplate
language (standard language that is more or less automatically included) in all con-
tracts mandating a particular type of process. However, in an effort to improve pub-
lic/private partnerships and to enhance flexibility, the effort has been made to open
contract processes to negotiation. The number and variations among contract dis-
pute resolution processes is now an important fact of life for managers, particularly
those at the state and local levels.

There is another factor that has become more important as the amount of
contracting and dependence of government units on contractors have increased.
In the contemporary coniext, most informal processes involve some kind of nego-
tiation. Lloyd Burton has observed that from the moment that negotiations begin,
another factor comes into play, what he terms negotiating culture.” In particular,
he points out that there is often a mismatch of negotiating cultures within which
administrative agencies operate. This problem begins from the fact that there are
usually informal rules that operate at the negotiating table that not only govern
how the sides relate to each other but also have to do with the internal cultures
that govern each side’s internal operations. The private sector side generally oper-
ates according to standard business assumptions in which they have no responsi-
bilities to anyone except their organization and, if it is a for-profit firm, its officers
and stockholders. However, the government representatives begin from a much
more complex position and must operate according to what has been called the
public sector negotiating culture. Clearly, the public sector representatives must

" negotiate for ends and by means that are consistent with law, within the author-
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ity that has been delegated to them, within the policies of the sitting government,
and with a concern for the public interest. That can create what Burton has
referred to as ethical discontinuities at the bargaining table. Those ethical con-
straints affect virtually all aspects of the negotiating process, even if the members
of the public sector team never acknowledge their role.

There can also be such discontinuities for not-for-profit organizations, though
their negotiating cultures may be many and varied. Some are membership organi-
zations with established boards of directors and see their role in ways that are not
all that different from for-profit firms, except that they may not be seeking a profit
in the traditional sense. Others are volunteer-based organizations that are driven
by strongly held religious, political, or social commitments. They often come to the
table with strong advocacy tendencies, secking to get the most for their cause and
to win more than just money. Still others may represent coalitions of NGOs, an
increasingly popular arrangement. They must be concerned about the causes their
coalition champions, the needs of the coalition leadership, and the problems of
holding the coalition together. It is not at all unusual to have coalition representa-
tives negotiate with government, only to have members of the coalition later chal-
lenge the agreement on grounds that the coalition officers misrepresented the
commitments of the groups to the government or the government’s positions to
the groups.”

Some or all of these factors may be present in the decision whether to employ
informal administrative processes, and they can very clearly shape the operation of
such procedures if they are pursued. For all these reasons, it is dangerous to assume
that informal processes are always simple or to ignore the fact that they carry their
own potential motive forces and tendencies.

THE NATURE OF INFORMAL PROCESSES

Informal processes are just that—informal. Therefore, one cannot establish a con-
cise and specific taxonomy of informal processes in administrative law. One can
describe a few of the more common types of informal mechanisms and the general
attitudes that guide the use of these and other informal techniques. The informal
devices may generally be classified as preformal, filtering, or opting-out procedures.

Preformal Processes

Preformal processes attempt to resolve problems early in the administrative process

and avoid having to resort to the formal stages. The three most common

approaches are informal negotiated settlements, preclearance procedures, and
diversion techniques. Almost all agencies use the first of these approaches to prob-
lem solving. Informal negotiated settlements have the obvious benefit of resolving
problems congenially, which allows for continued good relationships between
agency clients and administrators. Preclearance procedures take different forms in
different agencies. Examples are Federal Trade Commission preclearance of pro-
posed corporate mergers where antitrust laws could be a problem, and Securities
and Exchange Commission deficiency letter procedures where the SEC reviews a
prospectus for a security and notes deficiencies so that they may be correcied
before formal registration and marketing of the securities issue. Another type of pre-
clearance process is the issuance of advisory opinions, which were discussed briefly
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in eatlier chapters. Advisory opinions are an agency's general views about how it
expects to deal with certain situations that may arise. While agencies are not bound
by such commentaries, it is in the interest of all concerned for the administrators to
issue accurate advisory opinions and to follow them. Doing so may reduce the like-
lihood of formal procedures.

The third type of preformal processes are diversion programs. These
devices try to move a dispute out of the track that might lead toward more for-
mal action. The early efforts in this direction came with what was termed “court
annexed arbitration.” The idea was that several federal district courts established
local rules that required parties in some kinds of cases to submit to an alterna-
tive dispute resolution process and, however indirectly, placed pressure on the
parties to use these procedures to settle their disputes and keep them out of the
courts.” Strictly speaking, most of these programs involved medijation rather than
arbitration and were mandatory rather than completely voluntary.* Another more
recent type of diversion process is the minitrial, in which the parties bring k‘ey
decisionmakers to a forum in which representatives for both sides present major
elements of their evidence and arguments as if advocating in court though with-
out the constraints of judicial proceedings. The decisionmakers can then decide
whether they think it worthwhile to move toward a settlement or O take the
more formal route and proceed with an adversarial process. Again, the object is
to push potential parties off the track that would otherwise lead to more formal
disputes and into an early settlement.

Filtering Processes

The second major type of informal action is what can be termed “filtering action.”
Filtering procedures serve two purposes: (1) they attempt to eliminate unnecessary
formal procedures through a fairly structured negotiating process; and (2) where
cases are going to move to formal action, efforts are made to simplify those proce-
dures by reducing the number of issues in dispute and obtaining as much agree-
ment as ttiose involved are willing to provide. The predominant example of a
filtering procedure is the prehearing conference. Prehearing conferences in admin-
istrative law are patterned after the pretrial conference model established in the
Federal Rules of Civil Procedure? and authorized by the Administrative Procedure
Act® The ALJ can call a prehearing conference to ask the parties to limit the issues
to be argued, reduce the number of witnesses to be presented, and stipulate to as
many of the pertinent facts as possible. The conference is also an opportunity to
reach 2 settlement before the formal process gets under way. If no settlement can
be obtained, at least the scope of the formal proceeding can be narrowed and the
issues properly defined.

Opting-Out Techniques

Finally, there are opting-out techniques, which are procedures that are often
employed after a formal proceeding has begun, or when it is imminent, aimed at
resolving the difficulty short of completing the formal process. One of the reasons
for the use of the term opting-out is that it is not at all uncommon for the regula-
tory agencies to start a formal process or even to file a suit and then to consider
ADR options. It is a technique for placing pressure on those at the negotiating table.
These opting-out techniques are often characterized as falling on a continuum from
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least to most binding, and more than one technique may be used if the parties
decide, or are required by contract, to move down the continuum.”? They include
negotiation, mediation, and arbitration as well as varfations of those techniques.

The difference between negotiation and the other approaches is that negotia-
tion involves the parties directly but the other techniques employ some kind of neu-
tral third party, either to facilitate negotiations or to issue findings and make some
kind of award. In mediation, the neutral third party usually does not have the power
to make decisions in the dispute but is to help the parties engage with one another
in 4 constructive manner, even if at arm’s length, or to assist the process of negoti-
ation with the hope of achieving a settlement. The term facilitator is used to
describe a person who serves these kinds of functions in a negotiated rulemaking
proceeding because he or she facilitates the sessions of the commiitee (see Chapter
5} The mediator is a person mutually selected by the parties, often from Hsts main-
tained by the American Arbitration Association or the Federal Mediation and
Congiliation Service. Wise mediators call upon the parties to provide a contract that
sets forth their responsibilities, protects the mediator from being sued or called as
a witness in the event of later litigation, and ensures that information produced dur-
ing settlement will be privileged and cannot be introduced later in court.

The difference between mediation and arbitration is that it is normally the case
that an arbitrator issues a binding decision. There are variations on arbitration that
are really intended to act like diversion processes and that produce nonbinding
decisions that should encourage the parties to seck settferment.® However, the more
common form is that the parties enter into a contract with an arbitrator, present the
case to him or her, and agree to be bound by the arbitrator’s decision. Again, the
parties agree to the choice of the arbitrator and may establish boundaries in their
agreement. Here again, the outside party normally ensures that the agreement pro-
vides protection for the arbitrator should one side or the other litigate later.

At the end of the day, the results of settlement are often turned into a consent
decree. It is an agreement io cease a certain type of conduct that an agency asserts
is illegal without admitting any guilt or liability and ofteri to take a specified set of
actions in the future. A consent decree may on occasion require an organization to
conduct a recall of a product or change a particular practice, but it does not make
the party automatically vulnerable to damage suits from private citizens. The agency
gets the result it secks, namely, a cessation of some unacceptable practices. The
organization may be able to settle on terms that are less harsh than might have been
imposed if the administrative process had run its course. Tinally, the organization
preserves all its legal options in the event that it faces future disputes. Consent
decrees take their name from the fact that they are court orders entered on consent
of the parties. Thit is, the parties ask a judge to enter a decree so that the settle-
ment becomes an order of the court that can later be enforced, using the power of
the court to hold an offending party in contempt.

In the end, while there is a growing range of sophisticated ADR techniques,
informal processes are very often extremely simple and flexible. In some respects
it is better to think of these procedures in terms of the attitudes that characterize
them rather than in terms of specific classes of procedure. In informal processes
administrators often appear to be acting more in a consultative or supervisory maode
rather than in the more aggressive watchdog mold. They often settle for giving guid-
ance to those before the agency rather than mandating specific types of conduct.
Negotiation is preferred to adjudication. The informal approach works particularly
well where both sides are more interested in conciliation than in confrontation.
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ADVANTAGES AND DISADVANTAGES OF INFORMAL PROCESSES

As in any area of public policy, there are significant pluses and minuses associated
with the use of informal administrative processes to resolve problems. The follow-
ing is a brief summary of some of the most obvious costs and benefits. Chapter 9,
on administrative discretion, and Chapter 10, on regulation, will deal in some detail
with specific implications of the use of informal processes.

Advantages

The first obvious advantage to informal processes is speed. It is much easier and
faster to resolve problems with a telephone call or a visit and a confirming letter than
it is to proceed to formal methods. Given the number of problems on an average
agency docket and the fact that formal processes can last for months and sometimes
years, it is in the agency’s (or city’s) best interest to do things the easy way.
Depending on the type of player involved (consider, for example, the Social Security
disability claimants’ difficuities discussed in the Eldridge case study), delay can be a
major concern for the administrator as well as for the citizen, community group, or
business that needs a decision in order to move on to their own next steps.

A telated advantage is low-cost resolution of problems. As soon as a case
becomes a formal proceeding, costs escalate rapidly. Many single shoi—players are
particularly hard-hit by legal fees and delayed benefit payments. The costs are also
difficult for agencies and some repeat players to carry. Expense is a particular prob-
lem where there are lengthy administrative hearings that involve many parties and
a large number of expert witnesses. Informal procedures are not without cost, but
they can be quite inexpensive relative to formal approaches to problem solving. In
fact, a General Accounting Office (GAO) study found that in both the public and
private sectors, the effort to reduce costs and save time was a leading reason why
organizations moved to create ADR programs.”

Related to these concerns has been a need to resolve an increasing number
of disputes. Thus, the GAO found, for example, that:

1n the private sector, the number of discrimination complaints filed with EEOC grew
by 43 percent between fiscal years 1991 and 1994—from 63,898 10 91,189—before
beginning to décline. In the federal sector, the increase in the number of discrimina-
tion complaints filed with federal agencies was also substantial, rising by 55 percemt
between fiscal years 1991 and 1995—from 17,696 to 27,4722

And when it is considered that, in fiscal 1995, discrimination claims that involved a
hearing and a subsequent appeal to the Equal Employment Opportunity
Commission {(EEQC) took an average of 801 days to process,* the problem becomes
obvious.

A fourth advantage is that informal processes may take place in a more con-
genial atmosphere than might be present in a formal adversary-type proceeding.
And perhaps in part because of that kind of environment, the available data seem
to suggest a higher level of participant satisfaction with informal processes.”

Related to this issue of environment and attitude is the tendency for informal
processes to enhance the willingness of parties to settle. Thus, the GAO study cal-
culated the percentage of cases resolved by ADR in the Department of Air Force at
73 percent, Postal Service (North Florida) at 74 percent, Postal Service (Southern
California) at 94 percent, and Walter Reed Army Medical Center at 68 percent.
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In the Seattle Interagency ADR Consortium, a group of organizations that shares
ADR programs and resources, reported an 89 percent settlement rate between May
1993 and February 1997.%

Another strength of informal processes cited as a factor in this higher clear-
ance rate is that ADR techniques seck to move participants away from positions and

toward a recognition of interests.
A}

Simply stated, each disputant stakes out a position—such as a complaint of discrimi-
nation or a defense against a complaint—and hopes to win the case. But interest-based
dispute resolution, which is the basis for some ADR techniques, focuses on determin-
ing the disputants’ underlying interests and working to resolve their conflict at a more
basic level, perhaps even bringing about a change in the work environment in which
their conflicts developed ¥

There are ofien more than two sides to an administrative disagreement or policy
and exploration of the facets of a problem may be more relaxed and flexible in the
informal setting.

A related advantage may be described in terms of game theory.® The use of
informal processes allows those involved to more easily play a non-zero sum game.
This conceptual framework assumes that interactions among political, economic,
and social actors may be thought of as contests in which all the actors attempt to
pursuc their own best interests.” There are basically two kinds of games: zero sum
games and non—zero sum games. In the first, there is one winner and one loser.
The winnings of the winner equal the losses to the loser. In the non—zero sum game
there is no absolute winner or loser. For example, in the National Football League
championship, the champion is the winner of the Super Bowl. In the world Grand
Prix driving championship, one driver may win the money and prestige of a par-
ticular race, but another driver may accumulate points from several races to win the
overall championship. Both drivers win something. The informal process, since it is
not cast in rigid adversary terms, encourages non-zero sum games. In the real
world, such games are easier to play and the results are often more acceptable to
all concerned than the zero sum type.

Informal processes often make it possible to resolve problems without dis-

-rupting ongoing projects or lifestyles. While negotiations are under way, it is often

possible for those involved to continue in existing routines rather than face an
immediate shutdown of an industrial plant or an immediate loss of income from
benefits. The absence of the threat of traumatic disruption may allow for a less cri-
sis-ridden and more reasoned approach to problems.

Finally, informal processes permit administrative discretion. Agencies can be
more flexible in the informal environment than is possible once a formal procedure
has been instituted. There is more room for judgment and individual consideration
in the decision process.

Challenges and Disadvantages

Between the obvious advantages described above and the intense efforts of ADR
advocates to strongly encourage, and where possible mandate, informal processes,
the emerging picture is that the pluses are so obvious that only a crazy person would
opt for more formal alternatives, and certainly not litigation! Of course, whenever
something seems so obviously right, a wise public administrator would do well to
look more closely. After all, if it sounds too good to be true, as the saying goes, it




s that shares
: between May

s higher clear-
1 positions and

laint of discrimi-
ut interest-based
3es on determin-
onflict at a more
wnment in which

ment or policy
[ flexible in the

v.2 The use of
ero sum game.
cal, economic,
tors attempt to
INEs: Zero sum
and one loser.
zero sum game
‘cotball League
e world Grand
:stige of a par-
aces to win the
icess, since it is
es. In the real
» acceptable to

15 without dis-
way, it is often
r than face an
f income from
v for a less cri-

gencies can be
‘mal procedure
1 consideration

efforts of ADR
'mal processes,
7 person would
irse, whenever
wid do well to
saying goes, it

CHAPTER 8 / Informal Process: “The Lifeblood of the Administrative Process” 291

probably is. Or, more accurately, while it may be true that there are many advan-
tages to informal processes, it is important to pay attention to the challenges and
possible disadvantages that may be involved as well.

In an effort to ensure a more balanced picture, the discussion to follow will
deliberately emphasize these challenges, and the reader is cautioned to keep the
intentional emphasis in mind. Consider the problems that may be and often are pre-
sented by informal processes, the challenges of administering under ADR settle-
ments, and issues arising in negotiated enforcement.

The Downsides of Informal Processes One danger is that the ability of an
administrator to be particularly sensitive to one individual or group before the
agency implies the ability to discriminate against another.® The possibility of falling
victim to discrimination is somewhat higher in informal proceedings than in formal
proceedings because there is often little record of informal understandings or nego-
tiations, especially where the outcome is a decision by an agency not to take action
or nat to enforce, It was, after all, in part in an effort to prevent or check arbitrari-
ness that formal administrative procedures were initially instituted.

These risks grow in those settings where the use of informal techniques is not
voluntary but mandated. Thus, the GAO study found that it was common in the pri-
vate sector organizations studied to require employees to submit to binding arbi-
tration as a condition of employment. That aiso meant that their chances on an
appeal if they were dissatisfied were considerably reduced since any legal challenge
was limited to a review of the arbitration, a much narrower process than would oth-
erwise have been available in 2 normal lawsuit.® The same situation obtains in
some public sector employment sitwations.

Second, and related to differences between the parties before the agencies, is
the danger that the distinction between repeat players and single-shot players can
be extremely important in the informal process. This can be true in what are termed
ADR processes but can be even more of an issue in other types of informal
processes that lack the structure and guidelines of ADR tools. If an administrator’s
concern about a repeat player's power is strong enough, the vigor with which the
administrator pursues the wider public interest may be jeopardized.

Third, for reasons already established, the effects of sunk costs may subvert
the objectivity of the decisionmaker and foster a combative attitude to latecomers
to a particular policy discussion. The point is not that sunk costs always rule the
day, because there-are many examples to the contrary. However, the push is
strong to stay with explicit or even tacit negotiated understandings.

Fourth, related to the problem of sunk costs is the fact that, particularly in
informal processes, intraorganizational or interorganizational politics may play a dis-
proportionate role in the decision process. Bureaucratic politics and organization
theory and behavior vatriables are almost always important in decisionmaking, but
informal processes may permit these factors to play more of a role than they
should # And even if they do not really make a critical difference, it is common for
those affected by a decision to believe they did.

Fifth, access to the formal process may be deterred. Woll and others have
observed that parties with matters pending before agencies may not really be able
to move the dispute to a formal proceeding even if that option is technically avail-
able. Given the expense and the time required to pursue a formal remedy, there is
sometimes no practical aliernative to resolving a problem through the informal
channel. When that happens the spirit of free negotiation mutually conducted may
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give way to a more coercive atmosphere without the protections afforded in the for-
mal setting. And recall the previous discussion of mandatory arbitration found by
the GAO study. The mere availability of access to the formal process may serve as
an important check.

Sixth, the informal process provides no guarantee of openness. Closed or pri-
vate proceedings may allow for more candid discussions, but they do not permit
the check available in open proceedings where good records are kept and the
forum is available to outsiders. Suspicions that there were backroom games can be
exacerbated where negotiations are conducted in secret and where records are not
available, as is common in informal processes. Much of the discussion of ADR
processes focuses on employment disputes or individual discrimination claims,
which are often handled in protected settings, but informal processes are used
across the spectrum of administrative decisions where the interests at stake are not
those of a few parties but concern the broad public interest.

Seventh, many types of informal processes provide no guidance or protection
for the future for those who deal with an agency. The binding effect of advisory
opinions and agency guidelines is questionable at best. Although it is in everyone’s
long-term best interest to establish consistent patterns of behavior and policy, it is
not mandatory that an agency do so. Further, unlike formal proceedings, informal
processes often do not result in any kind of formal written decision that can be
referred to as precedent by others in the future. it is true that the binding effect of
precedent in administrative law is more limited than in some other areas of jurispru-
dence. Still, such opinions are available and can be studied with some likelihood
that an agency will honor its precedents. Such options are not available from many
informal decision processes. Even in the case of more structured ADR procedures,
while there may be a written decision, there is often no record in the common sense
of the term, and an agreement at the outset that a decision in the case will not mean
an admission of guilt or set a precedent for other cases.

The arguments in favor of confidentiality and against the development of com-
plete and open records often have to do with the effort to keep costs down,
processes less burdensome, and relationships among the parties relatively simple
and as congenial as possible. However, as ADR techniques have developed and as
the use of various informal techniques has been routinized, these assumptions
about costs and relationships have come to be open to some question. First, some
of these negotiated processes have themselves become relatively complex and quite
expensive. Many involve third parties as facilitators, mediators, or arbitrators.
Lawyers are more and more common in these settings. While negotiated processes
can apparently be quite efficient for certain kinds of relatively limited problems,
there really is very little systematic analysis in the public sector demonstrating how
much resource savings there is in the expanded use of informal processes.* The
cost calculation gets particularly murky if it turns out that agencies must address
many individual problem resolutions for the same type of issue and still end up hav-
ing to litigate for policy reasons. It was with just such problems in mind that the
Congress wamned in the Dispute Resolution Act that:

An agency shall consider not using a dispute resolution proceeding if—

(1) a definitive or authoritative resolution of the matter is required for preceden-
tial value, and such a proceeding is not likely to be accepted generally as an
authoritative precedent;

(2) the matter involves or may bear upon significant questions of Government
policy that require additional procedures before a final resclution may be
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made, and such a proceeding would not likely serve to develop a recom-
mended policy for the agency;

{3} maintaining established policies is of special importance, so that variations
among individual decisions are not increased and such a proceeding would
not likely reach consistent results among individual decision;

(4) the marter significantly affects persons or organizations who are not parties to
the proceeding;

(5) a full public record of the proceeding is important, and a dispute resolution
proceeding cannot provide such a record; and

(6) the agency must maintain continuing jurisdiction over the matter with author-
ity to alter the disposition of the matter in the light of changed circumstances,
and a dispute resolution proceeding would interfere with the agency’s fulfill-
ing that requirement.®

Similarly, it is not always true that the use of informal techniques prevents con-
flict-oriented behavior. The fact is that negotiated proceedings can range across the
spectrum from very cooperative processes aimed at so-called win/win solutions to
extremely adversarial interactions in which the parties want as much of a zero sum
win as they can get. Thus, the available evidence suggests that it is important in ADR
proceedings to seek to get a dispute into settlement negotiations early, before the
level of conflict rises too much and before the parties have hardened their positions,
making them less willing to shift from position bargaining to interest bargaining.

Further, even if it is possible to establish a cooperative working relationship
among some of the parties, the fact is that many of the disputes facing public man-
agers involve multiple parties and multidimensional collections of issues. Among
other things, that can mean that the problem is not resolved merely because a set of
parties came to an agreement with an agency. Consider the case of a discrimination
dispute in Memphis, Tennessee, that appeared to have been settled only to end up
in the United States Supreme Court. African-American firefighters in Memphis sued
the city, alleging discrimination in hiring and promotion practices. The parties set-
tled with no admission by the city of discrimination but several commitments with
respect to both hiring and promotion of minority firefighters. A year later the city
announced that budget deficits required a reduction in force. The district court con-
cluded that a last hired/first fired process would result in undermining the consent
decree and ordered modifications in the city’s layoff procedure to accommodate the
agreement. The Supreme Court overturned the lower courts and ruled in favor of the
firefighters’ union. Among other reasons, the Court found that the union had not
been a party to the earier suit or settlement.® The city had no authosity to bargain
away the rights or contract provisions of the union or its members.

Even assuming that it is possible to get to agreement among the key parties,
settlements can still require the participation of others who are not willing to coop-
erate. It may require judicial cooperation in the development of a consent agree-
ment. 'The courts may refuse that cooperation, as in the refusal of the Third Circuit
Court of Appeals to accept certification of a class for purposes of a settiement in the
landmark asbestos claims cases.”

Managing Under Informal Settlement As these last two examples suggest,
there are complexities associated with the effort both to get to informal settlements
and also to administer under those agreements. The tendency by ADR advocates
has been to focus on getting an agreement and too seldom to discuss what hap-
pens afterwards.® Consider just a few of the more common problems.
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It is sometimes not clear just who will be responsible for what aspects of
implementation and enforcement of decrees. Judges have often found that the attor-
neys who were so active in negotiating agreements vanished after the decree was
entered, leaving the judge and sometimes others involved wondering who is
responsible for what. And if that is a problem early in the implementation period
of an informal settlement, it can become much more complex as time passes.

For one thing, administrators now must be very alert when entering a new posi-
tion to determine whether the organization is operating under any informal agree-
ments, particularly judicially enforceable consent decrees. Consider the example of
Minnesota State Prison at Stillwater, A 1977 consent decree had included a wide range
of provisions covering, among other things, medical care issues.® In 1989 a case was
brought, claiming that the prison administration was seriously in violation of that
decree with the result that there were significant problems with tuberculosis among
the inmates that could and should have been prevented.® A prisoner who was seri-
ously ill with tuberculosis sought help but was not even tested for six months. In the
interim his cell-mates and others complained that this inmate was a danger to them.
The authorities moved the prisoner around from cell to cell and these other cell-mates
ultimately contracted the disease. When the case was litigated, it became clear that
prison employees were not even aware of the requirements of the consent decree,
including the prison officer legally charged with its administration. The prison admin-

- istrators thought that the prison physician was responsible for all medical care issues,

but the physician was only a part-time employee who regarded himself as responsi-
ble only for acute and emergency care. No one had generated standards for the
implementation of the decree, or at least no one was awate of any such policies. The
medical care had been provided under state contracts, but the administrators respon-~
sible for the prison’s operations were not aware of the contents of those coniracts.
The state official in charge of the state’s tuberculosis program maintained that she had
no responsibility for what happened at the prison. It should be clear that apart from
whatever other problems there were in the operation of the prison, some of them
steramed from (1) a failure to implement adequately a consent decree, (2) a failure
to ensure that responsible officials were educated as to the requirements of the
decree, and (3) a failure to manage its provisions.

But even if the on-scene managers undertake to learn about and fulfill agency
obligations under various kinds of settlements, there can be challenges. Specifically,
it is not at all uncommon for legislative or executive branch officials to refuse to
support consent decrees. Thus, a New York legislature once told the governor that
although the executive branch had negotiated a consent decree covering conditions
at a state facility for developmentally disabled children, that did not mean the leg-
islature was obligated to support it! In other jurisdictions, legislatures have refused
to support the results of arbitration on grounds that the constitutional power of
appropriations rests with the legislature and cannot be delegated away to an arbi-
trator. Chief executives have been known to be less than sympathetic to requests
from department heads for resources to implement settlements with which they dis-
agree and to which they had not personally been a party.

Sometimes the reluctance of these key political leaders can stem from political
pique, but they arise from other kinds of causes as well. Thus, it is 2 common belief
that third parties who aid settlements or render arbitration judgements begin from a
“split-the-difference” mentality for the simple reason that they are hired by the parties
and have an incentive, should they wish to be hired again, not to anger one side or the
other more than necessary. Another common [rustration is the belief that the parties to
settlements ofien use them to “game the system,” packing far more into a consent
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decree than they could ever get in appropriations bills and then insisting that the
whole thing was mandated by the judge and they were powerless to stop him or her.
Sometimes the situation is even more troublesome. This arises when there are
what amount to false negotiations. That can occur when, for example, the state
negotiates an agreement and promptly repudiates it after it is issued. This is pre-
cisely what happened in Alabama when the governor, who had authorized a set-
tlement, later disavowed the agreement, claimed that the attorneys representing the
state had no authority to agree to the provisions involved, and went back to court
seeking a stay of the decree pending an attempt to vacate it Then there is the
problem that there are almost always contingency clauses included in the agree-
ments that permit escape from its obligations under various circumstances. Consent
decrees are, after all, treated like contracts. One attorney interviewed for research
on a book on remedial decrees explained that he was perfectly happy to agree to
many things in a settlement so long as he was able to draft the escape clause.

Negotiated Enforcement One of the most important decisions that admin-
istrators make is whether, when, and under what conditions to take enforcement
action. That is true whether it is a matter of enforcing existing statutes and regula-
tions or the terms of a settlement agreement.

The Dispute Resolution Act and varicus executive orders encourage the use
of flexible enforcement that is tailored to particular circumstances. However, as
noted above, the discretion to be lenient and to tailor enforcement action to spe-
cial needs in one case is also the discretion not to be flexible elsewhere. That kind
of lack of consistency and uniformity can lead, and in many cases has led, to issues
of equality and equity. That was one of the strong historical arguments in favor of
standard-setting by rulemaking. And since enforcement discretion is presumptively
unreviewable ® the consequences of arbitrariness can be very important and diffi-
cult to detect. Beyond that, of course, an agreement as between an inspector and
a regulated firm may be mutually satisfactory but not at all in the public interest.

There is another dimension of enforcement, but of a different type. Rather
than an issue of negotiating about whether or how to enforce, this is an issue of
fack of enforcement of a negotiated agreement because of limiting terms in the
agreement itself. It has become increasingly common for the parties to a settlement
to include, in the agreement, commitments to keep the specific terms of the settle-
ment confidential as well as to agree not 1o reveal any evidence about the dispute
or the even to discuss the case at all. That has even become common in cases that
were settled during the course of litigation.” These types of secrecy commitments
can create very real difficulties for managers who must administer in the wake of
settlements. Consider the case of sexual harassment resolutions. It is common for
both the victim and the parnty accused to agree to enter into informal processes in
search of a settlement in order to avoid public disclosure of potentially embarrass-
ing information. It is common for settlement agreements in such circumstances to
include prohibitions against disclosure of any information about the matter and to
allow no formal statement of guilt or innocence. Tt is also common for the party
accused to request that the record be expunged at a certain point in the future or
upon completion of any actions required by the agreement to be completed, such
as counseling or a probationary period. Clearly, these kinds of restrictions inhibit
the ability of the administrator to communicate fully and effectively about an impor-
tant management concern. It may also make it difficuit to take formal action in the
future in the event that it becomes necessary. And, not incidentally, it can make it
appear as if the administrator is a party to some kind of cover-up.
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There is one other complex area that has become more significant in recent
years. It arises because of the expanding use of contractors not only to provide ser-
vices but actually to administer programs on behalf of governmental units at all lev-
els. One of the most common of these arrangements is where a not-for-profit
administers a state program operated under federal grant support. In that situation,
the program management contractor is frequently charged with purchasing goods
and services and then ensuring compliance with the contracts. In effect, the man-
agement contractor makes enforcement decisions about compliance with contract
terms and also about whether program participants will face some kind of adverse
action for failure to meet program guidelines, whether they are generated at the fed-
eral or state level. The more levels and parties that are involved, the more complex
and potentially problematic are the issues of enforcement under contract. This is an
area that has received very little public attention despite the fact that it is increas-
ingly pervasive.

This discussion of the challenges of using informal decision processes, inclhud-
ing what are termed alternative dispute resolution techniques, is not intended to
discourage their use. They are, as the Attorney General's Committee said, absolutely
essential to effective management. However, it would not do to approach these
tools as some of their advocates present them and to ignore the many imporant
administrative issues that arise in their use and in the implementation of the deci-
sions they produce. Clearly, the more these techniques are used by public man-
agers, the more sophisticated administrators must be in integrating the issues of
effectiveness, efficiency, equity, respensiveness, and responsibility.

SUMMARY

Clearly, then, despite the preoccupation of the administrative law literature with the
formal administrative process, most of the activity is informal rather than formal in
nature. Many factors encourage the use of the informal process. A number of these
factors, such as power law and sunk costs, also condition the operation of those
informal processes.

In this chapter we noted that while it is not possible to categorize all the var-
ious forms of informal processes, they can generally be thought of in terms of pre-
formal processes (which involve negotiation) filtering processes (which are used in
connection with formal proceedings to simplify and shorten the process), and opt-
ing-out mechanisms for resolving disputes short of the full mun of formal process.

There are several important advantages in using informal as against formal
administrative processes, but there are also a number of dangers or shortcomings
that can attend their use. The role of administrative discretion, which is so impor-
tant in informal processes, is both one of the major advantages and, because of the
danger of arbitrariness, one of the great disadvantages. It is to this double-edged
concept, administrative discretion, that we turn in Chapter 9.
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