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Human Rights and “Values in Asia”:
Reflections on East-West Dialogues

In THE EARLY 1990s the economic and so_cial ach1e'w"ements gi ;ﬁﬁ_—di-;l:n
ing East Asian states became oo conspicuous to |gnore:et8d or Asan
st::esmen such as Lee Kuan Yew and Dr. Ma}iath(lr trump ted thetr ¢ gn
GNPs on the world stage, arguing that the “Asian gmrac,; ;-e Jested on
distinctive “Asian values.” The point was 1o cast doubt on be normative
superiority of Western-style hurman r_;ghts an.d to qlllfef?:lns ¢ desirabls
o oeporing 1t mcdlei y EZS‘TC?;::&;T;;‘:;:: téis-poiitiscal organization,
i i 7 an :

:;:éi \t;llf;rsg:ul;dnéc;:il;:rsu ZS£ Western-style human rights seek ro impose
ir i n the rest of the world? .
th?;ixzdziiisag values debate, unfortunately, genera}:ed r:nfej;:g;:fiz ixik:-
In retrospect, the substantive proble:p seems obwogs. the o
ther about Asia nor about values. Asiaisa h}zge anI exc:pk oaly diverse

landmass, encompassing much of the world’s popularion.

indui ism, Confucianism, Tao- .
ber of religions, such as Islam, Hinduism, Buddhism, .

ism, Christianity, and Judaism, as wel_i as a my‘rlgd ;fsricsei, \:;hil:jés:;i
customs, and languages. The assumption that A%l;l a o e o,
essence fundamentally diffelrent frl;:)m ;?ga:eczif t}ﬁz A;;tn li’alues y the leash
dubious. In fact, as Tatsuo noue has 3 sia hesis icon-
i { ilectual imperialism, that is, O
i:zciilii;s”‘tfelii:rg??;jc;otg?\f;;l };Z:Ii{r?gleciiticizedpby official Asian critics of
£
ights.! . -
huTml?eri;Zl;; no distinctly Asian values, and any;hmg th?:hffii rb{y@ ‘:’[Zi
name of “Asian values™ tends to refer to vaiues_t at are zsm) ‘ marrower
{distinctive only to some societies, or parts of soczea;es;;.l ;:; } sial of broades
{the values characterize SOCiCL’iES.bOth in and out ¢ sia) than the stated
terms of reference. More surprisingly, perhaps, m'o(s:s: ims made o0 be
haif of Asian values were not even about valuesi). ( oonfs;smn s
typically put forward by politicians under 1the £u ﬁcfree P
litical rights conflict with economic development;

i ism,” i jan Chal-
i ’ ian Orientalism,” in The East Asian Cl
e Righen Democrag E;?’“d er\rsclx:::l D;niei A. Bell {(New York: Cambridge
lennge for Human Rights, ed. Joanne R. Bau

University Press, 1999},
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racial and religions conflict; Confucian values promote economic devel-
opment. Whatever the merits of these claims, they are ultimately empiri-
cal claims that must be answered by social scientists, not by moral
philosophers. The only way to evaluzre these claims is by means of hjs-
torical and sociological analysis,

Of course, political actors rend to be motivared by considerations
other than clear thinking, and ir may not be fair to blame elderly Asian
politicians for the obfuscating discourse on Asjan values.” The incerest-
ing parz, however, is that the debare asrracred so much global arren-
tion, suggesting the presence of something besides obfuscation and selt-
promotion. Several East and Southeast Asian socieries did modernize
quickly, while seeming to build upon traditional values somewhar ar
odds with Weszern liberal approaches to human rights. Fortunately, the
less publicized but more auanced views of critica] inreilectuals in East

Asia help to make sense of the key issues underlying the debate, Over

the last decade, I have been fortunate to participate in several East-Wesr
dialogues on the subject of human rights, and this chapter constitures
my reflections on these dialogues.* My aim is o get beyond the rheroric
that has dogged the human rights debate and identify relatively persua-

sive East Asian criticisms of traditional Western approaches to human
rights.

* Lee Kuan Yew, to be fair, has backed away from the term “Asian values,” arguing thar
he was referring only to values shared by East Asian countries with a Confucian heritage.
*In the mid-1990s the Carnegie Counci! on Erhics and International Affairs convened
several workshops involving dialogues berween East Asian and Western intellectuals on the
subject of humnan rights in East Asian societies. The project was planned and administered
by Joanne R, Bauer, director of studies ar the Carnegie Couneil. Workshops were held in
Hakene {Japan), Bangkok (Thailand), and Seoul {Korea}, with a fnal WIZpup session at
the Harvard Law School. My reflections on the Hakone workshop appeared as the arricle
“The East Asian Challenge to Human Rights,” Hummns Rights Quuarteriy, vol. 18, no. 3.
{August 1996), and my reflections on the Bangkok workshop appeared as the article “Mi-
nority Rights: On the Importance of Local Knowledge,™ Dissenr {Summer 1996). I have
also coedited {with Joanne R. Bauer) a book that is the product of this multivear project,
The East Asign Challenge for Human Rights. Chaprer 1 of my book Easr Meets West: Hu-
man Rights and Demacracy in East Asia (Princeton: Princeton University Press, 2000 aiso
draws on the findings of this proiect. Over the past several years, [ have also participated in
a multivear, cross-cultural dialogue on Confucianism convened by Hahm Chaibong then of
Yonsei University and UNESCO that has dealt with the topic of human rights {among
other topics). I have coedited rwo books that resulted from this project, Confucianism for
the Modern World, co-edited with Hahm Chaiborg (New York: Cambridge University
Press, 2003), and The Polities of Affective Relations: East Asia and Bevond, co-edited with -
HMahem Chaihark {Lanham, MD: Lexington Books, 2004). This chapter draws on all these
sources and some unpublished arguments made by Ezst Asian participants at thesc work-
shops. My own qualifications and elaborations of these arguments are largely confined o
the footnotes and the concluding section, I have alsa updared the arguments and examples
by drawing on other sources,

.
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54 HUMAN RIGHTS

One can distinguish berween four sorts of arguments put forward by
East Asian critics of Western approaches to human rights (I do not mean
to imply that these arguments are distinctly or uniquely Asian). First, the
argument often asserted by East Asian governments that a right must be
temporarily curtailed in order to deal with an unfortunate set of particu-
lar social and political circumstances. Once the perceived crisis is over,
according to this view, then the rights denial is no longer justified. This
viewpoint is not in the first instance a “cultural clash” over human rights,
as both the government in question and the human rights activist share a
common set of moral and political aspirations as an end goal. However,
cultural facrors can affect the prioritizing of rights, which matters when
rights conflict and it must be decided which one to sacrifice.

The other challenges to Western liberal conceptions of human rights
are more directly disputes over cultural values. Supporters of universal
human rights tried to discredit the Asian values discourse by pointing to
the diversity of values within the Asian region, but such arguments also
undermined their own position. As Randall Peerenboom argues, “if such
diversity precludes the common values within the Asian region, then it
also precludes a fortiori the possibility of universal values.™ Hence, I
will use the term “values in Asia,” which is sensitive to the pluralism of

values within Asia vet retains the implication that such values can pose
challenges to Western liberal approaches to human rights.

The second chalienge is an argument over the justification of rights. As
against the claim that the Western liberal tradition is the only possible
moral foundation for human rights, many East Asian human rights ac-
tivists argue thar their own cultural traditions can provide the resources
for local justifications of ideas and practices normally realized through a
human rights regime in Western countries. This argument is not merely
theoretical, it also has strategic importance for advocates of human rights
reforms in East Asia.

The third challenge is an argument for moral pluralism. Thar 1s, cual-
tural particularities in Eas: Asia may justify a different moral standpoint
vis-a-vis the human rights regime typically endorsed by Western govern-
ments, scholars, and human rights activists. To repeat, the East Asian re-
gion Is a complex mix of societies, cultural traditions, and political view-
points. It is also true that values change significantly over time in
response to various internal and external pressures, and this is evident in
the region. However, some values in Asia may be more persistent than
others and may diverge from some human rights ideas and practices typ-

ically endorsed in Western countries. If these values are widely shared by

¢ Randall Peerenboom, “Show Me the Money—the Dominance of Wealth in Determining
Rights Performance in Asia,” Duke International Law Journal, vel. 15, no. 1 (2003), 131,
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both defe;xde;s and crities of the political srarys guo, there is :
presamption in favor of respect for those values, ’ © 7 sone
| The fo_uzrh challenge is the argument that the current “international”
1_uman_r1gh:s regime tieeds to be modified to incorporate East A 3
viewpeints. East Asian critics have argued that the current righrs :_Hn
has been forged lazgely on the basis of Western liberal-democritic ;f;;;ne
atnd th_at the people of East Asia can contribute positively to the evol .
nonhor a truly international human rights discourse in which rhee; zaud-
;13; aire;(c)’iore' pl?yed a substantial part, Th_e point here is nor ro displace
hun Hghts in favor of some other ser of principles,’ but rather to al-
ow for th.e possibility of learning from values in Asia so that the h
rights regime reflects the outcome of an international dialogue b tljl’nan
Peop_les of different cultures. The section ends with my own d eb“ .
garding the teasibility of such a project, P e e

TRADE-OFFS AND PRIORITIES
Rights versus Development: A Zero-Sum Game?

P_x common East Asian argument is thar Western-style civil and polit; i
}\z/lﬁ;ert:?s need to be sacrificed in order to meet more basic materisﬁ neeﬁi
éoslslttrimossiyf,di‘ee Kuan Y_ew argues that p'oh't%cal leaders in developing
pan s shou be_ committed to the eradication of poverty above ”ﬂci
else: “As prime minister of Singapore, my first task was to lift my co n-
try out of .the degradarion thar poverty, ignorance and disease hund
wrought. Since it was dire poverty that made for such a low pri 3
given to human fife, all other things became secondary,™ If factiolill:lonq
position threatens 0 slow down the government’s efforrs to romz}:t;
economic development or to plunge the country into civil strifepthen in
Leeiwew tou.gh measures can and should be raken ro ensure : olitical
stability, §uch is the message Lee delivers to receptive audiences pC! i
Japan, Vietnam, and rhe Philippines.” R
Nobel Ifr:.ze—wmmng economist Amartya Sen, however, casts doubt
on the validity of this proposition.’ He argues thar there is’litﬂe empiri-

5 Sep £ i . . .
ot :\nthiolny I Langlois, T!‘}e Politics of Justice and Human Rights: Southeast Asia
i n;ersa(} rsthbeory {Cambridge: Cambridge University Press, 2001)
Nathan Gardels, “Interview with Lee K ew,” y .
h ¢ Kuan Yew,” N 2
20 1 (Wi oo New Perspectives aearterly, vol, 9,
"The i ; ; ieation i
e Conf:dga that the gdo;lemment’s firse obligation is 1o secure the means of subsistence
“eian roos and has been influential througt i ieri
has ; hout E; J 3
Fucan hertmgon o hemter s, fad East Asian societics with ¢ Con-
el " e )
) rlc_rﬂe:ss otherwise specified, the.examples from this scction were provided by East Asian
partcipants at the workshop held in Hakone, Japan, in June 1995 (see note 3) )
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56 HUMAN RIGHTS

iti i i tComes.

cal evidence thar civil and polirical rights lead to d1sastr0{1;lse 211.; comes.

i isti i ort

i - tatistical studies do not supp claim
Systematic cross-national s con ! pihat
i een authoritarl
i a causal connection betw

there is & correfation or on ' : s
and economic success, Civil and political rights in fact help to s?cfergn o
economic security in the sense that such rights draw attention

i i it se:
social disasters and induce an appropriate political respon

: hefhe[ 3I3d ;10 W 4 government [espouds w© ueEdS a"‘ld suffe; 1ngs may w EH
d&])e!l(i on RoOw I nch pressure 18 {)lli on it, and the exercise of mhucal
>
1) )
] 4%
f]ghfs (SLT.Ch as voting, Criticizing, protesiis a ld SO ON)CaAnI 1ake a ]ﬁ’ai (h -
ar example one of the femafkaijle faCtS a
fcl'encc. E » bou{ taiillnez [h¢} {he
WOr id 15 that no Substannal famme has €VEr C)CCL'IIICd 11 any CoOuntry w th a
democrat;c fOIHl OE goyvernment and a telac;tei} free press.,

. . ohts
Similar to Lee Kuan Yew, the Burmese military ;unﬁ l’a'“gue‘sdt}tlstui%tr
iled i i itical stabiliry sai -
to provide the politica )
must be curtailed in order : inder
pir economic progress. At ieast some {reedoms, however, n;ec}l{ ict)a o
stored to allow for economic growth. In thf_: wards of “Y?zg oovcn;mem
UN Special Rapporteur on Human Rights in Burma: “If ¢ ekg vernment
allows economists to freely engage in re.seag:h qn:ll (t)cf) t;]:czumw 2y
i i ove the economic situatio _ : ¥, and
recommendations to impr : e sins 1 ountry, and
traveling wi g
i d to do business freely by . )
if the pecple are allowe busi | out gov-
ernmeit restrictions and collecting information and conducnnguldg e
tions as they like, there is a grear chance that the country would g
idly, 710 -
ra%beycurrent status of Burma and North Korea—desperately po&;; Eota’s
tries governed by the region’s most repressive rulers—supporrs
r v

doubts.

The Need for Specificity

ivi iti i sacrificed
While the general claim that civil and political ngh*.:csi rr;ui:) Izgc acrificed
i ic development may not stand u al s
in the name of economic social scien-
tific scrutiny, East Asian governments also present narrofwe :1 sibca-

LY : A ; i

tions for curbing particular rights in particular contexzs E;thpken war
economic or political purposes. These actions are §al11d to eo ; o a2
short-tezm measure 1o secure 2 more important right or m

i i " in The East Asian Chal-
u i d Economic Achievements,” in .
5 tya Sen, “Human Rights an ; o e
Ieazﬂj;?;:rHuman Rights, ed. Joarme R. Bauer and Danﬁi}i}i}fjilzg\\:ez:r  cambricee
c gvere m , s
iversi 1999), 92. If the problem is s . » however, ccord is
Umemlzrl’r:isnsée Den_)g!‘s reforms, autecrauc China has a berter record in this resp
not so clear:
i i ice,” paper pre-
der:—;c“;roaztclchZkota “Economic Development and Human Rights Practice,” paper p
scnted at the Hakone workshop {on file with anthor), 3.

& of each country, ™1 Sych claims are put forward by
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same right in the long term. Xin Chunying,
man Rights Center of the Chinese Academy
that East Asian governments emphasize
rights protection and the priority determined by the s

but often attract significant local supporr.
Consider the following examples of situation-
the femporary curtailment of particular rights.!2

1. Kevin Tan, then professor of constitutional {aw ar the National Unj-
versity of Singapore, noted thar Singapore in the 19605 was plagued by
“the threar of a communist takeover, and communal and erhnic divisions,
which pirted Singapore’s majority Chinese populati
Malays.”" Tan noted thar Singapore made use of SMErgency powers (origj-
nally established by British colonial rulers) to counter these threats when i
was expelled from Malaysia in 1965. The Singapore government argued
that without rhege powers, including the authority to derain without trial
bersons suspected of being subversives, it may not have been able to pre-
vene the country from plunging into civil srife

2. The Malaysian goverament sometime
tions of access to forests and waters,
cultural contexr, The Malaysian gov
natural resources is necessary for eco

3. When Korean President Park iss
capital cutflow that was hemoerhagi

4. Post-World War IT land refor
would have been much more diffeu

s deprives indigenoys popula-
thus restricting their right te a secure
ernment asserts that conerol of such
nomic development in thar country.
ued a threar to execnte blackmailers, a
ng the country’s economy ceased,

m in Japan, South Korea, and Taiwan
It to accomplish withour a U.S. occupy-
ing force. If inszead there had been a democratic context in each country,
the political pracess may have been captured by landed interests thar would
have posed serious obstacles to land reform,

1 Xin Chunying, “East Asian Views of Human Rights,”
workshop (on file with author), 9.

't East Asian participants ar the Hakarie workshop
essarily endorse them. They were raised as exam
butted without the acquisition of Joca] knowledge,

* Kevin Tan, “Feonomice Development, Legal Reform, a
wan,” in The East Asign Challenge for Human Rights, ed.
Bell (New York- Cambridge University Press, 1999}, 266.

" Needless to say, it is difficult to prove thar such powers were ACCessary 1o prevent civil
strife because Jthe zlternative scenario s counterfactual. Expericnce from other conrexts,
however, does suggest that civil liberties can contribure to communal swife if lefr unchecked:

the freedom of the press in Rwanda, for example, allowed Hutu demagogues 1o whip up
hatred against the Tusi minority and th

us provided ideological justification for the 1994
genocide. See¢ Chua, World osr Fire, 165-70.

" paper presented at the Hakone

gave these examples buz did noe nec-
ples of justifications thar cannot be re-

nd Rights in Singapore and Tai-
Joanne R, Bauer and Daniel A,

a lawver working ar the Hu-
of the Socia! Sclences, notes
“the particularity of human
pecific conditions
government officials

specific justifications for
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58 HUMAN RIGHTS

3. The constitutional right ro own property and to receive fair compensa-
tion for state acquisition of such property was fieliberfitei}' le# out o.f Singa-
pore’s postindependence constitution because it conﬂ;‘cted with the imperal;
tives of economic development. According to Kevin Tan, the' overz
narional interest, which required that vast tracts of land be reclaimed and
developed for industrial use, was given priority in the passage of the Land
Acquisition Act. Two key objectives were secured through the 'powiavcr; :fzc-
corded under this act, since it allowed the government to acquire land for
both industrial development and public housing.” ¥ 1

6. The existence of underpaid labor, denied the right ro prosest, ¢ has »at-
tracted much international investment in China’s coasta'l regions, le?dmg
to high growth rates and increasing opportunities for en.nChmem'fdi 1r1‘ten::x-E
national enterprises along the coast beéome increasingly capital -l alr::!h
technology-intensive, foreign firms requiring cheaper.labor move 1;11 and.
There is an argument that the whole process has a spillover effect that, in
the end, may benefit much of the country. ‘ . ‘

7. Although meaningfui political participatxon.for people \erltil hearing
disabilities requires stare subsidies for the use of sgr}-lang.uage mt?r;-:r:]atcrs
in public forums when political leaders addres—s citizens in an cfhl:;a ;?;
pacity, and the use of interpreters for the hearing disabled to make EEE
own views known to political officials, as wel! as the use of subtitles when
polirical candidates speak on television, poor countries suc}x as Fhma,

Vietnam, and the Philippines simply cannot afford to provide such ser-

viges.)”

Whatever one thinks about these justifications for rights violauonsg 1;
is important to note that they are not offered as igelneral.l ar%un:;rjlése nge
repression and hence cannot be refuted by social scienti fc idence
based on generalizations. What ma!(es these arguments for 1 2
rights violations plausible is thag they 1nf:lude a descn?uin of a prc:ssl;l 1%
social problem (communal strife, capital outflow, lack of econo

¥ Tan, “Economic Development,” 268, o )
I W‘hi,ig the central government does oppose, at feast rhé:tonca_ll), th.lS. kmj of mallt.re_?:
ment of labog, Dorothy Solinger points cut that its own economic pol;cxc‘s:l( eccntr; izi Jg
| i i local industry to be col-
i loczl governments and allowing tax receipts on dust
i i icit rights abusing investors. As
y g local leaders to solicit rights abusing
lected and kepr locally} have disposed ; _ : estors. As
i * i lex—it's not just a question of ‘1
Selinger observes, “the problem is pretey comp c he stace
i i i helons of the state may have separar _
d its approach to rights . . . the various ec n: "¢ Sel [
::d zcliffeisnt reasons for their stances on rights.” Letter from Dorothy Solinger to Danie
3 5 i hor). ,
1 (23 September 1993) (on file with aut ‘ ' ‘ o
e ‘7(T;e eiampie of human rights violations against peop}ie vaxth h;anfn%‘ad;s:;ij;;;tl:sdvﬁz
i ihi ‘onaty: i blie ferum on “The Growth of East Asi
rovided by Akihiko Yonaivama in a pu : m ¢ - Growt : t
Empac: ont Human Rights,” held at the United Nations University in Tokyo, June 1993,

following the Hakore workshop.
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resources) and an account of why a rights violarion (the right to derain
without trial, a threat to execyte blackmailers, not providing inter-
preters for the hearing impaired) is the orly effective way of dealing
with that parricular problem.’s To counter such arguments with the claim
that most countries do not have to face similar problems or thar not ali

rights need to be curtailed for purposes of economic development seems
beside the point.

Nor is it appropriate 10 respond to this “Asian” challenge with rhe
claim thar human rights are universal and hence cannot be restricted un-
der any circumstances. The so-called Asian side of the debate often con-
cedes that human rights are universal and thar ideally governments
ought to try to secure as many rights as possible.!® The point being made
here, however, is that certain rights may conflict, and that consequently
governments may have to either sacrifice some rights in order to safe-
guard more important ones or sacrifice a certain right in the shorr term
in order to secure more of thar same right in the long term. Pu: differ-
ently, the reai East Asian challenge is often not so much 1 dispute about
the ideal of promoting human rights or different culrural “essences™ as a
plea for recognirion of the (alleged) face that cerrain East Asian govern-
ments often find themselves in the unenviable position of having to cur-

" It is worth noting thae arricle 4 of the Unjted Nations International Covenant on Civil
and Political Righes (1966 explicitly allows for short-term curbs on rights if these are nee-
essary to deal with particular social criges:

In time of public emergency which threatens the life of the narion and the existence
of which is officially prociaimed, the Srates Parties to the present Covenant may take
measures derogating from their obligations under the present Covenant 1o che extent
strictly required by the exigencies of the situation, provided thac such measures are
not inconsistent with their other obligations under internarional law and do ner in-
volve discrimination solely on the ground of race, coloy, sex, language, religion or so-
cial origin.

' For example, article § of the Bangkok Declaration adopred by several Asian srares in
April 1993 states thar “while human rights are universal in natwre, they must be consid-
‘ered in the context of 2 dynamic and evolving process of internazional norm-sering, [and]
bearing in mind the significance of national and regional particuiarities and various histor-
ical, cultural and religious backgrounds.™ Michael W. Dowdle argues that this formulaticn
is whelly consisteny with the conception of rights as principles (rather than hard com-
mands} defended by John Rawls and Ronald Dworkin in the context of Anglo-American
jurisprudence. Dowdle, “How 4 Liberal Jurist Defends the Bangkok Declaration,” iy Ne-
gotiating Culture ard Human Rights,” ed, Lynda §. Bell, Andrew I Nathan, and lan Peleg
{New York: Columbia University Press, 2001}, 125-52. The challenge to the universaliza-
tion of human rights is more explicit in the case of Islam, however: the Cairo Islamic con-
ference in August 1993 comerasted Islamic valves with the UN Declaration. Jose Rubio-
Carracedo, “Globalization and Differentiality in Human Righis,™ in Beyond Nationalism:
Sovereignty and Citizenship, ed, Fred Dallmayr and Jose M. Rosales (Lanhany, MD: Lex-
ingron Books, 2001), 277,
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69 HUMAN RIGHTS

ic i 20 -
tail certain rights in order to secure other more basic rights.®® To para
phrase Isaiah Berlin, not all good rights go together, contrary to the _o;i)lr;-
mistic and well-meaning pronouncements of some Western human rights

activists. _ ‘ .
When countering plausible government justiﬁca\.uons for rights vm_ia-
tions of this sort, one can question either the premise ‘th_at the East Asian
country under question is facing a pazticula_r ._soc1gl crisis {for ex.amplie, g
high risk of intercommunal warfare) requising immediate political ac-
tion or the idea that curbing a particular right is the best means of over-
coming that crisis.?! Whatever the tactic, the social critic must b.e armed
with detailed and historically informed knowledge ‘of the society thar
finds irself in a specific, historically contingent condition.2? '
Even if it turns out that (1} the social crisis is real an&_ (2). curbmg
rights is the most effective way of overcoming it, sucé local justifications
for the denial of rights are, as Jack Dennelly put it, “at best a short-run
excuse.”? Once the economic or political troubles are more or legs suc-
cessfully overcome, then, according to the government’s own logic, the

¥ The ULS, government’s reacrior to the September 11, 2001, terrori:sr Etta;ks shc[))\;vs
that such arguments are not distinctly Asian. As Randy Ifeercnboo;n puts it, W en srr;l e,
Euro-America can afford to preach to developing countries struggling with terronhsts al (?u(;
the value of civil and palitical rights and the importance of the rulf_t of law. _Bur when t:xlx,c‘
with threats, much cherished rights go out the window. iIf there is a_nyrhmg universa b?
would seem to be disregard for rights whenever there are reat or perce‘zved threar§ to ;t:l ‘1” -
ity or order” (Peerenboom, “Human Rights and Rule of Law: WhaE s the Relatlonsb 1p.—“,
Gaorgetcwn Journal of International Law, vol. 36, no. 3 (2.005 b .9.35. The Septemh er
terrorist attacks have also led to rethinking in some human rights _c1.rdcs regarding ¢ 't.eﬂgos-
sibility that social crises may justify the remporary cunazlmemi‘ot Ilg%’ltS: see, 2.4, w;l{'lim
E Schulz {executive director of Amnesty Inter;zational U'.S'A'); Securit_v ]s'a Hun{zan ’;ig :-,
Too: Have Rights Advocates Failed e Face Up to Terrorism?”, The New York Times Mag
i il 2004, 20. _
adze;}lf%::upr:c, houoman cights groups and NGOs are likely 1w look harder for feambi;alte{-
natives to rights viclations than government officials, but if they look and find nothing, it
i ve on to something else. o
mal}; E’E'ZZIT;::J Tr?tice:,c:n other words% must first concede the possibility of s;tualrloz:ai con-
straints on the part of the power holder and then procef:d to show (o:‘; Ehe-basl.s of :és?,;
textual argument]} that those constraints do not apply in that particuiar situation. Soc i
critics in East Asia may be better culturally prcpar.ed to engage ia ‘Ehis sort of ConEexu !
criticism. In experimental settings, according to Richard N;sbet}, Amgncaflhs in ga;g:r:-
failed 1o recognize the role of situational constraints on a speaker’s behavior whereas o
ans were able to.” Nisbett, The Geography of Thought, 190. For wharever concatenation
of historical reasons, there may be perceprual and cognitive‘processes th:.a: rr;’a ke .A?erzca?s
typically think in “black and white™ terms (perhapsv helpmg to explain the rez 1[;1cssthc;
condemn foreign® practices withour any understanding of different cuit;:res as well as
popularity of such 1.5, presidents as Ronaid.Reagan and George W. ?:JS N  Oniversal
 Jack Donnelly, “Human Righrs and Asian Values: A Defense of “Western” Uni ersa
ism,” in The East Asian Challenge for Human Rights, ed. Joanne R. Bauer and Daniel A.
Bell (New York: Cambridge University Press, 1999), 72.
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denial of rights is no longer justified.?* This leads us once agsin o the
point that the Asian values debare js something of 2 misnomer, Some 2ov-
etnment arguments for curtailing righs turn mainly on the validity of
empirical facts, not on culture. These arguments are sometimes used o
call for currailing righss in such a way that the traditional cultural valyes
are actually violared. As Amartya Sen observed, the Chinese government
Justifies its one-child poiicy by claiming {erroneously, in Sen’s view) that
it is necessary to deal with the population crisis. In fact, the resulting
policy violates, not honors, a deeply held culrural preference for siring
male children.?s
Nonetheless, the argument is not purely a matter of how best to stamp
out undesirable culturai valyes, Traditional values can be widely adhered
to and considered defensible by members of a particular communizy, and
this can affect the prioritizing of rights. Different societies may rank
rights differently, and if they face a similar ser of disagreeable circum-
stances they may come to a different conclusion about the right thar
aeeds to be currailed. For example, U.S. citizens may be more willing to
sacrifice a social or economic right in cases of conflict with a civil and
political right: if neither the constitution nor a majority of democratically
elected representarives Support universal access to health care, then the
right to heaith care regardless of income can be curtailed. Ia conrrast,
the Chinese may be more willing to sacrifice a civil or politica! liberry in
cases of conflict with a social or economic right: there may be wide sup-
port for restrictions on the right to form free labor associations if they
are necessary to provide conditions for economic development.s Differ-
ent priorities assigned to rights can also marter when it comes to decid-
ing how to spend scarce rescurces. For example, East Asian societies
with a Confucian heritage will place great emphasis upon the valge of
education, which may help to explain the large amount of spending on

** Note, however, that the “shoge term” can last a long time, particularly if the social cri-
sis is replaced by another that similarly justifies the rights curtailment, (For example, in the
late 19905, pressure was building on Singapore and Malaysia to repeal internal security
acts that allowed indefinite derention withour trial because the initial justification, viz.. fear
of communise takeover, was no longer plausible, bur the September 11 rterrorist arracks,
along with the concomitant fear of terrorise attacks by Islamic “fundamentalists™ in Souch-
east Asia, put an end to rhat debate.) Moreover, if the main reason for righrs curtailment is
insufficient economic resources {e.g., few countries can afford 1o subsidize sign-language
interpreters in alf political forums so that people with hearing disabilicies ace guaranteed
equal rights to meaningful political participation), then the “shoct-term™ restriction on
rights will not “wither away™ in the foresesable furure.

* $en, comment at Hakone workshop,

* To repeat, I do not mean to imply that such belicfs justifying constraints on civil and
political rights are necessarily distinctive to the East Asian region. What I do mean o argue
is that thev will seem more plausible to 2 wider array of constituents compared to people in
Western liberal democratic countries,
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education compared to other socieries with similar levels of econem};z
development.’” Note, however, that these choices are not meant ;t'o' 1
celebrated; they reflect the difficult circumstances that may bind pofitica
k4 iy
actors in the short to medium term. B ) e the
In short, these arguments for curtailing r}ghts do not undermmte ;Or
quest for a rruly universal human rights regime: Cglrurai argurirllen s o
the systematic denial of basic civil and political rngxltg, as well a? ec
nomic, social, and cultural rights, cannot withstand critical scrum;y, e_‘.rbeln
aﬂowi;lg tor justifiable moral and political dlfferefzcels am_:l }ior PAQ;U[S;,; Ste
ituation- i tailment of particular rights. bes,
accounts of situation-specific curtailm articular ¢ .
different cultural values can justify different priorities given t; r‘lghts in
cases of conflict, but both “sides” can agree thar such hard choices are
ary. _
unfortunate and hopefully tempor ) . ]
The other chailenges to Western ideas of human r;ghts are rlr;orteuf;s
tellec
| values. Several East Asian in
rectly arguments over culrura _ _ 1 incellectuals
s s -style human rights discourse and in
have argued that Western-style : oc anc | ents
& ted “values in Asia. e prop
have not yet adequately incorpora ‘ _ > prc
remedies draw on the positive—potential and realized—contributions of

East Asian cultaral traditions.

ASIAN JUSTIFICATIONS FOR HumaN RIGHTS
1 1aY733
Human Rights: Is Liberalism the Only Moral Foundation:

According to the prominent human rights theorist Jack Do}?nc?llz; rt;ii
idea that all human beings, simply becapse they are humax(li,' 'ayeﬁ crian
inalienable political rights” was essam(::llally &c?,vr;affnt; ot}rg:jc:ﬁiao e
political thought as weE.l as to premodern We e e
The theery of human rights was first Eui}y develope o e’
'se on Government. These ideas spread broadly in respo
fg Ct{i)zchigﬁz:reazs to human dignéty_ posed by modern centEahzccé states
and socially disruptive free markets in seve_nteen.th—cent'ury qupt A i
The clzim that the concept of human r‘lghts is fOIElgI}l RL a; sian
political traditions may be out of date: China, for example, has bee

. ‘ . i hina
+ China is an exception within the East Asian region. As the official neysspzli;:gr\vi ;’: "
Daily notes, “in the 1990s, China spenz just 2 percent of its GI_)P on educ:;t:on,a \E:emge gl
; i 3 003, developed Western nations invested an
more than 2.4 percent in 2003. In 2003, pedt ¥ prested an averags € 0
i i cati d even in third world countries the I .
7 percent of theiz GDP in education, an A ‘ » e e srage was 41
- i Vital,” China Daify, 7 August 2 i
ent.” “Experts Say Education Input . Chi iy " " ?
szlc\ com cm’Egglishjdcd2005~07;'08.'content_43839/.htm, visited 7 January _006_)m-:za(§:_11}n
s i i ition, it i d that this percentage can i 3
i er its Confucian traditien, it is hope 1 y >
:(::L::Z:: Ss:;jcir:ﬁc::;tics <an appeal to the Confucian tradition to argue for an increase.
g Do-rmel}v, “Human Righrs and Asian Values,” 62.
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site of a rich discourse on rights for the lagr century or so, every since the
term “rights” began ro be translated into the Chinese term guanii
Moreover, severa] East Asian intelfecruals argued that values similar 1o

some “premodern” non-Western traditions. For example, the distin-
guished Islamic scholar Nurcholish Madjid notes thar “Islam too recog-
nizes the right to found a family, the right o privacy, the right to freedom
of movement and tesidence, the right to use one’s own language, the right
fo practice one’s own culture and the righr o freedom of religion.”’ The
University of Hong Kong polirical philosopher Joseph Chan argues thar
values similar to aspects of Western conceptions of human rights can also
be found in the Confucian rradition, ! The notion of ren {variously trans-
lated as benevolence, humanizy, or love), for example, expresses the valye
of impartial concern to relieve human suffering. In Mencius’s famous ex-

would be moved hy compassion 1o save the child, not because he or she

3

had perscnal acquaintance with the child’s parents, nor because he or she
wanted to win the praise of fellow villagers or friends, but simply because
of his or her concern for the suffering of 2 human person. Such concern
shows that Confucianism allows for duties or rights that belong to hu-
man persons simpliciter, independent of their roles

In addition, the funcrional equivalents of some human rights practices
can be found in Asiap tradittons, For example, the ideg of curbing the
ruler’s exercise of arbitrary state power figured prominently in Confis-

*> See Stephen C. Argle, Humran Rights and Chinese Thought: A Cross-Cultural Tnusiry
{(New York: Cambridge Unjversity Press, 2002}, and Marina Svensson, Debating Human
Rights in China: A Conceprual and Political History (Lanham, MD: Rowman and Lirtle-
field, 2002). Angle and Svensson have coedited and translared The Chinese Human Rights
Reader {Armonk, NY: M. E. Sharpe, 2002), which rcludes many of the key Chinese-
language decuments and ossays on human righes,

3 Nurcholish Madjid, “Islam, Modernizaticn and Humag Righes; A Preliminary Exam-
ination of the lndonesian Case,” paper presepted ar the Hakone workshop fon file with ;-
thor} (quoting Chandra Muzaffar), 7. Since the downfall of Suharte, Nurcholish Madjid
has plaved an important role in aiding the transition 1o demacratic rule, and his views have
been respected partly, if nor mainly, because he appeals 1o Islamic foundations and is per-
sonally respected for his religious piery.,

*In the same vein, Stephen Angle argues thae the Chinese rights discourse owes much
to neo-Confucian theories about legitimate desires that date back 1o the sixteenth century.
Angle’s main argument is not that there is 2p eXact convergence between Westorn and Chi-
nese views on human rights, but rather that the Chinese background has shaped a distine-
tvely Chinese discourss abourt rights. [ have critically evaluated this IrGUIMEAL in my re-
view of Anglek book, “Human Rights and Social Criricism i Contemporary Chinese

Political Theory,” Polizical Theory, vol. 32, no. 3 (June 2004}, 397400

% See Chan, “A Confucian Perspective on Human Rights,” 218,
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64 HUMAN RIGHTS

cian political regimes.® Jongryn Mo argues that the Censorate provided
an effective institutional restraint on the ruler’s power in Choson dy-
nasty Korea. The Censorate consisted of three organs that were explic-
itly designed to prevent abuse in the exercise of political and administra-
tive agents. The censors were not only judicial and auditing agents, bus
also voices of dissent and opposition, playing roles similar to that of op-
position parties in modern democracies.> :
There were also functional equivalents of some social and economic
rights, Classical Confucians strongly emphasized that the first obligation
of government is to feed the people, and this norm was often put into
practice in imperial China, In the Song dynasty {960-1279 c.£.}, the cen-

tral government established a granary in each district for the storing of )

rice that came from the public land as rent. Each of the four classes
of people was given rice and sometimes clothes. In the Qing dynasty
(1644-1911), there were strict legal sanctions to punish officials who
failed to secure the “right to food”: “According to the Law Code of the
Tsing [Qing] Dynasty, if the officials do not support the four classes, the
very sick person and the infirm and superannuated who need public sup-
port, they shall be punished by sixty blows of the long stick.”*

It is rather surprising that Alasdair MacInzyre, known for his supposed hostility to
Western-style rights discourse, has argued that modemn states necessarily must draw on
that discourse in a way that precludes Confucianism: “my view does involve a denial thar
any modern state, Asian or Western, could embody the values of a Mencius or a Xunzi.
The political dimensions of a2 Confucianism thart took either or both of them as its tcachers
would be zhose of the local communiry, not of the state.” Macintyre, “Questions for Con-
fucians: Reflections on the Essays in Comparative Study of Self, Autonomy, arnd Commu-
nity,” in Confucian Ethics: A Comparative Study of Self, Autonomy, and Community, ed,
Kwong-loi Shun and David B. Wong (New York: Cambridge University Press, 2004), 217.
But if some aspects of Confucian-inspired practices and institutions can serve as the func-
tional cquivalent of Western-styie practices and institutions that secure civil and political
righrs, then why take such a hard line against “political Confucianism”? Maclntyre under-
estimates the potential of Confucian-inspired political institurions, just as he overestimates
the potential of Confucian ethics to structure ethical life at the level of local community.
Few contemporary adherents of Confucianism. regard Confucianism as a *well-defined
concept of the kind of community within which relationships could be defined by the rele-
vant norms, and the four virtues would provide the standards for practice” (ibid., 215);
rather, Confucianism is viewed as part of the good life, particularly relevant for structuring
relationships with elderly parents, but most Confucians freely draw upon other echical re-
seurces such as Christianity and Buddhism for structuring ethicai lives.

% Jongryn Mo, “The Challenge of Accountability: Implications of the Censorate,” in
Confucianisim for the Modern World, ed. Daniel A. Bell and Hahm Chaibong {New York:
Cambridge University Press, 2003).

3 Chen, Huan-Chang, The Economic Principles of Confucius and His School, vol. 2
{New York: Columbia University Press, 1911). p. 599. Quoted in Joseph Chan, “Giving
Priority to the Worst-Off: A Confucian Perspective on Social Welfare,” in Confircianism
for the Modern World, ed. Daniel A. Bell and Hahm Chaibong {New York: Cambridge
University Press, 2003), 24142,
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In short, the Western liberal tradition may not be the only moral foun-
dation for realizing the values and practices associated with human
rights regimes. But why does this marer, practically speaking?

Increasing Commitment to Human Rights in East Asia:
Strategic Considerations

While it may be possible to defend the argument that human rights ideas
and practices resonate to some extent with Asian cultural traditions, are
there any parricular reasons for proponents of human rights to adopt
culturally sensitive strategies for the promoricn of rights, either instead
of, or as a complement to, other straregies? If the ultimate aim of human
rights diplomacy is to persuade others of the value of human rights, it is
more likely chat the struggle to promote human rights can be won if it is
fought in ways thar build on, rather than challenge, local culrural tradi-
tions.** To deny the possibility that human rights norms and practices
are compatible with Asian traditions translates into dependence on a
foreign standard for promoting human rights. This approach has a num-
ber of drawbacks,

First, the argument that Western liberalism is the only moral founda-
tion for human rights unwittingly plays into the hands of nasty borces in
East Asia who seek te stigmatize human rights voices as “agents of for-
eign devils” and defamers of indigenous rraditions. Similarly, the arguo-
ment that the development of human righrs is contingent on the devel-
opment of capitalism strengthens the position of antimodernists who
oppose human rights, while the argument thatr human rights s conrin-
gent on anthropocentric arguments strengthens advocates of a theocen-
tric view who oppose human rights.”” Worse, arguments that present
a stark choice between religion and human rights (as opposed to an

* The conception of tradition refers to an ongoing argument about the good of the
community whose identity it secks 1o define. The cultural traditions of interest o human
rights activists, in other words, shouid be living in the sense that fundamenal values sill
have the capacity to motivate action in the contemporary era. For similar accounts of tra-
dition, see Robert Bellah et al., Habits of the Heart {Berkeley: University of California
Press, 1985), 27-28, 335-36; and Alasdair Maclnryre, Whose fustice? Which Rationality?
{London: Duckworth, 1588).

¥ John L. Esposite points out that “[r]oo often analysis and policymaking have been
shaped by a liberal secularism that fails to recognize it too represents a world view, not the
paradigm: for modern saciety, and can easily degenerate into a “secularist fundamencalism’
thar treats alternative views as irrational, extremist, and deviant.” Esposito, “Political Is-
lam: Beyond the Green Menace,” Currenz History, vel. 23, no. 379 {January 1994), 24.
The problem with “secular fundamenzalism™ is nort just that it fails to respect nonliberai
culeural traditions, but that it plays into the hands of “religious fundamenzatists™ who also
seck 1o rejecr wholesale values and practices associated with the Weseern liberal tradition.
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66 HUMAN RIGHTS

approach that promises o reconcile religious insights with human righes
ideas) may lead politically moderate religious persons into developing
feelings hostile to human righes positions.3

Second, it is a widespread belief within the United States~—currently
the dominant voice/actor on the world diplomatic stage—thar exporting
U.S. political practices and instirutions is necessary for the promotion of
human rights abroad. As Stephen Young, former assistant dean ar the

Harvard Law School, puts it,

Many Americans seem: to believe that the constitutional pattern of gaver-
nance in the United States today—as formalized in the Declaration of Inde-
pendence, the Constirurion, and the Bill of Rights—is a necessary prerequi-
site for protecting human rights. Thus, they evaluate the performance of
other countries in the field of human rights by comparing their conduct

with the standards of American politics.3*

It may well have been feasible to act on this belief in the post-World War
Il era, when the United States was powerful enough to insist upon hu-
man rights norms. The U.S. capacity to dictate appropriate forms of gov-
ernment to Japan in the immediate post—World War II period is a classic
example. Today, however, the relative economic and military strength of
East Asia means that the United States must now rely primarily on moral
authority to promote humasn rights in Asia. However, several factors un-

dermume U.S. moral authority in this respect.

Widely publicized social problems in the United States no longer make
it the atrractive political model that it may once have been. For example,
Tokyo University’s Onuma Yasuaki is an active proponent of human

* This is not to deny that aspects of religious traditions are inconsistent with contempo-
rary human rights values and practices, but only to suggest that aspects of religious tradi-
tions may be supportive of human rights and zo offer the possibility that contemporary
members of religious traditions may be able 1o formulate persuasive inrerpretations while
excising “contingent” aspects inimical to human rights concerns. See the discussion of Is-
lamic feminism below.

% Stephen B. Young, “Human Rights Questions in Southeast Asian Culture: Problems
for American Response,” in The Politics of Humuan Rights, ed. Paula Newberg {New York:
New York University Press, 1980}, 187. Young then proceeds to criticize this standpaint:
“Although the Anglo-American political and legal tradition has beea a forceful expositor
of human rights causes, it is not the enly basis upon which to build a political system that
respects individua! dignity.” Nonetheless, he falls into his own universalist trap when he
fails 1o distinguish berween democracy and human rights, apparently assuming thar
Western-style electoral mechanisms are necessary and sufficient to secure basic human
rights {see ibid., 187-88, 209}, It is important o keep in mind that nondemocratic govern-

mens sometimes do fairly well at securing human rights {e.g., contemporary Hong Kong
or the Republic of Venice for most of the previous millennium), whereas democratic gov-
CrMments can sometimes have atrocious human rights records ar home {e.g., Sri Lanka and
El Salvador under Duarte} and abroad (e.g., the United States in Vietnam and Irag).
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48 HUMAN RIGHTS

paigners in the Philippines during Marcos’ rule),* in many parts of East
Asia the UDHR and other U.N. documents are not nearly as relevant.

Since the UDHR was formulated without significant input from East
Asia, it is not alwavs clear to East Asians why the UDHR should consti-
tute “our” human rights norms (the Bangkok Declaration was significant
because it was the first organized expression of Asian opposition to the
UDHR)L* Although the UDHR is normarively binding, most East Asian
states endorsed it for pragmatic, political reasons and not because of a
deeply held commitment to the human rights norms it contains. The
UDHR thus does not have the normative force and political relevance of a
constitution that emerges from genuine dialogue between interested par-
ties keen on finding a long-term solution to a shared political dilemma.*
The lack of a proper enforcement mechanism for the International Bill of
Human Rights, as the UDHR and subsequent documents are called, fur-
ther reduces the practical viability of this standard.

Another fundamental weakness of the U.N. documnents is that they are
pitched at too high a level of abstraction (perhaps necessarily so in view
of the need to reach agreement among many states) to be of use for
many actual social and political problems.* For example, does the “righz
to life” {article 3 of the UDHR) mean thart capital punishment should be
abolished? It is much easier to secure agreement at the level of high prin-
ciple than to secure agreement over the application of those principles to

4 One can explain this phenomenon in part by the fact that the Marcos regime de-
pended ro a great extent on U.S. economic and military support. Because of this, Marcos
was extremely conscious of his public image before the world. This, in turn, led him to em-
plov legalistic justifications for his policies. As Maria Serena Dickne purs it, “whar better
way than to apply international instruments he had publicly proclaimed as the guiding
principles of his rule?™ Letter from Maria Serena Dickno to Daniel Bell (20 November
1995) (on file with author}

4 Sumner B. Twiss notes that the Chinese delegate to the drafting process of the UDHR
argued for the inclusien of the Confucian idea of rex in arzicle 1, whick was eventually re-
flected in the idea that human beings are endowed not just with “reason,” bur also with
“conscience,” Twiss, “A Constructive Framework for Discussing Confucianism and Hu-
man Rights,” in Confucianism and Human Rights, ed. Wm. Theodore de Bary and Ta
Weiming {New York: Columbia University Press, 1998), 41. If thar is the only concrete
manifestation of an East Asian contribution to the UDHR, however, it won't quell the crit-
ics who view it as a “Westcentric” document,

#" One might also ask why the government’s voice should count as the normatively
binding final interprecation of human rights issues in East Asia. fronically, the same crirics
who point out that East Asian governments ilegitimately present their own interpretations
of human righss {often seif-interested arguments for the denial of rights} as though it repre-
sents a society-wide consensus are saying, in effect, that international human standards up-
held in the UDHR should be upheld because their governments endorsed this document.

4 Similar problems arise with principles laid out in state constiturions: on the {mis-
taken) tendency to think that censtitutionalizing property rights is sufficient o secure those
rights, see Greg Alexander, “Property in Global Constitution-Making: Avoiding the For-
matist Trap™ {ms. on file with the author).
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particular cases. Moreover, U.N. documents do not provide much guid-
ance whetn rights conflict or need to be violated preemprively to v
further violations of rights. s

In short, U.S. and “international” justifications for human righrs do
not seem particularly promising from z tactical point of view, anc:‘l to be
_effef:mve 'human rights activists may need 1o pay more attentiém to local
justifications for human rights in Asia. There are also positive re:zhsons m
favor of drawing on the resources of indigenous cultural traditions to
persfuade East Asians of the value of human rights.

First, awareness of “values in Asia” allows the human rights activise
to draw_on the most compelling justifications for human rights pracrices
Many rights bactles will be fought within societies according to locai
norms and justifications. Consider the example of the Sisters in Islam
an autonomous, nongovernmental organization of Muslim wornen in’
Malays:a._““’ This group challenges the way that Islam has been (mis}used
by Qoxvertal forces to justify patriarchal practices, often contravening Js-
1:_1m‘s c'entral ideas and animating principles. It tries to advocare \\fomZn’s
rlghFS in terms that are locally persuasive, meaning that it draws upoen Is-
Ea;mc principles for inspiration.s¢ Far example, the Sisters in Islam sub-
mitted a memeorandum t¢ the prime minister of'IvIaiaysia urging the Fed-
eraf Par_hamenr not ¢ endorse the hudud law passed by the Kelantan
stare leglslacu.re: The hudud punishments included such troubline features
as t_he lnadmlssil?iliz}ﬁ of women as eyewitnesses. Sisters in IS{EI{;] argued
against the endorsement of these punishiments by rejecting the ciude
equation of hudud with Shari’a and Shari'a with Islam that h:lped to jus-
tify the Kelantan enactments, Apparently this campaign was effect]ive
because the Federal Parliament states that it will not pass the Kelantar;
hudud code. The Sisters in Islam also engage in long-term human rights
work, such as distributing pamphlets on Quranic concepiions of rights
and duties_ of men and women in the family that provide the hasis f;r a
more egalitarian view of gender relations than the regressive idess tvpi-
c{al!}’.(and misleadingly) offered in the name of Islam ise}f. The assu;np -
tion is that building human rights on traditional cultural resoarces—§1
the customs and values that people use to make sense of their lives—is
more likely to lead to long-term commitment to human righrs ideas and

"' l.See Norani Gthman, “Grounding Human Rights Arguments in Non-Western Culture:
Shari'a and the Citizenship Rights of Women in 2 Madern Islamic State.™ in The i:Iasr A 'iq:;
Cf?aﬁenge for Human Rights, ed. joanne R. Bauer and Daniel A Bcl‘l (New York: Cb .
bridge University Press, 1999). chap. 7. - o

] -50 .Sxmtiar arguments have been put forward by slamic feminists in Maroceo: see Wendy
Kristianasen, “Debats entre femmes en terres d'islam,” Le Monde Dip!‘oma;'ikque Avri'l
?7.004, 20. In Kenya, the argument that female genital curting is inconsistent with rhe‘rcach-
ings of the Quran (Koran} has been relatively effective ar changing the minds of (former]
practitioners of geniral cutting. Mark Lacey, “Genital Curting Shows Signs of Losir;u Favor
n Africa,”™ The New York Times, 8 June 2004, A3, - :
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practices. Conversely, the group seems to recognize rhaF defﬁ:ﬂdlng r{nght_s
by appealing to “universal human rights™ {not to mention W’_fistem emi-
nist ideas) is likely to be ineffective, if not coqntgrp‘rogluctwe.’ - |

It can be argued that predominantly Islamic soczenes”[:)resent a spec1Ea
case, where people’s outlooks and “habits of the heart are profoundly
informed by religious values. In this context, it seems _obv_sous that de-
fenders of human rights are more likely to be effective if they work
within the dominant tradition. But cultural traditions may also be rele-
vant for human rights activists and democrati_c refqr{ners elsewhere. Fsiar'
example, Wang Juntao—a fong-time democratic activist who spent near: }f
five years in jail afrer the 1989 Beijing massacre—argucs ti_lat many of
the Rey figures in Chinese democracy movements drew inspiration frcuin
Confucian values. From the late nineteenth century to the present, nearly
all the important figures in the history of democragy movements in
mainland China, Taiwan, and Hong Kong tried to revive Confpcxamsm
in order to support democratization. Wang Juntao supports thas ?spzra—
tion, partly on the grounds that democracy may be easier to imp em;nﬁ

in the Chinese context if it can be shown thag it neegl not cgnﬂlct wit,
tradirional political culture: “If Confucianism is consistent wn_:h dgmoc»
racy, the traditional culture may be used as a means of promoting demo-
cratization in East Asia. At the very least, the polmc;ai transizion will be
smoother and easier, with lower costs, since there wilt E?e iess cul;ural re-
sistance.”2 Of course, there is an element of speculation here since the

“cffectiveness” of Confucian—based arguments for democracy remains.

10 be proven in mainland China, but such arguments, at i_mn:’mun}, can
be deploved to countzer official attempts to use “Confucianism” to justity

constraints on democratic rule. .
Second, local traditions may shed light on the groups most likely to
bring about desirable social and political change. For example, Han

51 Note, however, that the strategy adopted by Sisters of Islam is not vx_’i'Fh.out c;)l:ltrzvelrsy;
Az the Bangkok workshop, a representative of the group was severely cnnc;zeé ‘i :ii ‘nm?ll:e
Muslim from Malaysia, who questioned the [slamic credeAnua}s of tlf;e- group, inclu zhg !
fact that some members could not read the Quran in Arabic. _Such irmcxshms sué;gf:st [ ‘;tt ;;
cal justifications are most effeczive if deployed by “rrue i_ael:evcrs of t e'tr;si 1[10H.hl ¢
case of Islam, if 2 nonbeliever draws on Islam to pu_s}? roF»x'ard }«’aiues similar Eod un:lz; :
rights in an Islamic context, the straregic use of the ref.ngmn is aot ixkrely to be vzev.-el gcs) o
cere and may be rejected as another form of cultural impesialism. ﬁe?dleSF t? S?:—_heir ot
mean 16 imply that the members of Sisters of Islam are not true behe\.crs: in bac . theis suc
cesses in the Malaysian political area suggests that they are talfen senous}y v ;J; or Mus-
limns. In this case, it appears to be a dispute between competing interpretations of Isiam,

ievers and nonbelievers. o
ber:i%l;rl:ge E}i:tao, “Confucian Democrats in Ch‘inesc Hi'story,” in Con};;@:;zpz:ssz ,forr St:e
Modern World, ed. Daniel A. Bell and Hahm Chaibong {New York: Cambridge University

Press, 2003), 69.

.
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Sangjin of Secul National University suggests that students from univer-
sities in Korea, cenrers of “cultural authority,” could draw on the Con-
fucian tradition of respect for intellectual elites and hence play a crucial
role in establishing a society-wide commitment on the need for improy-
ing the human rights situation in Korea.5 It may be that intellectual elites
are granted uncommon (by Western standards) amounts of respect in so-
cieties shaped by Confucian traditions, with the impiication that human
rights activists need to target this group in particulzr, as opposed to in-
vesting their hopes in a mythical liberalizing middle class thar often sup-
ports human rights reforms only insofar as they maintain 2 political or-
der conducive to the accumulation of wealch. 5

Third, regardless of the substance or the moral justification for one’s
arguments, awareness of local traditions may shed light on the appropri-
ate attitude to be employed by human rights activists. For example, On-
uma Yasuaki reminds us that “[ijn Japanese culture, modesty is highly
valued. Even if one believes in certain values, proselytizing for them is
regarded as arrogant, uncivilized, and counterproductive, Instead, one
should find ways to induce others to appreciate these values in a guiet
and modest manner.”$5 This has implications for cross-cultural critics of
human rights violations: instead of the high-decibel “naming and sham-
ing” approach® that is often seen in East Asia as high-minded and self-
righteous, even by dissident intellectuals, criticism of human rights viola-
uons in East Asia is often more effective if it is presented in a more subtle
and indirect way.

Fourth, local traditions may also make one more sensitive ro the possi-
bility of alternative, nonlegalistic mechanisms for the protectian of the
vital human interests normally secured by a rights regime in a Western
context.”” As Onuma (himself a professor of international law) notes,

% Han Sangjin, “Political Liberalization, Stability, and Human Rights™ (paper presented
at the Hakone workshop, on file with auther), 21. '

* See David Brown and David Martin Jones, “Democratization and the Myth of the
Liberalizing Middle Classes,” in Daniel A, Bell er ak, Towards Hliberal Demacracy in Pa-
cific Asia {London and New York: Macmillan/St. Antony’s College and St. Martin's Press,
1985), 78-104.

* Onuma Yasuaki, “In Quest of Intereivilizational Human Righrs: “Universal vs. Refa-
tive’ Human Rights Viewed from an Asian Perspective,” Centre for Asian Pacific Affalrs.
The Asia Foundation, Occasional Paper no. 2, 1996, 4,

% See the discussion in the following chapter of the “naming and shaming” approach
defended by Human Rights Warch.

*If human rights practices and institetions refer by definition only to the legal protec-
tior of individual rights, then, needless to say, nonlegalistic mechanisms for the protection
of those same individual rights cannot be termed “human rights practices.” However, if the
end result is the same—that is, the protection and prometion of vital human interests,
which is presumabiv the whole point of a human rights regime—ir is unclear why one
should place too much emphasis on this terminological issue.
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“legalistic thinking has been rather foreign to many japanese .r.e.c E:t ;cei-
sort to juridical measures and to enforce one’s rights is not apip EOECE:
Rather, one is expected to reach the same goal_b}i resorting t}f ess e
ful measures such as patient negotiations, med;atxon, ar_ld‘ other concl =
tory measures.” In such a context, hu.man nghts activists can suggm-
nonjuridical mechanisms for the protection of vital huan mteresttssz) e
phasizing that legal means are to be e_rnploy;d only as a last resor 1 i
it would seem, then, that strategic c:ons_Léera.nons of prac,nfa r e
vance speak strongly in favor of local justifications for ;hfu va ;;S;L d
practices that, in the Western world, are normally realized t o::r ha b
man rights regime. Perhaps, however, the de:epesg and most c?;;: versial
question remains to be addressed: Can one 1dennf_y aspects foh as  Asian
cultural eradicions relevant not just in the strategic sense ¢ ;w i:s 0
persuade East Asians of the value of a human r1ghts regxme,l' ut ? sc;azc :
the sense that they may provide a moral founéarnlon for political pr <
tices and institutions different from 'ihej human rights regimes rypicaily
favored in Western countries? It is to this topic that we now turn.

VALUES 1IN ASlA VERSUS WESTERN LIBERALISM:
JusTiFIABLE MORAL DIFFERENCES?

A human rights regime is supposed to protect our basxcd hurpamtz—“—;iz
fundzmental human goods {or needs or }nterests) the}t underpin any e
sonable” conception of human ﬂouns._hmg. But wh}ch huma_n g00 a
fundamenral? There is lictle public dispute over rights against n*;ltremrz
torture, slavery, and genocide {th({)iuglc;., n;fe:lézs:ezzr;a;yﬁéiyg agporean
tinue to engage in nasty deeds o .

gzizt:n‘;ggnt official E‘giiaghari Kausikan purs it, “It makes a _grea;): degioc;f
zifference if the West insists on humane standards of bei‘;_alwor[hyrzigis -
ously protesting genocide, murder, torture, or slavery. Here the

8 Onuma, “In Quest of Intercivilizational Righ:s_," 4.‘5ee also é&lber{ I;Lr:[ gl:f:,q ! l:/iien
diation, Litigation, and Justice: Confucian Rf:ﬂect:ons ina Mc;rzr(n:halibon o \;m-k:
Confucianism for the Modern World, ed. Daniel A. Bell and Hal A o ga (Mew Yorke
Cambridge Universiry Press, 2003} chap. 11. Se\'era?é areas .of con 'ic:-_’h qumted rafhc and
indussrial accidents, that would be do:;liné;:d by\g;;l\;::: iélg?:;?; L;Oi ,:;5 e oot

inl i ina. Wi ,
o fb Yuj:m:fuizﬁg chgegiz:f Sthl:t administrative agencies can ais? protect a;d p;o-
;?2:: Ec:e:dompin China’s furure. William C. ]ongs, “Chinese Law an;i L;barnt:; erxs?w ;c; e:;zss
of Freedom in Modern China, ed. William C. Kirby {Stanford: Stanfor 3 )
Zogjkoiiisei:iew that legalistic human rights ltan.guag.e is genera_iiy counr{e:;prc}':sugt;;: é;.re:
not just in the East Asian context] given what it is wying to achieve, see Char =,
“Two Concepts of Cosmopclitanism™ {ms. on file with author).
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clear consensus on a core of international [aw that does not admit of any
derogation on any grounds.”¢¢ However, beyond this agreed upon core,
it may well be possible o identify “civilizational” faultlines with respect
to differing conceptions of vital human interests,

To repeat, both Western and Asian cultural traditions are complex and
change a grear deal in response to various internal and external pressures.
Nonetheless, it is possible that most politically relevant actors, both offi-
cials and intellectuals, in East Asian societies typically endorse a some-
what different set of fundzmental humaz goods than their counterparts
in Western societies now and for the foreseeable future. Different soci-
eties may rypically have different ideas regarding which human goods
must be protected regardless of competing considerations, and which hu-
man goods can be legitimately subject to trade-offs with other goods as
part of everyday politics. If there is some truth in these propositions, it is
essential for purposes of improving mutual understanding and minimiz-
ing cross-cultural conflict to take them into account. It may mean thar
some Western conceptions of human rights are actually culturally specific
conceptions of fundamental human goods, nor readily accepied else-
where, too encompassing in some cases and too narrow in others.

Limiting the Set of Human Righes for an East Asian Context

For example, it is not only defenders of “Asian” autocratic rule whe
question the “American” idea rhat individuals have a vital interest in
speaking freely, so long as they do not physically harm others, along
with the political implication that the government has 2 “sacred” obli-
gation to respect this interest. Consider the case of Dr. Sulak Sivaraksa,
a leading prodemocracy activist in Thailand and a nomignee. for the
Nobel Peace Prize. In 1991 the Thai ruler, General Suchinda, pressed
charges against Sulak for lese-majesté~derogatory remarks directed ac
the royal family—and for defaming the general in a speech given at
Thammasat University in Thailand. Fearing for his life, Sulak fled the
country, but he returned in 1992 to face charges after the Suchinda gov-
ernment had fallen. In court, Sulak did not deny that he had arcacked
the “dictator” Suchinda, but he did deny the charge of fése-majesté,

“® Bilahari Kausikan, “Asia’s Different Standard,” Foreign Policy, vol. $2 {1993}, 39.
The consensus, soon breaks down once it comes o the application of general prohibitions
to.particular cases, as illustrated by 2isputes over the whether the abuse of Iragi prisoners
constitutes “rorrure.™ There may even be disputes over the application of “torture™ in every-
day, familial sertings: an American student of Indian desecnt told me thar her parents
forced her to eat spicy food as a chiid even after she was arying from the pajn, telling her
that God would punish her if she didn’t ear it {if the point of this child-rearing practice was
to promote the love of spicy food, it was effective in this case)
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referring to the many services ke had performed for the royal family.
" Sulak explains:

I did not . . . stake my ground on an absolute right to free speech. My de-
fense against the charge of lése-majesté was my innocence of the charge;
my defense was my lovalty to the King and the Royal Family and, even
where [ discussed the use of the charge of lése-majesté in current Siamese
political practice, it was to highlight abuse and to point to the ways in
which abuse might undermine the meonarchy, rather than to defend any
theoretical right to commir this action. I am not affirming, nor would I af-
firm, a right to commit lése-majesté. This aspect of the case is particularly
concerned with my being Siamese and belonging to the Siamese cultural

tradition.®

In other words, Sulak aimed to persuade feilow citizens that the domi-
nant political system should be replaced with an alternative, relatively
democraric political structure, but he made it explicic thar chis did not
mean advocating the removal of the existing constraint on direct criti-
cism of the Thai king. Perhaps Sulak, like many Thais, would feel deeply
offended, if not personally harmed, by an attack on the king. In such a
case—where a constraint on the freedom of speech seems to be endorsed
by both defenders and critics of the prevailing political systemn—there
shouid be a strong presumption®? in favor of respecting this deviation
from American-style free speech.s

Other examples put forward by East Asian intellectuals regarding the
possibility of narrowing the definition of vital human interests more
than would rypically be the case in liberal Western countries—hence nar-
rowing the list of rights that belong to the core of the human rights
zone—include the following:

1. Ia Singapore, there is a law that empowers the police and immigration
officers to “ ‘test the urine for drugs of any person who behaves in a suspi-

61 Sutak Sivaraksa, “Buddhism and Human Rights,” paper presented at the Bangkok
wotkshop on Cultural Sources of Human Rights in East Asia, March 1996 {on file with

author). .

€2 { do not mean to deny that this presumption can be overridden. For example, the for-
eign human rights advocate would not have an obligation to refrain from critique of the
Thai king if the king were to call for an unjustified war against a neighboring state, even if
all Thais suppors this call. But such 'an eventuality is very unlikely (at least under the cur-
rent king, who is widely admired and recognized to be a benevolent ruler), hence the

strong presummption in favor of deferring to the “Thai” constraint on free speech.

s3 At the Bangkok workshop {March 1996), Charles Taylor pointed out that relatively
uncontroversial laws against hate speech also exist in Canada. It could be argued, however,
that the Thai case is more of a deviation from American-style free speech because the core
of this ideal is the righ to criticize political leaders, which is precisely the right being cailed

into question here.
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crous manner. If the resulr is positive, rehabilitation treatment s compul-

s.ory.’ "¢ Joseph Chan commenss that “[tlhis act would be seen by Wesrern
hb-er:%ls as an unjustifizble invasion of privacy. Bur for some Asia;s this re-
::écthf;tii};sbe seen as a legitimate trade-off for the value of public safery
2. In -democratic South Korea, each houschold is required te atrend
monthly neighborhood meetiags to receive governmenr directives and dis-
cuss local affairs.% What may be viewed as a minor inconvenience in Korea
would almost certainly outrage mest U.S. citizens, and it is likely thar the
US Supreme Court would strike down a governmental policy that forced
citizens to associate for political purposes of this sort as a vio’lation of the
Fzr.sr Amendment. Once again rhere seems to be more willingness in East
.ASla among the general population to serve the common goo:i by limiting
individual freedom, perhaps as a residue of the Confucian culrural ;raditionb
-3. Istamic legal scholar and human rights acrivist Abdullahi A. An-Na’in;
ofte.zs the following example from Islamic criminal law. According to Is-
lamzr._: law, which is based on the Quran and which Muslims believhe to be
the literal and Anal word of God, and on the Sunna, or traditions of the
Prophet Muhammad, theft is punishable by the ampuration of the right

ha:?d and homicide by exact retribution or payment of monetatd compen-
saton. An-Na’im notes that -

Islamic law reguires the state to fulfll its obligation to secure social
Tﬂmd economic justice and to ensure decent standards of living for all
its citizens before it can enforce these punishments, The law also pro-
vides for very narrow definitions of these offenses, makes an extensive
range of defenses against the charge available to the accused person
and requires strict standards of proof. Moreover, Islamic law demands’
tgta] fairness and equality in law enforcement. In my view, the prereg-
uisite conditions for the enforcement of these punishmenrs are ex-
tremely difficult to satisfy in practice and are certainly unlikely to ma-
teriakize in any Muslim country in the foreseeable furure s’

thw:thsrandmg the practical impediments to the legitimate implemen-
tation of corporeal punishment under Islamic law, An-Na'im argues that

".‘ joseph Chan, “The Asian Challenge o Universal Human Righes: A Philosophical Ap-
praisal,” in Hupzan Rights and International Relations in the Asia Pacific, ed. Iames‘T }5
Tz'mg {i;ondou: Pinter, 1995}, 25, 36 {quoting Won Kan Seng, “The Real \,Vo:lé of Hur;-lzm-
ngslsltls;;.dadéress at the Second World Conference on Human Rights, Vienna, 1993,

id.

: Kim Dae:}ung, “Is Cu‘l_ture Destiny?”, Foreign Affairs, November/December 1994, 190.
) Abdullahi A. An.-Na'im, “Toward a Cross-Culeural Approach to Defining Interna-
tional Stand%rds of Human Rights: The Meaning of Cruel, Inimman, or Degrading Treat-
ment or Punishment,” in Humtan Rights in Cross-Cultural Perspectives; A (;;m_wr f;r Con-
sensys (Philadelphia: University of Pennsyivania Press, 1992), 34. )
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Islamic criminal law is endorsed in prigciple by the vast majority :{f: :‘l\ixgi;
lims today,®® whereas most Western h'beraqs and human rlgth Lctivirs
would almost certainly regard it as a vwlgnon of the human rlsg:m ot
be subjected to cruel, inhuman, or degrading treatment 9: puni .

Expanding the Set of Human Rights for an East Asian Context

The East Asian challenge, however, is not simply an argument for }s‘lgor;
ening the set or rights typi;aﬂy endot;:sead cbays ﬂi?tﬁjj’;igex?i c:p:rof
ieti there may be ]

;zgﬁzinasﬁgge;;;ds to be ;roi_:ected by a rights regime. In ja{;i)ac;
nese society, for example, well-developed empat_ilemc ability :15 ;?ega;uzh
as one of the necessary conditions for ti_1e pursuit of the gci}o_ i h uch
ability is normally acquired via warm, intimate human re amor;st hzi o
early stages of life, leading Teruhisa Se and Rie Karatsu tz ;:rf'gl; that %
new right could be included in the category of human rights: a rig

i inti nity.” s
be brought up in an intimate commu ' . o
Consider also the value of filial piety, what Confucians consider to

i i "7t sian societies in-
“the essential way-of learning ro be human_. Eas'i{ A an societies in
fluenced by Confucianism strongly emphas_llze (tj e i eab o
ly parents,” a duty to be fo
dren have a duty to care for elder] . e forss
epti i ? it is widely seen
in the most exceptional circumstances.” Thus, whereas y

88 Thid. ' ‘
9 }{elruhisa Se and Rie Karatsu, “A Conceprion offHuman R}éghbt: Basrd*ozoja:ﬁ;:;‘i
i ] » [ of Human Rights, vol. 3, no,

: Promoting Cross-cultural Debates, ]our‘mz_ ) 5 »
S:':rifbf:?_(}gﬂ 283g. He and Rie point to the possibility th_at such new rights lc.lau ;r:;}:;r‘i\zz
the human rig’hts scheme prevailing in Western cul:laues {ibid., Zisti—fgg, \;f'?a;tlegm:gi view s

; ility 4 entra

il-developed empatheric ability is not nearly so ce . '

fll':l:lt i:(reiot Eikeivpt)o be adopted as the foundation for new ngh:.s in the ‘_\Vest. ¢ Eaut Asicn
©Tu Wei-niing Confucignism in an Historical Perspective, Institute o

Philosophies, Occasional Paper and I\fom’l)lg:aph Ser1e§n1;§;ﬂ13t}lt9§fajcii;s of Asian irmei

i i i to i
"1 Interestingly, this moral outlook still seerms _ ces of Asian imaik
jeti i lew York Times (11 July 2001}, few
ther societies. According to the New _ ‘ 2 ¢
igr:ai?:: zsh?:es in the United States help care for or provide ﬁr;a;;i?i sulilarzriit;(;; :he;: ;::
i i ith 28 percent of African Ame 5 3

laws, or other relatives, compared with : : : N
eﬂ[‘: cl:f1 I—?:'V:;ar‘:il; Americans, and 42 percent of Asmzf Americans. Those \L ho Prs:::i:r Stoc;
:;osr care also feel the most guilt that they are n;)t doing encugh. :::;»s‘tv itt }:e:‘:h ,[é aress o

i 3 ; they for their parents, com '
Asian Americans say they should do 1more ! ; S
i i i African Americans, and fewer tha _
Hispanics, slightly more than half of _ : o ¢
igati ial piety h the death of one’s parents: equally,
2 figations of flial piety do not end wit ! :
ot n;lr-:ahrz ?ﬁ;imm are the mourning period and the subsequent r;tugls .dessgfr;ed ttfl es:xg:_'
211 oing respect for one’s parents. In Korea, for example, the large mj)inz On‘ t:l:: s -
do%se the practice of ancestor worship. Geir Helg.escn, Democracy ;ﬂc uori) 1'933} e
The Cultural Dimension in Korean Poh'tic_s {R:cbmond,. Engia; : pu;,zp,',:g P ,Where
Arnold Schwarznegger expressed a contrasting approach in the im P ¢ Jron. where
he seemed proud of the fac thar he chose to train for a body-building comp
{~]

than rerurn home for his father’s funeral.
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as morally acceprable in the West to commit elderly parents to nursing
homes,” from an East Asian perspective this often amounts to con-
demning one’s parents to a lonely and psychologically painful death and
thus should be considered as 2 violation of a fundamental human good,
In political practice, the value of filiai piety means that it is incumbent
on East Asian governments 1o provide the social and economic cond-
tions that facilitate the realization of the duty to care for elderly par-
ents.” This can take the form of laws that make it mandarory for chil-
dren to provide financial support for elderly parents, as in mainfand
China,” Taiwan, Japan, and Singapore, and/or reliance on more indi-
rect methods such as tax breaks and housing benefits that simply make
at-home care for the elderly easier, as in Korea, Hong Kong, and Singa-
pore.”7 In some cases, the right to be cared for by adult children is se-
cured in the constitution itself, along with other “constitutiona! essen-
tizls,”78
In sum, East Asian canceptions of vital human interests may well jus-
tify deviations from the human rights standards typically endorsed by
liberal theorists, Western governments, and international human rights
documents formulated without substantial input from East Asia. The
position that different societies can draw different lines between the core

7 This is not e deny that Westerners sometimes agoniize over the decision to commir 3
parent to an cld-age home. It is only to say thar, generally speaking, East Asians are more
likeiy to provide personal care for older parents {see also chaprer 10).

™ In the case of elderiy parents without family members, Mencius argues that the ohli.
gation falls to the stare: see the discussion in Chan, “Giving Priority to the Worst-Off,”
23842,

* In China’s basic courts, appeals by parents for support from their children constituze
3-10 percent of the cases, Upham comments that “Confucian values notwithstanding, rhe
refusal of voung Chinese o obey their legal obligation to support their parents is a signifi-
canz social problem” {Upham, “Whe Wil Find the Defendant?”) (ms. on fle with the au-
thor). But the fact that young Chinese have such a lezal obligation shows the continuing

relevance of the value of filial piety (the point is to punish the minority of young Chinese
who do not pay the “costs™ of this value).

™It is interesting to note that Jaws meant to secure the traditional value of flia piery
are not subject to political debate in Tatwan, one of the few areas of consensus in an other-
wise highly polarized society where the government seems intent on casting aside manifes-
tations of traditional “Chinese™ values and practices (see chapter 6).

7 The Singapore state, for example, promotes the ideal of “three generations under ane
roof by means of policies thar give priorities of allocarion for publicly subsidized accom-
modation or additional housing subsidies for ewly married couples who live wichin a cer-
tain distance of their old neighborhood where their Parents continue ro live, Antonio L.
Rappa and Sor-hoon Tan, *Political Implications of Confucian Familism,” Asizn Philoso-

phy, vol. 13, nos. 2/3 {July 20033, 90,

™ The right o be cared for by adult children may not be expressed in rights language—
for example, the 1992 Mongolian Constitution specifies the dury to care for elderly par-
ens. Buz if adult ehildren can be punished for neglecting cheir parents, the difference is rer-
minological rather than substanrive,
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of the human rights regime and less important vaEues. is not pamj:ulz?ii)y
controversial in East Asia.™ However, many otherw_tsfe progressive lib-
eral voices in the West still seem compelled by.a tradition of u{nversfai;ft
moral reasoning that proposes one final solution to the question of t g
ideal polity yet paradoxically draws ozjlly. on the moral aspirations an
political practices found in Western societies. : _
One obvious implication of these reflections is to allow for‘t ¢ possi-
bility of justifiable devianions from Wesl{ern-style human r1ght_s regimes
in East Asia. If otherwise critical East Asian voices endorse. tl‘xexr govern-
ment’s “autocratic” measures, Western human rights activisis need to
think twice before intervention. Let me put it differently. vaen the ex-
tent of human suffering in today’s world, witvh_ so many obvious and un-
controversial violations of the minimal conditions o% human wellni)emgc;
it is difficult to understand why Westemlh.um.an rights groups ‘:AC.DL;I
want to spend (scarce) time and money critiquing %_mman' rights viola-
tions” that would not be viewed as such by East Asians with no particu-

lar axe to grind.

Cross-CuLtural DiarocuEes oN HUuMAN RIGHTS:
WHAT Is THE PoINT?

But it is not just a matter of defending parochial attacbment; to particu-
lar nonliberal moralities. Far from arguing that t%le umve.rsahst d1sdc§>§rse
on human rights should be entirely i:li_splaced with particular, tra 1F1c}>1zt1—
sensitive polirical language, some critics .Of We:stem-s‘tyle human ngf 5
have criticized liberais for not taking universalicy 'serlously enoug:,h, oi
failing to do what must be done to mak.e human rights a truly u.mver:;,la’
ideal, If the uitimate aim is an international ordes_ based on umver‘sah}
accepted human rights, the West needs to recognize ti?af hum;m rights
have been in censtant evolution and allow for the go_smbﬂ;ty of positive
non-Western contributions to this process._Such critics argue for j;ns,:)re
cross-cultural dialogues on human righrs, with tl.le”perspectw.e ;hat sian
proposals for improving the current “Westcentric” human rights regime

** [ leave aside the question of cultural differences that may affect diffefent ways of .éeter.-
raining the core of human rights within societies. For example, pewly arrived }*imoqg l:nfnmx
grants to the Unired States believe thar ritual killings of amrzais is nfec;issar}; mch:;{! os;ia a:;;

i idents of Merced, s

ity members, but once the practice became known 1o res » California, ¢
ciry passed an ordinance banning the slaughter of iwe?tock ani l::;ultry \gﬂ}j E‘?; zl;:}x::j

i iril d You Fall Dows: mong Child, -
See Anne Fadiman, The Spirit Catches You an Asmer
ican Doctors, and’:!m Collision of Two Cultures (New York: Farrar, Straus, and f(ilrouk,
1997), 107-8. Were the Hmong to frame their grievances in terms of the {angu_agc of human
righl:s’ they would have a good case ro argue that their basic rights are being violated.

HUMAN RIGHTS AND “VALUES IN ASIA™ 79

should be welcomed, not feared 50 These critics—ler us labe] them “cos-
mopolitan critics of liberalism”—have suggested various means of im-
proving the philosophical coherence and polirical appeal of human righss.
In this section, I discuss their proposals and raise some doubts regarding
their feasibility. ,

As mentioned, there is little debate over the desirability of a core set of
human rights, such as prohibitions against slavery, genocide, murder, tor-
ture, prolonged arbitrary detention, and systematic racial discrimina-
tion.?! These rights have become part of international customary law,
and they are nor contested in the public rhetoric of the international
arena. But political thinkers and activists around the world can and do
take different sides on many pressing human rights concerns that fall
outside what Michael Walzer terms the “minimal and universal code.”s2
This gray area of debate inciudes criminal law, family law, women's
rights, social and economic rights, the rights of indigenous peoples, and
the attempr to universalize Western-style democratic practices, For cos-
mopolirans, the question is: how can the current “thin” list of universal
human rights be expanded to include some contested righrs?

The Perils of Inclusive Didlogices

Onuma Yasuaki proposes an “intercivilizational approach to human
rights” that would engaif dialogue between members of “civilizations”
with the aim of achieving the widest possible consensus on human

# There is less reason to welcome such proposals if they are likely to be motivated: by
economic or political self-interest, but it seill does not mean that seemingly self-inzerested
proposals should be rejected, a priori. In reaction to a suggestion by then Malaysian Prime
Minister Maharhir bin Mokamad that the Universal Declaration of Human Rights might
be in need of review to allow for more inpur from developing nations, then U.S. Secretary
of State Madeleine Albright vowed that the United States would be “refentless”™ in OpPOs-
ing review of the UDHR, Leaving aside the point that the United States does a poor job of
living up 1o the social and economic rights enshrined in the UDHR, the problem with Al-
bright’s position is the assumption that the parricular rights afSrmed in the UDHR should
be valid for eternity, As Peter Van Ness puts it, “Mahathir should instead {of being con- -
demned] have been encouraged to make a concrete proposal, because onc of the basic re-
quirements of achieving and sustaining consensus Is to be prepared ro reshape global scapn-
dards whenever better principles are discovered.” Van Ness, ed. Debaring Husman Rights
{London: Routledge, 1999), 11.

$t Terrorist groups that justify the mass killing of civilians are an obvious exception. it is
interesting te note, however, that even Osama bin Laden does not straightforwardly pro-
claim zesponsibility for the September 11 atcacks, presumably on the grounds thar this
would undermine his base of suppart.

2 Michael Walzer, Interpretation and Social Criticism (Cambridge: Harvard University
Press, 1987}, 24. See alsa Walzer, Thick and Thin (Notre Dame: University of MNotre Dame
Press, 1994}, .
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20 HUMAN RIGHTS

rights.®? Such a dialogue would seek to address the concern that most in-
ternational human rights groups interpret and prioritize rights according
to the Western liberal tradizion and that international human rights in-
struments have not yet adequately incorporated non-Western views,
Onuma’s proposal, howeves, is not without problems. For example, the
boundaries between civilizations, if they exist at all, are never easy to de-
lineate, especially when considering the fact there are disputes over these
issues even within particular traditions. More serious, this dislogue wouid
exclude those not belonging to the major religious, philosophical, and cul-
tural traditions: marginalized groups and individuals who may be particu-
lasly vulnerable to human rights abuses.®* For example, members of small
indigenous tribes, sex workers, refugees, and people who are menrally il
would not have their interests represented at the intercivilizational dia-
logue on human rights.

Addressing this problem by increasing participation, however, would
raise its own set of problems. Amitai Etzioni, for example, proposes a
worldwide moral dialogue that would not be limited to representatives of
the major civilizations: “Before we can expect to see global mores that
have the compelling power of those of various societies, the citizens of the
world will have to engage in worldwide moral dialogues,” Bur does it
mean that five billion people must participate in the global dialogue?
Leaving aside the issue of cost, the main obstacle such megalogues face is
gerting participants to agree vpon anything more than vague aspirations
and empty platitudes. Put simply: the more inclusive the deliberations, the
more difficult it will be to arrive at any politically meaningful resolucions.

So participation needs to be limited. One might reasonably argue that
a representative sample of leaders and citizens from around the world, if
the sample were kept small enough, would be able to reach agreement
on the global values thar are supposed to guide and constrain policy-
makers. But this leads to a number of questions: Should the dialogue
involve political leaders, diplomats, international lawyers, leaders of reli-
gious traditions, academics, representatives of nongovernmental organi-
zations, ordinary citizens, or a combination of these? How many from
each group? How many from each country? If the ourcomes of these de-

liberations are meant to command international legitimacy and wrump

3 Onuma, “Toward an Intercivilizational Approach ro Human Rights.”

54 See Neve Gordon, ed., From the Margins of Globalization: Critical Perspectives an
Human Rights {Lanham, MD: Lexington Books, 2004).

88 Amirai Etzioni, The New Golden Rule {New York: Basic Books, 1996}, 236. have
critically evaluated Eizioni’s proposals in my essay, “Toward an International Human
Rights {and Responsibilities) Regime: Some Obstacles,” in Autoromy and Qrder: A Com-
munitarian Anthology, ed. Edward W. Lehman (Lanham, MD: Rowman & Littlefield,

2000), 211-18.
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:h'e decxszpns of national political leaders, there will be endless disputes
over the right way to select “representative” participants.

Can Tolerating Disagreement Lead to Meaningful Resolutions?

fqllowmg an extended period of study in Thailand with Buddhist prac-
titioners and thinkers, the Catholic philosopher Charles Tavlor haisg ut
torward another proposal for establishing an unforced cr‘oss—cuimial
consensus on humarn rights. He imagines a Cross-cultur;d dialogue be-
rween representatives of different traditions. Rather than argue t'i:'or the
universal validity of their views, however, he sugt;ests that i:.arrici :
shqu]d allow fo-r Fhe possibility that their own befi’efs may bi mistgﬁgxis
This Way, participants can learn from each other’s moral universe'
T_here will come a point, however, when differences cannot be recon-
c1_led. Taylor explicitly recognizes that different groups, countries, reli-
grous communities, and civilizations hold incompatible views on t’heol-
08Y, me:aphysics, and human nature. In response, Taylor argues thar a
“genuine, unforced consensus™ on human rights norms is possible only
if we allow for disagreement on the ultimare justifications of rhese
norms. Inst.ead o‘f defending contested foundational values when we ;n
Counter points of resistance {and thus condemning the values we do not
like in other societies). we should try to abstract from those beliefs fo
sthe purpose of working our an “overlapping consensus” of humaiﬁ

o ) .
rights norms. As Taylor puts it, “we should agree on the norms while

_1d;sl':§gre.eing on why they were the right norms, and we woald be content
| ;c;r;;:n;nbtgjse;?’isensus, undisturbed by the differences of profeund un-
\X’hi_ie this proposal moves the debate on unjversal human rights for-
\yarqz it still faces certain diffculties. For one thing, it may not §e realis-
Lic £& expect that people will be willing to abstract from the values they
care deeply about durirg the course of a global dialogue on huma;
.ngh.:s.. Even if people agree to abstract from culturally sI:eciﬁc ways of
Justzf_v.mg and implementing norms, the likely outcome is a withdrawal
toa I}_[ghfy general, abstract realm of agreement thar fails to resolve 1:-
tual disputes over contested rights. For example, participants in a crolss-
cu!;ural dialogue can agree on the right to polit'ical participation, while
radlc;ail)f disagreeing upon whart this means in pracrice: a Sinﬁa'orea.n
official may argue that competitive elections are sufficient. wjlg-eas a
Westem liberal will argue that meaningful elections must be accompa-
nied by the freedoms of speech and association, ”

Riv T . It 3 -,
Chfzries Taylor, (Condlrmns of an Unforced Consensus on Human Righes.” in The
East Asian Challenge for Hussrar Rights, 124, )
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The Failures of Cross-Cultural Dialogues

The problems noted above are aot stmply theoretical possibilities. In the
last decade or so, there have been many attempts to put forward truly
universal moral values, and the response has ranged from hostility to ia-
difference. None has come even close to supplanting the Universal Dec-
laration of Human Rights as a normative frame of reference, notwith-
standing the ongoing controversy regarding the “Westcentric” perspective
of this document.

The attempt by a group of former heads of staze to formulate “A Uni-
versal Declaration of Human Responsibifities™¥ illustrates some of the
problems with global dialogues. This declaration was supposed to com-
plement the UDHR, but its main effect would have been to dilute it.
Most of the declaration consists of vacuous moralizing. Article 3 is not
atypical: “Everyone has the responsibility to promote good and to avoid
evil in all things.” Such plartitudes are not necessarily harmful, but they
serve to draw attention from the really important rights that do need o
be enforced.

The more serious problem is that some sections of the declaration
would be politically dangerous if they were taken seriously. Consider ar-
ticle 14: “The freedom of the media to inform the public and to criticize
institutions of society and governmental actions, which is essential for a
just society, must be used with responsibility and discretion. Freedom of
the media carries a special responsibility for accurate and truthful re-
porting. Sensational reporting that degrades the human person and dig-
nity must at all times be avoided.” It is interesting to note that the group
of former heads of state includes the father of the “Asian values™ debate,
Singapore elder statesman Lee Kuan Yew. In Singapore, Lee has often
advanced similar arguments about the need for “responsible” journalism
that “at all times” avoids “sensational reporting that degrades the human
person and dignity.” The result? Singaporean newspapers have been
completely defanged, and foreign newspapers like the Asian Wall Street
Journal and the International Herald Tribune have had to pay huge
damages for having “defamed” members of the Lee family. Not surpris-
ingly, article 14 met with vigorous opposition from journalists.® Such
opposition ensured that the Universal Declaration of Human Responsi-
bilities never did get far in the UN General Assembly.#?

%7 See  htrpyfwww.interactioncouncil.org/udhr/declarationfudhrpdf (visited 2 Mazch
2005},

88 hitpi/fwww.wpfc.arg/index.jsp?page=Newsletter % 20December %2021 %201998
(visited 2 March 2003).

 The UNESCO effort to develop “A Common Framewerk for the Echics of the 21
Century” similarly ended in failure.
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In shorrt, the aspiration to develop values of more universal scope with
substantive content may not be realizable.?? Cross-cultural dialogue will
lead to either empty platitudes or politicaily controversial conclusions
likely to be rejected by affected constiruents. The good news is that no
major damage has been done to the human rights movement {other than,
perhaps, wasting funds that could have been more productively spent
elsewhere}. The truth of the matzer is that only philosophers and theolo-
gians will be deeply concerned about the need to secure truly universal
foundations for human rights. For governments concerned with impie-
menting human rights, navonal laws usually serve as the normative
point of reference. For local human rights groups {or theisr functional

equivalent), it is sufficient to ground their work in the local values and

traditions that members of the community use to make sease of their
moral lives, For international human rights organizations, much of the
work will consist in exposing the gap between public allegiance to un-
conzested rights (sach as the right not to be tortured) and sad reality of
ongoing abuse. They will not waste time writing about or deliberaung
abourt the desirability of practices that everyone condemns at the level of
principle. Such organizations will also provide funds and expertise to lo-
cal and national human rights organizations, and here too the lack of a
truly universal foundation for human rights is not an obstacle: every-
body agrees on the shared ends.

This is not to deny, of course, that human rights organizarions en-
counter ethical challenges during the course of their work, Bur practi-
ticners, not academic theorists, are best placed to identifyv such chal-
lenges. Let us then turn o reflections on dialogues that involve the views
of practitioners. The next chapter will discuss those challenges, with par-
ticular focus on the East Asian region, followed by some normarive re-
flections thar may provide some practical guidance for dealing with the
challenges.

# Fred Dallmayr expresses 2 morc aptimistic view: “The point of comparative political
theory, in my view, is precisely to move toward a more genuine universalism, and beyond
the spuricus ‘universalicy’ claimed by the Western canon and by some recent inrellectual
movements.” Dalimayr, “Beyond Monologue: For a Comparative Political Theory,” Per-
spectives on Politics, vol. 2, no. 2 (June 2004}, 253. I do not mean to imply that cross-
cubtural dialogue and comparative theorizing should not be done (quite the oppesite), but
the main aim would be to identify areas of justifiable moral difference, thus teaching us
“about the diversity and richness of whar human beings may reasonably prize, and abour
the impossibility of reconciling all they prize in just a single ideal” (David Wong, “Com-
parative Phifosophy: Chinese and Western,” Stanford Encyclopedia of Philosophy, httpi/f
plato.stanford.edu/entrigs/comparphil-chiwes/, 9, visited 18 February 2003), as well as
fearning from other cultures with the aim of improving flaws in one's own culwre.
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