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between an action at law and an equitable
action [seeking writ of mandamus]”’).

[7]1 At last we come to the merits of
this appeal, though it is a short visit to be
sure. Forest County has chosen to rest on
its jurisdictional arguments before this
court. Having rejected each of these objec-
tions, we treat any arguments the county
might have made with respect to the merits
as waived, Patrick v. Jasper County, 901
F.2d 561, 570 (Tth Cir.1990), and hold that
the writ should issue against the county.
We order this remedy not without assur-
ance of its justification. Wisconsin courts
will issue writs of mandamus to compel
action by a public official. Watkins v.
Milwaukee County Civil Service Comm’n,
88 Wis.2d 411, 276 N.W.2d 775 (1979);
State ex rel. Dalton v. Mundy, 80 Wis.2d
190, 257 N.W.2d 877 (1977). Under Wis.
Stat. § 66.09 (1989), the Forest County
clerk has a clear duty to raise taxes
“Iwlhen a final judgment for the payment
of money shall be recovered against” the
county. We are confident that the arbitra-
tion award against FTC would constitute a
judgment that “shall be recovered against”
Forest County.

Nothing in the Wisconsin statutes autho-
rizing municipalities to form transportation
commissions requires that those commis-
sions operate independently of the munici-
palities. And in creating FTC, Forest
County did not in fact create a separate
entity which it need not indemnify in event
of default. FTC was created by contract
among Forest County, Tipler and Long
Lake, pursuant to Wis.Stat. § 59.968
(1979) 3; it was never formally incorporat-
ed.

Nor does FTC’s contract adopt the tradi-
tional language of independence. A munic-
ipal corporation will usually be designated
“g body politic and corporate.” 1 Charles
R.P. Keating, McQuillan Municipal Cor-
porations § 2.07a, at 152 (8rd ed. 1987).
Wisconsin deseribes only its villages and
cities with this language, Wis.Stat. § 66.-
019(1), and nothing in FTC’s contract sug-
gests that it has somehow donned this man-

3. In the proceedings below, Forest County and
the Town of Long Lake asserted that FTC was
formed pursuant to Wis.Stat. § 59.967. Brief in
Opposition to Petitioner’s Petition for Confirma-

tle. Cf Allis—-Chalmers Corp. v. Emmet
County Council of Governments, 355
N.W.2d 586, 590 (Iowa 1984) (council of
governments found independent because it
was designated “a public body corporate
and politic and separate legal entity” in the
agreement of formation).

We have jurisdiction to hear this appeal,
and we believe the defendant has waived
any argument regarding the denial of the
writ. We therefore remand this case to the
district court to issue the appropriate writ
of mandamus, ordering the Clerk of Forest
County to satisfy the judgment against
FIC pursuant to Wis.Stat. § 66.09.

REVERSED AND REMANDED WITH INSTRUC-
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Female applicant for paramedic posi-
tion brought action against city and person
who performed hiring alleging sex discrimi-
nation after male applicant was hired. The
United States District Court for the Nortk-
ern District of Indiana, Andrew P. Rodo-
vich, United States Magistrate Judge, er-

tion of Arbitration Award and Entry of Judg-
ment at 4 (Feb. 22, 1988). But close examina-

tion of the 1979 agreement reveals that FIC
was, according to that document, formed pursu-
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tered judgment for female applicant. City
and chief of emergency medical service ap-
pealed. The Court of Appeals, Manion,
Circuit Judge, held that female applicant
established prima facie case of employment
discrimination but employer asserted legit-
imate, nondiscriminatory reasons for hiring
male applicant.

Reversed and remanded with instruc-
tions.

Easterbrook, Circuit Judge, filed a dis-
senting opinion.

1. Federal Courts <=908

Court of Appeals will not reverse jury
verdiets even if it should discern error in
one or more instructions unless it is per-
suaded that jury’s understanding of issue
was seriously affected, to prejudice of com-
plaining party.

2. Federal Courts <908

Assuming that magistrate judge was
ultimately correct in ruling that chief of
emergency medical services who hired par-
amedic for city was not a policymaker, only
defendant that could be prejudiced by the
instruetional error was city in employment
discrimination action and since district
court set aside verdict against city, that
potential prejudice was cured.

3. Civil Rights ¢=393

Trial court has authority under Title
VII to order such affirmative actions as
may be appropriate which may include hir-
ing of employees, even if incumbents are
bumped from their jobs because incum-
bents would not have been hired if discrimi-
nation had not occurred. Civil Rights Act
of 1964, § 701 et seq., as amended, 42
U.S.C.A. § 2000e et seq.

ant to section 59.968. Contract Creating Commis-
sion Pursuant to Wisconsin Law to Provide Cer-
tain Transportation Services With Power to Ac-
quire a Transportation System § 3.05 at 9 (June 7,
1979). In any event, it is immaterial whether
section 39.967 or 59.968 applies, since both stat-
utes refer to Wis.Stat. § 66.30, which governs
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4. United States Magistrates =27

Court of Appeals reviews magistrate’s
denial of motion for judgment notwith-
standing the verdict de novo.

5. Civil Rights <=389
Federal Courts ¢=765, 858

When “legal” § 1983 claim and ‘“eq-
uitable” Title VII claim are tried together,
jury’s verdict binds judge, and he is not
required to make separate factual findings
and when independent factual findings are
not made, court’s judgment on Title VII
claim has same fate as jury verdict in
§ 1983 claim reviewed under directed ver-
dict/j.n.o.v., sufficiency of evidence stan-
dard. 42 U.S.C.A. § 1981; Civil Rights Act
of 1964, § 701 et seq., as amended, 42
U.S.C.A. § 2000e et seq.

6. Civil Rights ¢=158, 240(2), 379

Under both Title VII and § 19883, plain-
tiff claiming sex discrimination is required
to establish that she has been victim of
intentional discrimination which she may do
by either offering direct proof of discrimi-
nation or indirect evidence using McDon-
nell Douglas burden-shifting method of
proof. 42 U.S.C.A. § 1983; Civil Rights
Act of 1964, § 701 et seq., as amended, 42
U.S.C.A. § 2000e et seq.

7. Civil Rights <=379, 387

Plaintiff has initial burden of proving
by direct evidence that impermissible
factor, such as sex, played motivating part
in employment decision and if plaintiff
proves that sex played motivating part in
employment decision, employer may avoid
liability only by proving by preponderance
of evidence that it would have made same
decision even if it had not taken plaintiff’s
gender into account. 42 U.S.C.A. § 1983;
Civil Rights Act of 1964, § 701 et seq., as
amended, 42 U.S.C.A. § 2000e et seq.

agreements among municipalities. See Wis.Stat.
§§ 59.967(10) and 59.968(7m) (1979). Section 66.-
30, in turn, does not specify whether joint com-
missions like FTC are to be treated as separate
municipal corporations. In the absence of other
authority, the language of the agreement must
control.
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8. Civil Rights &=387

To establish prima facie case of sex
discrimination under McDonnell/Burdine
analysis, plaintiff need only prove that she
applied for available position for which she
was qualified, but was rejected under cir-
cumstances that give rise to inference of
unlawful discrimination, and burden of pro-
duction then shifts to employer to clearly
set forth, through admissible evidence, le-
gitimate, nondiscriminatory reason for
plaintiff’s rejection, and employer may not
persuade court that it was actually motivat-
ed by proffered reasons. Civil Rights Act
of 1964, § 701 et seq., as amended, 42
U.S.C.A. § 2000e et seq.

9. Civil Rights €=387

Female applicant for paramedic posi-
tion established prima facie case of sex
diserimination by showing that she was in
protected class, that she applied for posi-
tion for which she was qualified, and that a
person in protected class was hired. Civil
Rights Act of 1964, § 701 et seq., as
amended, 42 U.8.C.A. § 2000e et seq.

10. Civil Rights ¢=158

Facts that male applicant selected for
paramedic position had least experience
and therefore could be molded in depart-
ment’s way of doing things, had undergone
some training as paramedic student with
emergency team with which he would be
working, and he scored well on subjective
list of qualities were legitimate, nondis-
criminatory reasons for hiring male appli-
cant rather than female applicant. Civil
Rights Act of 1964, § 701 et seq., as
amended, 42 U.S.C.A. § 2000e et seq.

Ivan E. Bodensteiner, argued, Valparai-
so, Ind., for plaintiff-appellee.

Elizabeth A. Knight, argued, Patrick J.
Fanning, Knight, Hoppe, Fanning &
Knight, Des Plaines, I, Michael K. Lulich,
Modesto, Reynolds & McDermott, Chicago,
IIL., for George W. Pyle, Jr.

Elizabeth A. Knight, Patrick J. Fanning,
Knight, Hoppe, Fanning & Knight, Des
Plaines, Ill., Michael K. Lulich, Modesto,
Reynolds & McDermott, Chicago, IlL, Timo-

thy R. Sendak, Sendak, Sendak, Neff &
Rominger, Crown Point, Ind., for City of
Crown Point, Ind.

Before COFFEY, EASTERBROOK, and
MANION, Circuit Judges.

MANION, Circuit Judge.

Paramedic applicant Micolette M. Bruno
sued the City of Crown Point and George
W. Pyle for sex discrimination under 42
US.C. § 1983 and 42 U.S.C. § 2000e, et
seq. (Title VII) after Pyle hired a man,
Thomas Walters, for an available paramed-
ic position with the Crown Point Emergen-
¢y Medical Services Department. Ina trial
before a magistrate judge, the jury award-
ed her $30,000 compensatory damages and
no punitive damages. Pursuant to Title
VII, the magistrate judge ordered Crown
Point to hire her as a paramedic with full
seniority and benefits from October 1987
and awarded her $30,000 in pretrial lost
wages and $10,000 in post-trial lost wages.
The magistrate judge also granted Bruno
approximately $20,000 in attorneys’ fees
and costs. Crown Point and Pyle appeal
alleging reversible error in an improper
jury instruction, challenging the order re-
quiring Crown Point to hire Bruno even if
that means displacing a present paramedic
and attacking the jury verdict as against
the weight of the evidence. Because sub-
stantial evidence does mnot support the
jury’s conclusion that Bruno’s sex was &
determining factor in Pyle’s decision to hire
Walters and not Bruno, we reverse.

L

In August of 1987, Bruno was working
full-time as a paramedic at Methodist Hos-
pital in Crown Point, which included super-
vising and performing cardiovascular
stress testing for the department of elec-
trodiagnostics. Early in August, - she
stepped down from her supervisory posi-
tion, which often required her to work 60-
hour weeks, and returned to the 40-hour-
per-week paramedic position she had been
promoted from a year earlier. She testi-
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fied that she resigned for “[plersonal rea-
sons ... I wanted to spend more time with
my family and my father who had just
been diagnosed of terminal cancer.” At
the time, Bruno was the mother of a two-
year-old son; her husband worked full-time
as a paramedic for the Gary Fire Depart-
ment.! Bruno also worked as an ambu-
lance paramedic for the Town of Merrill-
ville Emergency Medical Service from 1984
to 1987. She resigned that position in late
1987 after her hours were reduced from
“almost full-time” to part-time.

Shortly after cutting back her duties at
Methodist Hospital, Bruno, along with 12
others, applied for the open paramedic posi-
tion at Crown Point. Bruno testified that
she sought to return to working full-time
on an ambulance, something her present
job did not involve. She said she intended
to continue working full-time at Methodist
Hospital and hoped to gain regular over-
time work for Crown Point if selected for
that job.

During cross-examination, Pyle used a
blackboard to demonstrate the type of
weekly schedule Bruno would have faced
had she been hired for the Crown Point
position. Paramedics for Crown Point
worked one 24-hour shift every three days.
Thus, they worked seven shifts every three
weeks, or an average of two and one-third
24-hour shifts per week (56 hours). Even
without the part-time Merrillville position
(from which she did resign later in the
year), with the 40-hour-per-week position
at the hospital, she would be working close
to an average of 100 of the 168 hours in
each week. Bruno testified that paramed-
ics can rest during their 24-hour shifts
when there are no calls and that many
paramedics work two jobs.

Bruno filled out an application on August
24, 1987, in the company of two Crown
Point paramedics with whom she was ac-
quainted. She used one of them, Gary
Gayle, as a personal reference on her appli-
cation. Gayle testified that while filling
out the application, Bruno said she would

1. Bruno and her husband subsequently divorc-
ed, and Bruno remarried on the Friday before
this case went to trial.
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file a sex discrimination lawsuit against
Crown Point if she did not get the job.
Kathyleen Meyer, another friend of Bru-
no’s, testified that Bruno said she was
thinking about filing a “sex discrimination”
claim because she had heard “something
about a girl that had filed a Portage law-
suit and had won.” Bruno admitted she
talked with Gayle and Meyer about filing a
sex discrimination lawsuit against Crown
Point but claimed that she mentioned it
only after her interview and after she
heard rumors that she was not among the
three finalists for the position.

Out of 13 applicants, Pyle selected Bruno
and seven men for interviews.2 Bruno met
with Pyle for an interview on September
14, 1987. During the interview, Pyle asked
Bruno a series of questions about her fami-
ly circumstances. Bruno testified that
Pyle asked her how many children she had
and whether it was “time to have more
children.” He also asked about child care
and how Bruno’s husband would feel about
her going back on 24-hour shifts. Bruno

" testified that she told Pyle she had dis-

cussed the paramedic position with her hus-
band, she had a son, and her son was cared
for by her mother-in-law who lived with
them. Bruno also told Pyle that she was
not planning on having any more children.
Pyle’s version of the interview was similar,
except that he categorically denied ever
suggesting that Bruno was about due for
some more children. During the interview,
Pyle wrote “No problem w/24/48 hr
shifts” and “No problem w/child care” on
Bruno’s application.

In explaining his questioning of Bruno,
Pyle testified that it was important for him
to know about a prospective employee’s
child-care arrangements because he wanted
the paramedics with children “to come to
work knowing that their kids are taken
care of” so they “can concentrate on doing
their job and not have to worry about the
safety and welfare of their children.” Pyle
further testified that he was particularly
concerned with these family issues in Bru-
no’s case because of her unique family

2. Of the five who were not qualified and did not
make the first cut, four were male and one was
female.
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circumstances. If Bruno was hired as a
paramedic, both she and her husband
would be working 24-hour shifts. “This
could really work a hardship on the family.
And depending on the way the scheduling
is arranged, it’s entirely possible that the
kids might not see mom or dad maybe four
waking hours every couple of days.”

Pyle testified that he would have these
concerns about an applicant’s family
whether the applicant was male or female.
He testified that he asked all the applicants
about their family status. Pyle’s notations
on the application of one male candidate
included “Wife—LPN@ St. Anthony’s” and
“1 son.” However, Pyle also testified that
he did not recall asking any male applicant
how his spouse felt about the 24-hour
shifts or whether they expected to have
children in the future. In earlier deposition
testimony, Pyle had stated that he did not
ask the male applicants these questions.

After interviewing all the applicants,
Pyle discussed the applicants with the six
paramedics in the Department; he wanted
to know who the paramedics thought they
could work with. He also put together a
list of the qualified applicants, ranking
them according to the number of years
experience they had as paramedics. At the
top of the list was Ron Reed, followed by
Robert Mason and Bruno. Last on the
qualified list, with about one year of expe-
rience as a paramedic, was 22-year-old
Thomas Walters. Pyle selected Reed and
Walters as finalists and had background
checks made on them. During Reed’s in-
terview, Pyle had noted on his application
that Reed had “good experience” but “may
be too old—set in his ways.” 2 Pyle’s notes
on Walter’s application included, “Has very
little experience as a paramedic. Could be
more easily molded into our way of doing
things.”

Pyle ultimately hired Walters to fill the
paramedic position. Pyle testified that
there were several reasons Walters re-
ceived the job: first, as with the other
applicants interviewed, he met the mini-
mum requirement of presently being a par-

3. This statement taken out of context in an age
discrimination case could cause concern. As it
is, Reed is not a party to this case nor was he in

amedic; second, in Pyle’s subjective view-
point, Walters carried himself well in the
interview and seemed like he would fit in;
third, Pyle thought Walters’ newness to
being a paramedic might be an advantage
because they would be able to train him in
“the Crown Point way of doing things”;
and fourth, Walters received favorable
comments from other paramedics on the
Crown Point staff who worked well with
Walters when he interned with the Crown
Point emergency team.

At the close of evidence, on February 13,
1990, the magistrate judge issued his jury
instructions. One instruction stated that
Pyle and the mayor, who had ultimate deci-
sionmaking authority for the City, were to
be considered City policymakers for pur-
poses of the § 1983 claim. The jury re-
turned a $30,000 verdict against the defen-
dants, but refused to award punitive dam-
ages. The magistrate judge entered judg-
ment on June 2, 1990. In his order, the
magistrate judge ruled that the § 1983
judgment was against Pyle alone and set
aside the verdict against the City because
Pyle was not a policymaker for the City.
Pursuant to his Title VII injunctive powers,
the magistrate judge ordered the City tc
instate Bruno as a paramedic with full ben-
efits and seniority from October of 1987.
The magistrate judge added $10,000 to the
judgment to compensate Bruno for post-
trial lost wages and awarded Bruno ap-
proximately $20,000 in attorneys’ fees and
costs. The magistrate judge then denied
the defendants’ post-trial motions but
stayed the injunctive relief pending appeal.

Pyle and Crown Point appeal, alleging
three errors. First, they argue that the
jury instruction which wrongly stated that
Pyle was a policymaker prejudiced Pyle
and therefore was reversible error. Sec-
ond, the City attacks the magistrate
judge’s decision to instate Bruno as a par-
amedic because the order might require
Crown Point to fire an innocent incumbert
employee. Third, the defendants argue
that Bruno did not prove she was the vie-
tim of sex discrimination.

the age group protected by the Age Discrimina-
tion in Employment Act (ADEA).
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II.

The defendants devote much attention to
the first two issues—whether an instrue-
tion was defective and whether Bruno
should displace Walters. However, be-
cause these issues have little merit, they
can be addressed summarily.

A. Jury Instruction

{1,2] The defendants challenge the jury
instruction that Pyle was an official
“whose acts constituted official policy of
the City of Crown Point.” The magistrate
judge, in granting the City’s motion for a
directed verdict, later found that Pyle was
not a policymaker for the City. Thus, de-
fendants argue, the instruction was errone-
ous. We will not reverse jury verdicts,
however, “[e]ven if we should discern error
in one or more instructions ... unless we
are persuaded the jury’s understanding of
the issue was seriously affected, to the
prejudice of the [complaining party].”
Wilk v. American Medical Association,
719 F.2d 207, 218-19 (7th Cir.1983), cert,
denied, 467 U.S. 1210, 104 S.Ct. 2398, 2399,
81 L.Ed.2d 355 (1984). It is difficult to
construct a theory under which the errone-
ous instruction in this case could have prej-
udiced Pyle. According to the defendants,
the instruction wrongly raised the possibili-
ty that Pyle’s bad acts ecould be imputed to
the City. They argue that this allowed the
jury to “depersonalize” Pyle and potential-
ly find Pyle liable for acts committed by
the City. This reasoning is unpersuasive.
The only acts that might be considered
sexually discriminatory were committed by
Pyle. Assuming the magistrate judge was
ultimately correct in ruling that Pyle was
not a policymaker, the only defendant that
could be prejudiced by the instructional er-
ror was the City of Crown Point. Since the
district court set aside the verdict against
the City, that potential prejudice was
cured.

B. Instatement of Bruno

[31 Next, the defendants challenge the
magistrate judge’s use of Title VII to order
Bruno’s instatement to the paramedic posi-

4. Although Pyle moved for judgment notwith-
standing the verdict, and in the alternative for a
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tion. They contend the relief is extraordi-
nary and improper because it would likely
result in the bumping of an innocent, in-
cumbent employee (namely Walters, who
apparently was still a Crown Point par-
amedic at the time of trial, nearly three
years after being hired). They argue this
result is inequitable given the uncontro-
verted evidence that the City did not re-
peatedly discriminate against females and
that such discrimination was not the offi-
cial policy of the City. However, if the
jury was correct in finding intentional dis-
crimination against Bruno, the magistrate
judge was clearly within his authority. Ti-
tle VII grants federal courts the power to
“order such affirmative actions as may be
appropriate, which may include, but is not
limited to, reinstatement or hiring of em-
ployees, with or without back pay ... or
any other equitable relief as the court
deems appropriate.” 42 U.S.C. § 2000e~
5(g). The purpose of Title VII is “to make
the vietims of unlawful discrimination
whole” by putting them in the “position
where they would have been were it not for
the unlawful discrimination.” Albermarle
Paper Co. v. Moody, 422 U.S. 405, 421, 95
S.Ct. 2362, 2378, 45 L.Ed.2d 280 (1975)
(quoting the Committee Report on Title
VII, 118 Cong.Rec. 7168 (1972)). Ordinari-
ly, “slotting the victim in that position ...
that would have been his had he been hired
at the time of his application ... will be
necessary to achieve the ‘make-whole’ pur-
poses of the Act.” Franks v. Bowman
Transp. Co., Inc., 424 U.S. 747, 764-66, 96
S.Ct. 1251, 126465, 47 L.Ed.2d 444 (1976).
This is true even where incumbents are
bumped from their jobs because those in-
cumbents would not have been hired if the
discrimination had not occurred. What the
Supreme Court has called ordinary relief,
we will not call extraordinary.

C. PEvidence of Discrimination

[4,5] That brings us to the defendants’
final argument—that Bruno failed to prove
she was the victim of intentional sex dis-
crimination. The magistrate judge denied
defendants’ motion for judgment notwith-
standing the verdict.! The magistrate

new trial, the magistrate judge treated the mo-
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judge’s explanation of his decision to let
the jury verdict stand was brief and provid-
ed little in the way of specifics. We review
the magistrate’s denial of a motion for
judgment notwithstanding the verdict de
novo. Aungst v. Westinghouse Electric
Corp., 937 F.2d 1216, 1219 (7th Cir.1991).
We determine whether the evidence is suf-
ficient to support the verdict. Collins v.
State of Illinois, 830 F.2d 692, 697 (7th
Cir.1987). Although we take the evidence
and all reasonable inferences from it in the
light most favorable to Bruno, the evidence
supporting the verdict must be substan-
tial; a mere scintilla of evidence will not
suffice. Aungst, 937 F.2d at 1219-20; Col-
lins, 830 F.2d at 698-99.5

[6] Under both Title VII and § 1983,
the plaintiff is required to establish that
she has been the victim of intentional dis-
crimination. Friedel v. City of Madison,
832 F.2d 965, 971-72 (7th Cir.1987). The
plaintiff can provide evidence of intentional
discrimination in two different ways. The
plaintiff may either offer direct proof of
discrimination, Price Waterhouse v. Hop-
kins, 490 U.S. 228, 109 S.Ct. 1775, 104
L.Ed.2d 268 (1989), or may rely on indirect
evidence using the McDonnell Douglas
Corp. v. Green, 411 U.8. 792, 93 S.Ct. 1817,
36 L.Ed.2d 668 (1973), burden-shifting
method of proof. See King v. Bd. of Re-
gents, Univ. of Wisconsin, 898 F.2d 533,
537 (7th Cir.1990); Randle v. LaSalle Tele-
communications, Inc., 876 F.2d 563, 568—
69 (Tth Cir.1989). Our examination of the
record persuades us that substantial evi-
dence does not support a finding of inten-
tional discrimination under either evidentia-

ry path.

tion as one for a new trial only. (See August 29,
1990 opinion at 2-3.)

5. Defendants challenge the judgment on both
the § 1983 claim and the Title VII claim. The
§ 1983 claim was tried to a jury, and the Title
VII claim was simultaneously tried to the judge.
Normally in a bench trial, the judge makes
specific findings of fact and conclusions of law
that are reviewed under the “clearly erroncous”
standard. Fed.R.Civ.P. 52(a). However, when,
as in this case, a “legal” § 1983 claim and an
“equitable” Title VII claim are tried together, the
jury’s verdict binds the judge and he is not

1. Direct Evidence

[71 Under Price Waterhouse, the plain-
tiff has the initial burden of proving by
direct evidence that an impermissible
factor, in this case sex, played a motivating
part in an employment decision. If the
plaintiff proves that sex played a motivat-
ing part in an employment decision, “the
defendant may avoid liability only by prov-
ing by a preponderance of the evidence
that it would have made the same decision
even if it had not taken the plaintiff’s gen-
der into account.” Price Waterhouse, 490
US. at 258, 109 S.Ct. at 1795. See also
McCarthy v. Kemper Life Ins. Co., 924
F.2d 683, 686 (7th Cir.1991); Randle, 876
F.2d at 568-69.

Bruno claims that the family-oriented
questions she was asked in her interview
for the paramedic position are “direct evi-
dence” that sex played a motivating part in
the defendants’ decision not to hire her.
Bruno testified that during her interview
Pyle asked her how her husband would feel
about her going back on 24-hour shifts,
whether she was going to have more chil-
dren and a question about child care for
her son. Pyle denied asking Bruno about
her plans for having more children and
stated that he did not recall if he asked any
of the male applicants about how their
wives would feel or whether they expected
to have more children. Pyle stated he did
discuss family status with all the appli-
cants. Bruno attempted to impeach Pyle’s
testimony with his deposition answers tc
similar questions. While this impeachment,
was dubious at best, when we view all this
evidence in the light most favorable to Bru-
no, we conclude that the jury could have
found that Pyle did not ask the male appli-

required to make separate factual findings.
McKnight v. General Motors Corp., 908 F.2d 104,
113 (7th Cir.1990), cert. denied, — US. —,
111 S.Ct. 1306, 113 L.Ed.2d 241 (1991); Willian:-
son v. Handy Button Machine Co., 817 F.2d
1290, 1293-94 (7th Cir.1987). The magistrate
judge in this case did not make independent
factual findings. In such cases, the court’s judg-
ment on the Title VII claim has the same fate as
the jury's verdict in the § 1983 claim, reviewed
under the directed verdict/INOV, sufficiency of
the evidence standard, See King v. Board of
Regents, Univ. of Wisconsin, 898 F.2d 533, 538
(7th Cir.1990).
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cants how their spouses felt about working
a 24-hour shift on an ambulance or wheth-
er they planned to have more children.

As Bruno’s counsel acknowledged at oral
argument and in his closing argument at
trial, an employer may ask about a poten-
tial employee’s family circumstances in-
cluding questions about child care, spouse’s
employment and potential conflicts with job
and family. An employer is not required to
ignore an applicant’s family and family re-
sponsibilities. Such questions are appropri-
ate and in some circumstances probably
necessary. This of course assumes that
the questions are asked in a neutral, non-
discriminatory manner of all applicants.
While family questions are important, an
interviewer should not single out women
and focus on them as if they were the only
sex concerned about how family responsi-
bilities may affect the demands of the job.

Here, the jury could believe Pyle asked
only Bruno about her husband’s opinion of
her taking the job. True, Bruno’s husband
apparently was the only spouse Pyle knew
to be involved in his own 24-on/48-off
shift. Nevertheless, if that issue was im-
portant to the job, he probably should have
asked all the applicants this question. The
question or comment about having more
children appears inappropriate in these cir-
cumstances and probably irrelevant. To
the latter question Bruno inevitably an-
swered “No.” With a question that per-
sonal—whether to a male or female—the
interviewee has to assume that the employ-
er wants to hear a negative answer, so the
“No” answer does not eliminate the prob-
lem.

The fact that Pyle asked only Bruno fam-
ily-oriented questions reveals that those
questions were based on sex stereotypes—
namely, that females are the primary care
providers for children and that the wife’s
career is secondary to the husband’s.
Merely showing the questions were asked,
however, is not sufficient to prove inten-
tional discrimination. Questions “based on
sex stereotypes do not inevitably prove

6. Bruno also contends that Pyle’s reference in
her interview to the lack of female bathroom
facilities is direct evidence of sex discrimina-
tion. This argument has no substance; accord-
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that gender played a part in a particular
employment decision.” Price Waterhouse,
490 U.S. at 251, 109 S.Ct. at 1791. Bruno
“must show that the employer actually re-
lied on her gender in making its decision.”
Id.

Thus, we must determine whether there
is substantial evidence that Pyle relied on
the sex stereotyped questions in making
his decision to hire Walters. Pyle stated he
questioned Bruno about her family because
he was concerned about possible time con-
flicts with both Bruno and her husband
working 24/48-hour shifts, Bruno working
a second full-time job at Methodist Hospi-
tal, and a two-year-old son at home. Pyle
himself testified that from his personal ex-
perience he knew of the strains and de-
mands of child care when both parents
work full-time (not to mention when one
parent also works a second full-time job).
There is no evidence that any other appli-
cant was faced with this unique and de-
manding situation. Further, Pyle testified
that he would be concerned about the fami-
ly circumstances of any applicant, male or
female, in Bruno’s situation. In any event,
Bruno’s answers appear to have reassured
Pyle; at least, there is nothing in the
record to suggest otherwise. Bruno testi-
fied that she told Pyle that at the time her
mother-in-law lived with her and her fami-
ly. In effect, she had around-the-clock
child care. Thus, what would seem to be
an obvious and necessary question is re-
solved with that answer. The only notes
Pyle made on Bruno’s application during
the interview said “No problem w/24/48 hr
shifts” and “No problem w/child care.”
The notations could be evidence that Pyle
concluded Bruno’s family circumstances
would not affect her ability to work for
Crown Point; or perhaps he was merely
noting that she thought two full-time jobs
would not cause family or child-care prob-
lems. Neither inference implies that Pyle
concluded Bruno’s sex rendered her ineligi-
ble for the job. The evidence in the record
does not establish that Pyle relied on sex
stereotypes.$

ing to Bruno's own testimony, Pyle merely
pointed out that the new facilities being built
would include a bathroom for women. There is
no bias in such a statement, but of course, Pyle
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2. Indirect Evidence

[8] Although there was no direct evi-
dence of sex discrimination, Bruno may
also establish intentional discrimination
through the burden-shifting method of
proof outlined in McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 802-04, 93
S.Ct. 1817, 1824-25, 36 L.Ed.2d 668 (1973),
and Texas Dept. of Community Affairs v.
Burdine, 450 U.S. 248, 252-56, 101 S.Ct.
1089, 1093-95, 67 L.Ed.2d 207 (1981). The
McDonnell Douglas/Burdine structure is
well-known:

First, the plaintiff has the burden of
proving by the preponderance of the evi-
dence a prima facie case of discrimina-
tion. Second, if the plaintiff succeeds in
proving the prima facie case, the burden
shifts to the defendant “to articulate
some legitimate, nondiscriminatory rea-
son for the employee’s rejection.” Third,
should the defendant carry this burden,
the plaintiff must then have an opportu-
nity to prove by a preponderance of the
evidence that the legitimate reasons of-
fered by the defendant were not its true
reasons, but were a pretext for discrimi-
nation.

Burdine, 450 U.S. at 252-53, 101 S.Ct. at
1093 (quoting McDonnell Douglas, 411
U.S. at 802-04, 93 S.Ct. at 1824-25) (cita-
tions omitted). To establish a prima facie
case under the MeDonnell/Burdine analy-
sis, Bruno need only prove “that she ap-
plied for an available position for which she
was qualified, but was rejected under cir-
cumstances that give rise to an inference
of unlawful discrimination.” Id. at 253,
101 S.Ct. at 1093. The burden of produc-
tion that shifts to the defendants when
Bruno establishes her prima facie case is
merely to clearly set forth, through admis-
sible evidence, a legitimate, nondiserimina-
tory reason for Bruno’s rejection. The de-
fendants “need not persuade the court that
it was actually motivated by the proffered
reasons.” Id. at 254-55, 101 S.Ct. at 1094.
“The ultimate burden of persuading the
trier of fact that the defendant intentional-

would have no reason to mention it to the male
applicants. Bruno also keeps reminding us that
Crown Point has never hired a female paramedic
or emergency medical technician. Yet the uncon-
tradicted evidence showed that Pyle and Crown
Point Emergency Services employed women in
other capacities and, more importantly, that Bru-

ly diseriminated against the plaintiff re-
mains at all times with the plaintiff.” Id.
at 253, 101 S.Ct. at 1094.

[9] Bruno established a prima facie
case by showing that she was in a protect-
ed class, that she applied for the position of
paramedic for which she was qualified, and
that a person not in the protected class,
Thomas Walters, was hired. This shifted
the burden of production to Pyle to artic-
ulate a legitimate, nondiscriminatory rea-
son for his failure to hire Bruno.

[10] Pyle articulated several legitimate,
nondiscriminatory reasons for hiring Wal-
ters. Pyle testified that he chose Walters
because he had the least experience (about
a year) and therefore could be molded in
the Crown Point way of doing things.
Walters also had undergone some training
as a paramedic student with the Crown
Point emergency team; he therefore had
the advantage of being known to Pyle anc.
the other paramedics who apparently had &
favorable impression of his work. Finally,
Walters scored well on Pyle’s subjective
list of qualities, such as personality; in the
vernacular, Walters and Pyle “clicked” dur-
ing their interview.

After Pyle articulated these nondiscrimi-
natory reasons, Bruno had the burden to
prove they were mere pretext. This she
failed to do. The evidence supporting
Pyle’s articulated reasons for hiring Wal-
ters includes the fact that Pyle was the
first and only director of the Crown Point
Emergency Medical Services Department.
The Department was very small, consisting
of Pyle and six other paramedics. Other
than patient care standards, Pyle controlled
employee procedures in the Departmert
and had a “Crown Point way of doing
things.” Thus, it was logical for Pyle to
want employees that could be molded into
the Crown Point way of doing things and
would be able to fit in with the existing
paramedic team. Further support for
Pyle’s contention that he was concerned
with the Crown Point way of doing things
is his notation on Walters’ application that

no was the first qualified female to ever apply for
an open paramedic position and she was given
serious consideration and an interview. If any-
thing, the new facility then under construction
was evidence that the department anticipated hir-
ing wormen.
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he “[clould be molded into our way of
doing things” and the notation on the appli-
cation of the oldest (87 years old) and most
experienced applicant, Reed, that he “may
be too old, set in his ways.” Pyle obvious-
ly had a trained team in place and wanted
the new person to fit in, rather than em-
ploying procedures learned elsewhere.

Bruno presented no evidence to rebut
Pyle’s articulated reasons for hiring Wal-
ters other than to attack the wisdom of
hiring the applicant with the least experi-
ence. Neither § 1983 nor Title VII, how-
ever, was intended to limit the traditional
hiring and firing prerogatives of employ-
ers; it was intended to prohibit deliberate
discrimination. Burdine, 450 U.S. at 259,
101 S.Ct. at 1096. An employer’s decision
does not have to be wise, prudent or logi-
cal; it merely has to be explained clearly
and applied indiscriminately. Burdine, 450
U.S. at 259, 260, 101 S.Ct. at 1096, 1097.
“If you honestly explain the reasons behind
your decision, but the decision was ill-in-
formed or ill-considered, your explanation
is not a pretext.” Pollard v. REA Magnet
Wire Co., Inc., 824 F.2d 557, 559 (7th Cir.),
cert. denied, 484 U.S. 977, 108 S.Ct. 488, 98
L.Ed.2d 486 (1987). See also Friedel v.
City of Madison, 832 F.2d 965, 973 (7th
Cir.1987) (“Neither sections 1981 and 1983
nor Title VII makes an employer liable for
simply erroneous or arbitrary decisions.”);
Nix v. WLCY Radio/Rahall Communica-
tions, 738 F.2d 1181, 1187 (11th Cir.1984)
(“The employer may fire an employee for a
good reason, a bad reason, a reason based
on erroneous facts, or for no reason at all,
as long as its action is not for a discrimina-
tory reason.”).

Pyle’s decision to go with the least expe-
rienced, qualified paramedic prejudiced
equally the other more experienced male
paramedics; it was a gender-neutral consid-
eration. The uncontroverted evidence
showed that Pyle ranked a male applicant,
Ron Reed, as the most experienced par-
amedic and another male candidate had at
least as much experience as Bruno. Even
if Pyle had hired the most experienced par-
amedic, according to objective standards,
Bruno would not have been the choice.
Bruno argues that the jury could have be-
lieved she was as qualified as Reed or any
other paramedic. We disagree; there is no
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evidence that Pyle considered her to be as
experienced as Reed, and an objective ex-
amination of their resumes does not sup-
port her contention.

In order to reach a verdict of intentional
discrimination, the jury had to conclude
Pyle’s reasons for hiring Walters were a
pretext. Bruno’s attorney admitted at oral
argument that, in order to accept Bruno’s
argument of pretext, the jury had to con-
clude that Pyle’s effort to discriminate
against Bruno was so well-thought-out that
he hired the least experienced male par-
amedic over six more experienced men, all
s0 he could concoct the pretextual argu-
ment that he wanted to mold his new par-
amedic into the Crown Point way of doing
things. The jury would also have had to
conclude that, during the interviews, Pyle
wrote the notations on Reed’s application
and Walter’s application solely in an at-
tempt to cover-up his discrimination
against Bruno. These theories are too far-
fetched and simply implausible given the
evidence in this case. See, e.g., Anderson
v. City of Bessemer City, 470 U.S. 564,
575, 105 8.Ct. 1504, 1512, 84 L.Ed.2d 518
(1985) (“the story itself may be so internal-
ly inconsistent or implausible on its face
that a reasonable factfinder would not
credit it”). It is much more likely that Pyle
actually saw Walters’ relative inexperience
as a potential advantage for easily accept-
ing and blending in with an established
team; this, combined with Walters’ previ-
ous favorable experience with Crown Point
as a paramedic student and his compatible
encounter with Pyle during the interview,
meant that Walters was offered the job.
Whether Pyle’s decision was the right one
for the best delivery of paramedic services
to Crown Point is not for us to decide.
Whatever the wisdom of choosing Walters
over seven more experienced paramedics
(six male, one female), the evidence does
not support the conclusion that sex was a
determining factor in the hiring decision.

I11.

An employer may ask applicants ques-
tions regarding family circumstances in-
cluding questions about child care, spouse’s
employment and supportiveness, and poten-
tial conflicts with job and family. How-
ever, the questions should be asked of all
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applicants, regardless of sex, who appear
to present family circumstances that might
impact their ability to do certain jobs. The
fact that family-oriented questions are
asked only of female applicants, however,
is not in itself sufficient evidence to sup-
port a finding of intentional sex discrimina-
tion. The plaintiff still must prove that the
employer based his decision on the sex
stereotypes implicit in such questions when
directed only to women. Since there is no
other evidence to support a finding of in-
tentional sex discrimination and since Bru-
no’s theory that Pyle’s reasons for hiring
Walters were pretext is implausible, the
judgment is REVERSED and remanded
with instructions that judgment be entered
for the defendant.

EASTERBROOK, Circuit Judge,
dissenting.

Pyle asked Bruno how her husband felt
about her applying for the job and whether
she planned to have additional children.
These paternalistic questions, asked only of
women, show that he thought about men
and women differently and allowed the
jury to infer that he believes a woman’s
place is in the home. Did this belief work
to Bruno’s disadvantage? We know that
Pyle has never hired a female paramedic.
That the City has built women’s restrooms
hardly compels the jury to infer that Pyle
treats women and men as equals.

Pyle’s explanation for giving Walters the
position Bruno sought is that Walters had
the least experience of any qualified appli-
cant and therefore “[cjould be more easily
molded into our way of doing things.” By
contrast Reed, who was first on Pyle’s
initial list, “may be too old—set in his
ways.” A jury could think this an honest
explanation. If honest, it defeats Bruno’s
claim because it is unrelated to sex. Cf.
Visser v. Packer Engineering Associates,
Inc., 924 F.2d 655 (Tth Cir.1991) (in banc);
Pollard v. Rea Magnet Wire Co., 824 F.2d
557 (7th Cir.1987). A jury also could find
this explanation fabricated, a pretext—age
discrimination on top of sex discrimination.
When asked just what the “Crown Point
way of doing things” is, Pyle had no an-
swer. He conceded that the paramedics
operate under the direction of a local hospi-

tal. If “our way of doing things” is no
different from anyone else’s (did Crown
Point really have a municipal way of re-
starting a heart or dressing a wound?),
then this “explanation” is just an effort to
blow smoke in the jurors’ eyes. It failed.
It was not doomed to fail, but it did, and its
very failure adds to the lists of inferences
against Pyle. Benzies v. Illinois Depart-
ment of Mental Health and Developmen-
tal Disabilities, 810 F.2d 146, 148 (Tth Cir.
1987). If the employer is trying to hide its
real reason, that effort—coupled with the
evidence making up the employee’s case—
may convince the trier of fact that the real
reason needed to be hidden because it was
discriminatory. See also Furnco Con-
struction Corp. v. Waters, 438 U.S. 567,
577, 98 S.Ct. 2943, 2949, 57 L.Ed.2d 957
(1978); Texas Department of Community
Affairs v. Burdine, 450 U.S. 248, 254-56,
101 S.Ct. 1089, 1094-95, 67 L.Ed.2d 207
(1981).

My colleagues make some solid points in
favor of Pyle and the City. A verdict in
their favor could not be disturbed. When
the inferences cut both ways, the trier of
fact is entitled to decide. Both the jury
evaluating the § 1983 claim and the judge
assessing the Title VII claim accepted the
inferences in Bruno’s favor. We should
affirm the judgment.
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