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that all persons are created equal and are entitled to equal rights and oppor-
tunity under the law; that to give security to these things is the principal
office of government, and that when government does not confer this securi-
ty, it fails in its chief design.

The Missouri Constitution reflects a great deal of the ideology of
American government, as illustrated by this section. This section pro-
vides two basic responsibilities of government. The first is a general
philosophical objective that recognizes the concept that one purpose
of government is the general welfare of the people, and a government
that does not safeguard that welfare does not meet its major obliga-
tion. This might bring to mind Lincoln’s assertion that government
should be “of the people, by the people, and for the people.”

The U.S. Declaration of Independence is the origin of the life, liberty,
and happiness phrase here, although the substance of the U.S.

H P Type here to search

Constitution emphasizes protection of life, liberty, and property. Not
to let this point drop, this section adds the protection “of the gains of
their own industry” —of property. Protecting these “natural rights” is
the second fundamental function of government and is combined
with the protection of equal rights and opportunities under law. In
the national Constitution the Fourteenth Amendment’s due process
and equal protection clauses offer the same broad protections. In fact,
federal courts have often used these clauses to protect individuals

against state government action not checked by the state courts.

These clauses in the Missouri Constitution have not had the impac‘:’“m”agE

on state court activity that the national clauses through the national
courts have had.

In 1964, however, the Supreme Court of Missouri considered a chal-

lenge to a Sunday closing law. The charge was that it was
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unconstitutional by being a special law, containing unreasonable, ar-
bitrary, and discriminating classification in that “persons are created

equal; and are entitled to equal rights and opportunities under the
law.”3 The court ruled that the forced closings did not violate the due

process and equal protection clauses of the Missouri Constitution.
Another Missouri case dealt with the enjoyment of the gains of one’s
own industry. The Supreme Court interpreted this provision as not
prohibiting the inclusion of compulsory union membership provi-

sions in collective bargaining agreements.4

Generally speaking, the Missouri Supreme Court interprets the equal
rights and opportunities clauses here as having the same meaning as
the equal protection clause of the Fourteenth Amendment of the na-
tional Constitution. Both are intended to prevent invidious discrimi-

nation. In pursuing this goal, the crucial consideration is whether the

H P Type here to search

© & https://nook barnesandnoble.com/products/9780826272294/sample?sourceEan=9780826272294

[ NOOK Tablets | Apps | Accessc X S

- O v

no®ee

classification burdens a “suspect class” or impinges on a “fundamen-
tal right.” “Fundamental rights” include, but are not limited to, free-
dom of speech, freedom of press, freedom of religion, the right to
vote, and the right to personal privacy, all of which are enumerated
later in the Bill of Rights. Still, in one case the state was interpreted to
be able to restrict political conduct by prohibiting state merit employ-
ees from being candidates for any partisan office, determining that

exclusion based on this law served a valid and rational state interest.2
A “suspect class” would be one defined by race, national origin, or in
some cases illegitimacy that because of historical unequal treatment

evokes special protection from a political process controlled by the

meljc;rity.Q A case in 1993 challenged a parole denial on the basis of|

Next Page

equal protection. The plaintiffs submitted a list of inmates, the crimes

committed, and the amount of time served before parole had been
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granted. The argument was that inmates with similar crimes should
be given parole within the same time period. The list did not include
details of the crimes, so the court could not make a comparison as to
the seriousness of the crimes. The court stated that the plaintiffs had
not shown that they and the inmates included on the list were simi-
larly situated, and noted that prisoners and parole classifications did
not involve suspect classes or fundamental rights. Therefore, the clas-
sification made in granting parole had to be only rationally related to
a legitimate government purpose. Note the use of government pur-
pose as a rationale to justify government action. Requiring prisoners
who commit more serious crimes to serve more time in prison was a
legitimate government purpose. The court ruled that the plaintiffs
had not shown any equal protection violation—or prejudicial treat-

ment.Z
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It is not clear whether the equal rights and due process clauses con-
tained in Section 2 apply only to governments or whether there may
be some application to private actors. How could it protect against
private actions? “If these provisions are construed to impose an af-
firmative governmental duty to prevent discriminatory action by
non-governmental actors, they could have the same effect as an

equality guarantee directly enforceable against private i.nfringers.”§

Section 3: Powers of the People over Internal Affairs, Constitution,
and Form of Government
That the people of this state have the inherent, sole and exclusive right to

>

regulate the internal government and police thereof, and to alter and abolish
Next

Page

their constitution and form of government whenever they may deem it neces-

sary to their safety and happiness, provided such change be not repugnant to
the Constitution of the United States.
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Again, this is a basic statement of the power of the people, which
would be absolute except for the national Constitution. There is a re-
striction on the form of government that might be established since a
republican or representative form of government is required by Arti-
cle IV, Section 4, of the national Constitution. The section would ap-
pear to allow for initiatives to alter the constitution as is later explicit-
ly placed in the constitution.

Section 4: Independence of Missouri—Submission of Certain Amend-
ments to the Constitution of the United States

That Missouri is a free and independent state, subject only to the Constitu-
tion of the United States; that all proposed amendments to the Constitution
of the United States qualifying or affecting the individual liberties of the peo-
ple or which in any wise may impair the right of local self-government be-

longing to the people or which in any wise may impair the right of local
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self-government belonging to the people of this state, should be submitted to
conventions of the people.

Section 4 recognizes the supremacy of the national Constitution while
affirming the rights of the state as a sovereign body. States are fond of
reminding citizens that they are the foundational government with
rights of the national government being only those specified in the
Constitution. However, the statement that requires amendments deal-

ing with individual liberties or the right of self-government to be sub-

Next Page

mitted to conventions of the people is trumped by the national Cm:
stitution. It states that ratification by state legislatures is valid, as well

as by conventions. Yet it is still important to note that individual

liberties and local self-government were deemed so important that
constitutional changes in these areas needed direct input by citizens

through a convention.
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We see that Sections 1-4 of Article I are basically confined to general
statements of principles; they provide broad guidance in the area of
the relationship of people to the government. Principles can be im-
portant, however, as noted in a court case in 1942 in which the Su-
preme Court of Missouri considered the concept of privacy and relat-
ed the right of privacy to the principles stated in these sections. The
basis for the right to privacy or personality was viewed as the right to
be left alone, a part of the right to liberty and pursuit of happiness,
which recognizes that the individual does not exist solely for the state
or society but has inalienable rights that cannot be lawfully taken
from him so long as he behaves properly.g

In 1988 the state supreme court heard the case of Nancy Cruzan, who
had been severely injured in a car accident and left in a vegetative

state. The court reversed a trial court and considered what rights an
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individual has in these conditions by stating that the state has no

right “to force an individual to die by starvation and dehydration,”

though there was a right to refuse treatment. Strict procedures were

needed to prove that consent, however, and these were not met in the

Cruzan case. At the same time the court declined to find a broad right

to privacy in applying the common law right to informed consent.

The U.S. Supreme Court, on appeal, affirmed that a competent persoﬂ>

has the right to informed consent under due process of law, but it

Next Page

does not apply to incompetent persons.m The right to privacy re-
mains a slippery concept.

Section 5: Religious Freedom —Liberty of Conscience and Belief
—Limitations

That all men have a natural and indefeasible right to worship Almighty God

according to the dictates of their own consciences; that no human authority
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can control or interfere with the rights of conscience; that no person shall, on
account of his religious persuasion or belief, be rendered ineligible to any
public office or trust or profit in this state, be disqualified from testifying or
serving as a juror, or be molested in his person or estate; but this section
shall not be construed to excuse acts of licentiousness, nor to justify practices
inconsistent with the good order, peace or safety of the state, or with the
rights of others.

As we embark upon the discussion of particularized rights in the Mis-
souri Bill of Rights, it is important to realize that the state constitution
is much more specific and deals separately with elements of protec-
tions given more efficiently in the U.S. Constitution. At the very be-
ginning here we see that the Missouri Constitution gives separate sec-
tions to the two religion-related rights that are given but two phrases
in the First Amendment of the national version. This conflicting
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pattern will recur with subsequent rights. State constitutions spell out
the rights (and often the limits upon those rights) that are generalized
and need more court interpretation in the case of the national Consti-
tution.

Section 5, then, clearly mandates freedom of worship—within the
context of conscience—not being a factor in relations with govern-

ment. Religious belief cannot disqualify anyone from public office or
from serving on juries, nor can it affect their property rights. Unlike

the national Constitution, though, this section notes limits upon th Neapage
rights. A balance must be found that protects individual religious

freedom while at the same time allowing the rights of the larger com-
munity to be considered. Believe what you will, but when you begin

to practice your beliefs, there are limits that protect others’ rights and

the solemnity of the community.
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A case from 1973 offers an example of a challenge based on a reading
of this section. In it an argument was made that the payment of real
and personal property taxes that support public schools by parents
who sent their children to a religiously oriented school interfered
with their constitutional right to select such a school for their chil-
dren. The argument was that paying taxes and private school tuition
placed an unfair burden on the family. The Supreme Court of Mis-
souri found that the paying of taxes did not interfere with religious

freedom even if it might cause some financial burden 11

Another case dealt with members of a religious society who sought to
nullify a zoning regulation that denied them access to housing on the
basis that they did not qualify for an area zoned for single-family resi-
dences. The Supreme Court of Missouri found that denial of a permit

to make their home in a residence existing in an area zoned

H P Type here to search

single-family residential was not a violation of their constitutional
rights under the freedom to worship clause. The needs of the reli-
gious organization did not take precedence over the rights of the

community to maintain areas for single-family residences. 12

Section 6: Practice and Support of Religion Not Compulsory— Con-
tracts Therefore Enforceable
That no person can be compelled to erect, support or attend any place or sys- >

tem of worship, or to maintain or support any priest, minister, preacher

Next Page

teacher of any sect, church, creed or denomination of religion; but if any per-
son shall voluntarily make a contract for any such object, he shall be held to
the performance of the same.

This section is also directed toward the separation of church and state

and has been interpreted by the Missouri courts to demand a stronger

barrier than does the national Constitution. The state supreme court
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held in 1974 that a state law requiring public school boards to provide
textbooks to teachers in private schools violated Section 6 since this
section prohibits the support of any “teacher or sect.” In addition, the
provision requiring that textbooks be provided to pupils attending
private schools was found in violation of Article IX, Section 8, of the
Missouri Constitution, which prohibits payment from a public fund
in aid of any religious creed, church, or sectarian purpose. This is
clearly a more restrictive view of the permissible use of public funds
than is allowed under current precedent by the U.S. Supreme Court if

there is no excessive government entanglement with religior\.E

The Missouri Constitution is also more restrictive in terms of the use
of public funds for transportation of children to private schools. The
Supreme Court of Missouri ruled as early as 1953 that the use of pub-
lic funds to transport pupils to and from sectarian parochial schools

H P Type here to search

was not permissible since it was not for the purpose of maintaining
free public schools (a constitutional responsibility), and a school’s
funds must be used solely for maintaining free public schools. This
was after, it should be noted, the federal Supreme Court had allowed
this practice under the rationale that providing safe transportation
was aiding a child and not a religion. The Missouri court’s position
was accepted by the U.S. Supreme Court in a memorandum opinion
in 1974, in which the Court affirmed the denial of transportation on
public school buses to parochial children, noting that the state had a

valid interest in maintaining a very high wall separating church and

state. 14 Section 7 will reaffirm this concept.

Next Page

Section 7: Public Aid for Religious Purposes— Preferences and Dis-

criminations on Religious Grounds

That no money shall ever be taken from the public treasury, directly or
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indirectly, in aid of any church, sect or denomination of religion, or in aid of
any priest, preacher, minister or teacher thereof, as such; and that no prefer-
ence shall be given to nor any discrimination made against any church, sect
or creed of religion, or any form of religious faith or worship.

In a sense, Section 7 sums up Sections 5 and 6, emphasizing again the
separation of church and state and free exercise of religion. An exam-
ple of an application of this section was seen in a case in which the
Supreme Court of Missouri ruled that no judicial officer may base a

determination of child custody on approval or disapproval of the be-

lief, doctrine, or tenets of the religion of either parent.E

Thus, the concept of religious freedom in the state of Missouri is a re-
sult of the application of both the Missouri and the national constitu-
tions. One way to involve the federal government has been through
the use of funds to preempt state powers. For example, if federal
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funds are involved, the U.S. Supreme Court has held that—provi-
sions of the state constitution notwithstanding—educationally de-
prived children attending nonpublic schools are entitled to receive an
allocation of federal funds for programs of special service comparable
in quality, scope, and opportunity to those received by children in

public schools. 16

Section 8: Freedom of Speech—Evidence of Truth in Defamation Ac- >
tions—Province of Jury

That no law shall be passed impairing the freedom of speech, no matter by

what means communicated: that every person shall be free to say, write

Next Page

publish, or otherwise communicate whatever he will on any subject, being
responsible for all abuses of that liberty; and that in all suits and prosecu-

tions for libel or slander the truth thereof may be given in evidence; and in

suits and prosecutions for libel the jury, under the direction of the court,
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shall determine the law and the facts.

This section has not provoked much in the way of interpretation from
the Supreme Court of Missouri. Protections and restrictions concern-
ing freedom of speech and slander and libel are basically the result of
case law interpreting the national Constitution. Any reference to the
Missouri Constitution is usually in conjunction with an interpretation
of the national Constitution. For example, in a 1960 case the Supreme
Court of Missouri upheld a statute providing for the seizure of ob-
scene materials, stating that there was not a violation of the free
speech and press, privileges and immunities, or due process provi-
sions of either the Missouri Constitution or the national Constitution.
Tllustrating the supremacy of the national Constitution in the area of
individual rights, the case was appealed to the U.S. Supreme Court,

where the Missouri ruling over this case’s specifics was reversed 17
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In 1989 the Missouri court upheld a law that prohibited the promo-
tion of obscenity. The court noted that previous decisions as early as
1896 had ruled that obscene publications were outside the scope of
constitutionally protected speech. The 1896 decision was based on
Section 14 of the 1875 constitution, and this provision was virtually
adopted whole by the 1945 revision—this section of the current con-
stitution. The antiobscenity statute was upheld using the standards
provided by the national Supreme Court in Miller v. California. The
basic federal guidelines remain: (1) whether the average person, ap-
plying contemporary standards, would find the work, taken as a
whole, appeals to prurient interests; (2) whether the work depicts or

describes in a patently offensive way sexual conduct specifically de-
fined by the applicable state law; and (3) whether the work, taken as a

whole, lacks serious literary, artistic, political, or scientific value18
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In another 1989 case the Supreme Court of Missouri answered an ar- beauty of highways and adjacent areas. This was a valid exercise of
gument that speech protection under the state constitution was police power to protect public safety, health, and morals. The law was
broader than under the national Constitution and protected also ruled content neutral; it was not affected by what the advertise-
solicitation by prostitutes. In response the court stated, “Where the ment said 12

state has exercised its inherent police power and criminalized prosti- The court balanced the interests of government and individuals in
tution, the constitutional guarantee of freedom of speech is not violat- violation of free speech in a case involving the rules of professional
ed when the speech claiming protection has as its objective an unlaw- conduct concerning the disciplining of an attorney. A prosecuting at- N
ful, economically motivated act.” In a 1992 case the Missouri court torney was charged with making “a statement with reckless regard as
ruled that a state statute regulating the use of outdoor advertising on to its truth or falsity” concerning the presiding judge in a murder
private property adjacent to the interstate and primary highway sys- case. The court ruled that the attorney could not use freedom of

tems did not impair business’s right to freedom of expression. Such speech as a defense against violations of the Rules of Professional
regulation was a valid exercise of the state’s police power, and the Conduct. The state’s interest in maintaining public confidence in the
regulation was necessary to promote highway safety, convenience, administration of justice was a compelling governmental objective

and enjoyment of highway travel and to preserve the natural scenic

that justified the restriction on freedom of speech.E
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Another distinction was made in terms of speech versus conduct in a
case involving a state law that outlawed the practice of using prizes
and other considerations by real estate brokers to promote the pur-

chase of real property. The court upheld the law as a regulation of

conduct, not of speech.ﬂ

Section 9: Rights of Peaceable Assembly and Petition

That the people have the right peaceably to assemble for their common good,
and to apply to those invested with the powers of government for redress of
grievances by petition or remonstrance.

The basic meaning of this section depends on the interpretation of the
assembly provisions of the First Amendment of the national Constitu-
tion. For example, when an individual urged a crowd at a protest ral-
ly to do violence against officers of the law and certain others during

a period of racist tension, he was prosecuted under Missouri statutes.
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The prosecution was challenged as a violation of the right of assem-
bly under the U.S. First Amendment. The appeal was denied under
the logic that prosecution under Missouri law was warranted because

the state has a strong and legitimate interest in preventing mob vio-

lence.22 Note that the Missouri Constitution, like many other state
constitutions, does not specify the application of assembly rights just
to government interference—as does the national Constitution. Thus, >
an interpretation of this clause could be conceived that would pro-
vide a greater protection from potential infringement of the rights of
peaceable assembly and petition than available from the federal Con-
stitution.

Next Page

Section 10: Due Process of Law

That no person shall be deprived of life, liberty or property without due pro-

cess of law.
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Readers should recognize this fundamental protection from the Fifth
and Fourteenth Amendments of the national Constitution that have
given rise to some of the most important court decisions restricting
the powers of government. What “due process” generally means,
both at the national and at the state levels, is that governmental action
that denies a person life, liberty, or property must be done in a funda-
mentally fair and consistent manner. What is or is not “fair,” of
course, is up to court interpretation, which has given the courts great
power in controlling the other branches of government in their rela-
tionships with individuals. Criminal cases are fertile ground for the
application of due process, and they are constantly being examined
by the courts. In an early example from 1953, the Missouri court
found that the circumstances under which a defendant of low intelli-

gence had confessed guilt (a confession coerced by inspired fear or
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promise of protection and daily interrogation over long periods of de-
tention) were fundamentally unfair—and thus declared unconstitu-
tional under the due process clause of the federal Fourteenth Amend-

ment.23

Note that it is the federal Fourteenth Amendment that provides the
basic thrust of both state and national court interpretations of due
process. In 1990 the Missouri Supreme Court was faced with a due
process argument concerning the Commission of Retirement, Remov-
al, and Discipline of Judges. Even though the commission commin-
gles the functions of investigation, prosecution, and adjudication, the
court ruled that a judge was not denied due process by a decision of
the commission. It said the commission would recommend discipline
only after a formal hearing in which the key elements of due process

were observed: assistance of counsel, notice, cross-examination of
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witnesses, and the introduction of evidence.24

The following fourteen articles articulate the specific areas of due pro-
cess of law protected by the Missouri Constitution. They generally
echo, and are anchored within, the criminal due process areas pro-
tected within the national Constitution. Much of the court precedent
in defining the reach of each protection comes from federal cases, so
we will focus on the reflections of these and the expansions allowed
within the Missouri Constitution.

Section 11: Imprisonment for Debt

That no person shall be imprisoned for debt, except for nonpayment of fines
and penalties imposed by law.

This provision goes back to the colonial experience and has been a
traditional restriction on government; however, as with most consti-

tutional law, there are always questions as to the application. The
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Missouri court ruled that imprisonment for contempt of court was a
proper remedy for failure to comply with a court order for the main-
tenance of child support, when a person disobeyed the order by in-

tentionally placing himself in a position that made compliance impos-

sible.25 This section is a case where a state constitution is more spe-
cific in the terms of the right than is the national Constitution.

Section 12: Habeas Corpus

That the privilege of the writ of habeas corpus shall never be suspended.
Though protected by the national Constitution, of course, the role of
habeas corpus in the Missouri justice system is summed up by the fol-
lowing: “The privilege of the writ of habeas corpus shall never be sus-
pended, and neither this court nor any other court has the right to in-

terfere with the exercise of that right by individuals.”26 A writ is a
court order directing an official who has a person in custody to bring





image21.png
p

B MyLibrary B

[ NOOK Tablets | Apps | Accessc X S

cC o © & hitps;//nook barnesandnoble.com/products/3780826272294/sample?sourceEan=9780826272294 IR LN @ O®©O® =

@ Getting Started  B¥ Home - OneTech G Google.

Nook: for Web

the individual before a judicial official and justify the detention. In
Missouri, twenty-four hours is the normal time a person can be held
in jail without a stated cause.

Section 13: Ex Post Facto Laws—Impairment of Contracts— Irrevoca-
ble Privileges

That no ex post facto law, nor law impairing the obligation of contracts, or
retrospective in its operation, or making any irrevocable grant of special
privileges or immunities, can be enacted.

The basic thrust of these restraints is to limit state authority in the use
of legislation in regard to individuals. The ex post facto clause is
aimed at laws that are retroactive and either alter the definition of

crimes or increase the punishment for criminal acts already commit-

ted 27 The other provisions basically force governments to pass gen-
eral laws that fit categories of individuals, and thus prevent

H P Type here to search

government from using laws either to interfere with private contracts

or to favor specific individuals or corporationaﬁ Retrospective laws
are defined as laws that “take away or impair a right acquired under
existing laws.” An example of this was a childhood sexual abuse stat-
ute that authorized causes of action that had been barred due to the
existing statute of limitations. The Missouri Supreme Court ruled that

once the original statute of limitations expires, thus barring action, a >

defendant acquired a vested right to be free from suit and that any

Next Page

retrospective legislative revival of the case would be unconstitution-
a1.22 But after the particularly horrendous sexual abuse death of a
child (Megan), the legislature passed a law requiring individuals who
had been previously convicted of or pled guilty to sex crimes (subject

to the law’s requirements) to register as sex offenders. The Missouri

Supreme Court said that this law did not violate the ex post facto or
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due process of law clauses of the state constitution 30

Section 14: Open Courts—Certain Remedies— Justice without Sale,
Denial, or Delay

That the courts of justice shall be open to every person, and certain remedy
afforded for every injury to person, property or character, and that right and
justice shall be administered without sale, denial or delay.

This is a rather clear-cut statement of principle in terms of the role
that the courts are to play in the operation of justice in the state of
Missouri. An illustration of the application of this clause occurred
when the Supreme Court of Missouri held a law unconstitutional that
required any person having a malpractice claim against a health care
provider to refer the claim to the secretary of the Professional Liabili-
ty Review Board Authority before filing an action in court. This was

held to be a precondition to access to the courts and, thus, a violation

H P Type here to search

of this provision.ﬂ However, the court did not find a violation of this
section when a medical malpractice plaintiff had to file, within ninety
days of filing a complaint, an affidavit stating the health provider’s
opinion of the merit of the complaint. This procedure was justified by
the court as an aid to the court in freeing itself from frivolous mal-
practice suits.32

In another case, the court allowed to stand a statute requiring a claim- >
ant injured on municipal property to give timely notice of the injury

to the mayor.ﬁ The general view of this section appears to be that it

does not create rights but merely provides persons who have legal [yorage

claims the right to bring those claims to court34 The court would
then consider whether a precondition imposed on an individual be-

fore a case could be brought to court created an undue burden to the

litigation of a claim.
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Section 15: Unreasonable Search and Seizure Prohibited — Contents
and Basis of Warrants

That the people shall be secure in their persons, papers, homes and effects,
from unreasonable searches and seizures; and no warrant to search any
place, or seize any person or thing, shall issue without describing the place to
be searched, or the person or thing to be seized, as nearly as may be; nor
without probably cause, supported by written oath or affirmation.

This section articulates the basic thrust of the U.S. Supreme Court in-
terpretations regarding the U.S. Constitution’s Fourth Amendment.
The Missouri courts have stated that the state and national constitu-

tional standards as to legality of arrest are not inconsistent.32 In de-
termining the issue of propriety of search and seizure, Missouri
courts have followed closely the lead of national precedents and defi-

nitions 36
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Section 16: Grand Juries—Composition—Jurisdiction to Convene—
Powers

That a grand jury shall consist of twelve citizens, any nine of whom concur-
ring may find an indictment or a true bill: Provided, that no grand jury shall
be convened except upon an order of a judge of a court having the power to
try and determine felonies; but when so assembled such grand jury shall
have power to investigate and return indictments for all character and
grades of crime; and that the power of grand juries to inquire into the willful
misconduct in office of public officers, and to find indictments in connection

therewith, shall never be suspended.

Next Page

Section 16 is a very clear statement of the functions of grand juries,

much more expansive and particular than that found in the national
Constitution. The Missouri Supreme Court in 1977 did add a qualifi-
cation to this section by stating that a grand jury cannot report its
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findings after investigation of a named public official except by in-
dictment. If no indictment is found, the interim report should be ex-
punged from the record 37 The grand jury process is rather time-con-
suming and expensive and is seldom used in Missouri; however, it
can play an important role in investigations of public officers. As a re-
sult, it provides an avenue for challenging governmental abuse.
Section 17: Indictments and Informations in Criminal Cases— Excep-
tions

That no person shall be prosecuted criminally for felony or misdemeanor oth-
erwise than by indictment or information, which shall be concurrent
remedies, but this shall not be applied to cases arising in the land or naval
forces or in the militia when in actual service in time or war or public dan-
ger, nor to examination in any criminal case.

This is a clear statement of the use of indictment and information in
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the criminal process. In Missouri for most cases an “information” is

used. “Information” is an accusation in the nature of an indictment

from which it differs only in that it is being presented by a competent

public officer (for example, a prosecuting attorney) rather than by a
grand jury. When the use of an information was challenged as a
violation of the Fifth and Fourteenth Amendments of the national

Constitution, the Supreme Court of Missouri ruled that prosecution

of felonies in state courts by information or indictment was not a

violation of the national Constitution. Certiorari was denied by the

U.S. Supreme Court, upholding the Missouri verdict.38

Next Page

Section 18(a): Rights of Accused in Criminal Prosecutions

That in criminal prosecutions the accused shall have the right to appear and

defend, in person and by counsel; to demand the nature and cause of the ac-

cusation; to meet the witnesses against him face to face; to have process to
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compel the attendance of witnesses in his behalf; and a speedy public trial by
an impartial jury of the county.

This is a restatement of the rights of the accused as they exist under
the national Constitution. An interesting question that has arisen re-
cently is whether it would be possible to videotape the testimony of
juveniles in child abuse cases to protect victims from the emotional
stress of testifying before the accused. The Supreme Court of Mis-
souri stated in a 1998 case that:

Before video depositions of child victims of sexual abuse could be ad-
mitted at trial without violating the confrontation clauses of the Mis-
souri and U.S. Constitutions, the state must produce evidence, at a
hearing, sufficient to establish not merely that it would be less trau-
matic for the child to testify at an in-camera deposition, but that the

emotional and psychological trauma which would result from
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testifying in open court or in the presence of the defendant in effect
makes the child unavailable as a witness at the time of the trial 32

The Missouri court’s interpretation of the accused’s right to confron-
tation was affirmed by the national Supreme Court in 1990. In subse-
quent cases the Missouri Supreme Court has ruled that in regard to

the accused’s right to due process, in this case to meet the witnesses
against him face-to-face, the Missouri Constitution was not more re- >
strictive than the confrontation clause of the Sixth Amendment 40
Section 18(b): Depositions in Felony Cases

Next Page

Upon a hearing and finding by the circuit court in any case wherein the ac-
cused is charged with a felony, that it is necessary to take the deposition of
any witness within the state, other than defendant and spouse, in order to

preserve the testimony, and on condition that the court make such orders as

will fully protect the rights of personal confrontation and cross-examination
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of the witness by defendant, the state may take the deposition of such witness
and either party may use the same at the trial, as in civil cases, provided
there has been substantial compliance with such orders. The reasonable per-
sonal and traveling expenses of defendant and his counsel shall be paid by
the state or country as provided by law.

Basically, this clause contains a restatement of the fundamental con-
stitutional protections of the rights of personal confrontation and
cross-examinations as interpreted by the federal courts. The goal is to
maintain a fundamentally fair process in both criminal and civil
cases. Note that the Missouri declaration of these rights is much more
detailed than the national standards. In commenting on the guarantee
of cross-examination, the state supreme court stated that under both
the national and the Missouri constitutions the right of cross-exami-

nation is not without limitation. The right is sufficiently protected if
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the defendant has the opportunity to bring out matters as to the wit-
ness, poor eyesight of the witness, and even the very fact that the wit-

ness has a bad memc;ry.g

Section 19: Self-incrimination and Double Jeopardy

That no person shall be compelled to testify against himself in a criminal
cause, nor shall any person be put again in jeopardy of life or liberty for the
same offense, after being once acquitted by a jury; but if the jury fail to ren-
der a verdict the court may, in its discretion, discharge the jury and commit
or bail the prisoner for trial at the same or next term of court; and if judg-
ment be arrested after a verdict of guilty on a defective indictment or infor-
mation, or if judgment on a verdict of guilty be reversed for error in law, the
prisoner may be tried anew on a proper indictment or information, or ac-

cording to the law.

The self-incrimination clause was clarified by the Missouri court in
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1979 when it stated that the provision that no person shall be com-
pelled to testify against himself not only prohibited comments on the
failure of a defendant to testify but also prohibited comments that
would have the effect of compelling a defendant to testify.g

The double jeopardy provision repeats the protection included in the
Fifth Amendment of the national Constitution. The Missouri Supreme
Court has stated that there is “no readily discernible difference” be-
tween the double jeopardy guarantee of the federal provisions and
Missouri’s common law tradition.43 However, if a jury cannot decide,
the court may commit the defendant for a new trial. Also, if there has
been an error in the trial procedure and the verdict is set aside, the
court may again commit the defendant for a new trial if sufficient evi-
dence of guilt was presented by the prosecution in the first trial 44
Section 20: Bail Guaranteed —Exceptions
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That all persons shall be bailable by sufficient sureties, except for capital of-
fenses, when the proof is evident or the presumption great.

This is basically the same constitutional provision adopted by the
state of Connecticut in 1818. Since that time forty states have adopted

substantially the same clause 45 The Missouri courts have interpreted
this to mean that the mere charge of a capital offense does not justify
refusal of bail, and the state must bring forward evidence that would >
justify the denial of bail 46

Section 21: Excessive Bail and Fines—Cruel and Unusual Punishment
That excessive bail shall not be required, nor excessive fines imposed, nor

cruel and unusual punishment inflicted.

These protections are also accorded under the national Consﬁtuﬁo@

The one that has caused some question in recent years is the cruel and

unusual punishment clause as it applies to the death penalty. The
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The Supreme Court of Missouri ruled in another case that a death

sentence imposed by a judge did not violate a defendant’s right to a

jury trial. In a related case, the court ruled that no manifest injustice

resulted from the prosecutor’s inquiring of potential jurors whether

they would be able to sign a death verdict if they were acting as fore-
51

man.24
The right to exclude potential jurors for cause was challenged as a de-
nial of religious freedom in a 1995 case. The court ruled that excusing
a potential juror on the basis that the individual could not follow the
law because of a religious belief did not violate a protected religious
freedom. The prospective juror had stated that he would exclude the
death penalty even as a possibility since, according to his beliefs, only

God gives life and therefore only God should take it52 Norisita

violation of this section for a statute to assign determination of

punishment to either judge or jury.E The right of a jury trial is gener-
ally understood to mean the defendant could waive a jury trial, but
the Supreme Court of Missouri has held that there is no absolute right
to waiver and that a defendant could waive the right only if the court

approves.M

Section 22(b): Female Jurors—Optional Exemption

No citizen shall be disqualified from jury service because of sex, but the court
shall excuse any woman who requests exemption therefrom before being
SWOrN as a juror.

‘You might be surprised by this section since it seems to grant special
rights to women, and indeed it does. But you might not be surprised
to know that this section is no longer valid. The U.S. Supreme Court
declared that authorizing women to request automatic exemption

from jury service violated the “fair cross-section” requirements of the

430f163
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Sixth Amendment as applied to the states by the Fourteenth Amend-

ment.55 That is, a fair cross-examination of prospective jurors cannot
deal with gender exclusively. Thus, to have women exclude them-
selves automatically excludes a section of the community from the
jury pool.

Sections 14-22, then, deal with the basic protections of criminal proce-
dure. They are crucial to a fair criminal justice system. It should be
noted that criminal justice is an area that has been heavily influenced
since the mid-twentieth century by the federal courts, though states
like Missouri had court rulings defining rights in areas like the exclu-
sionary rule and the right to counsel well before the national courts

applied these protections to states. 50

Section 23: Right to Keep and Bear Arms—Exception
That the right of every citizen to keep and bear arms in defense of his home,
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person and property, or when lawfully summoned in aid of the civil power,
shall not be questioned; but this shall not justify the wearing of concealed
weapons.

Although this section parallels, to some extent, the national Constitu-
tion’s Second Amendment, it would appear to make a stronger state-
ment for the right of individuals to keep and bear arms. The National
Rifle Association would probably rate this as one of the more impor-
tant sections of the Missouri Constitution. The Missouri courts have

given great leeway to the legislature in defining this section by way of

Next Page

both limiting the right to bear arms and providing for concealed

weapons. At first, state law prohibited the carrying of concealed

weapons, and the courts upheld that limitation.37 But when a state-

wide initiative allowing for concealed weapons under certain restric-

tions was defeated at the polls, legislators ignored this public decision
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and passed a law allowing for limited use of concealed weapons with
permits gained after training. When this was challenged in the courts,
the Supreme Court of Missouri interpreted Section 23 in such a way
as to uphold that law. They said that the phrase “but this shall not
justify the wearing of concealed weapons” did not prohibit the legis-
lature’s outlawing the use of concealed weapons but also indicated
that the language did, indeed, allow the legislature to legalize con-
cealed weapons if it chose. The language of the section was broad

enough to allow the legislature to do what it willed in this matter.58

The court has, however, upheld limitations such as a law that makes
it a felony to sell, transport, manufacture, or possess submachine
guns. A machine gun is defined as any firearm that is capable of fir-
ing more than one shot automatically without manual reloading, by a
single function of the trigger. Some exceptions are allowed for those
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licensed by the secretary of the treasury pursuant to the Gun Control
Act of 1968, and for firearms defined as antique or collector’s items. In
some instances, the carrying of a deadly weapon in an open or con-
cealed fashion is prohibited, and some places (churches, public meet-
ings, and the like) can ban weapons, even concealed, by posting no-
tices. An intoxicated person is forbidden to carry a deadly weapon as
well. No person, sober or intoxicated, can exhibit a deadly weapon in

arude, angry, or threatening manner.52

Section 24: Subordination of Military to Civil Power— Quartering
Soldiers

That the military shall be always in strict subordination to the civil power;
that no soldier shall be quartered in any house without the consent of the

owner in time of peace, nor in time of war, except as prescribed by law.

This section reflects a long-standing principle of American
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government and, to a certain extent, a recognition of the citizen’s
right to privacy. For example, in the U.S. Supreme Court’s Griswold
decision, the parallel Third Amendment (no quartering of troops) of
the U.S. Constitution was cited as an indication of a privacy right that

exists under the national Constitution.60

Section 25: Elections and Right of Suffrage

That all elections shall be free and open; and no power, civil or military, shall
at any time interfere to prevent the free exercise of the right of suffrage.

This section is a clear statement of the importance of elections within
the Missouri system. The Missouri Supreme Court did have a case
based on this section that dealt with primary elections. In the primary
a voter, by law, must state his party preference in order to receive a
ballot in Missouri. This was challenged, and the court ruled that re-

quiring a voter to state his preference was not a constitutional
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violation 61

Section 26: Compensation for Property Taken by Eminent Domain—
Condemnation Juries—Payment—Railroad Property

That private property shall not be taken or damaged for public use without
just compensation. Such compensation shall be ascertained by a jury or
board of commissioners of not less than three freeholders, in such manner as
may be provided by law; and until the same shall be paid to the owner, or
into court for the owner, the property shall not be disturbed or the proprie-
tary rights of the owner therein divested. The fee of land taken for railroad
purposes without consent of the owner thereof shall remain in such owner
subject to the use for which it is taken.

Here is illustrated the importance Missouri attaches to the individu-

al’s right to control his property. If private property is to be taken for

public purposes, the constitution requires that exact procedures be
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followed. It provides a role for the judiciary to check for any possible
abuses on the part of the legislature, since condemnation is wholly a
legislative power. Or so the Missouri Supreme Court has ruled, say-
ing that the power of eminent domain does not depend on a specific
grant in the constitution but is inherent in sovereignty. Constitutional

provisions relating thereto are limitations on that power, not a grant-

ing of the power.Q Since this is a continuing and highly controversial
power, there has been much legislation and litigation regarding emi-
nent domain. Indeed, the federal courts have recently given broad lo-

cal powers in this realm 63

One area of confusion has been whether compensation is due to prop-
erty owners when the value of the property is decreased by govern-
ment action 84 Examples would be damage to land as a result of a

condemnation action and whether consequential damages may be
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recovered, even though the taking of land was not a direct cause of

damage.® In a relatively recent case the Missouri court ruled that
“when, as a result of a public works project, private property is dam-
aged by an unreasonable diversion of surface waters, whether by de-
sign or mistake, the owner may bring an action for inverse condem-
nation.” In a footnote to this case it was noted that even a reasonable
diversion of surface water by a public entity might constitute a “tak-

ing.” But since the case before the court was based on an unreasona-

ble diversion, the court did not reach this constitutional P()i.]‘lt.®
You can see the complexity of cases dealing with the emotionally
charged governmental right of eminent domain and why limitations
are increasingly placed on its use by state constitutions and legisla-

tures. For example, due process requirements became part of the ar-

gument in a case in 2008 when the court tried to define “just
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compensationf’ﬂ serve his interest, but such rights are not absolute” because they must
Section 27: Acquisition of Excess Property by Eminent Domain— be balanced against the needs of the whole comrnu.nity4® A recent
Disposition under Restrictions example of this was a case in which a city attempted to use its power
That in such manner and under such limitations as may be provided by law, of eminent domain to condemn land beyond the city’s boundaries on
the state, and any county or city may acquire by eminent domain such prop- which a water reservoir was to be built. Even though part of the land
erty, or rights in property, in excess of that actually to be occupied by the next to the reservoir was to be used for a golf course, the state su-
public improvement or used in connection therewith, as may be reasonably preme court allowed the city the use of this power, reasoning that the >

necessary to effectuate the purposes intended, and may be vested with the fee power was properly used to enhance the public interest.8 The need

simple title thereto, or the control of the use thereof, and may sell such excess for a safe public water supply and for recreational facilities out-

property with such restrictions as shall be appropriate to preserve the in-

weighed the owning farmer’s attachment to the property.
provements made.

Note the detail of this section. The court has said about property
rights, “Generally speaking, a person is entitled to the exclusive con-

The use of property can be controlled as well as seized if there is a

public purpose. Thus, the taking of real property by a private corpo-
ration acting pursuant to a city’s redevelopment plan is defined as a
trol of his property and the right to devote it to such uses as will best

public purpose. Even before the federal courts got involved in this

H P Type here to search




image34.png
B My Library Bryt

[ NOOK Tablets | Apps | Accessc X S

c o © & hitpsy//nook barnesandnoble.com/products/9780826272294/sample?sourceEan=9780826272294 -9 N R 1Y v: IO G

@ Getting Started  B¥ Home - OneTech G Google.

NOOoK for Web

question, Missouri’s court accepted a legislative proposal under the
process of eminent domain for redevelopment purposes as conclusive
evidence that the condemnation was public. The court stated that
“once the legislative body finds an area to be blighted, the taking of
any tract of land included within the area declared to be blighted is

authorized as a taking for public use.”Z0 Thus, the court legalized ur-
ban renewal programs in particular.

The U.S. Supreme Court in 2004 widened the use of eminent domain
for localities by stating well-maintained private homes could be taken
by localities. Missouri, like many states, responded to the public out-

cry at this incursion by revising twenty-one sections of its statutes to

restrict the state from easy taking of private property.ﬂ
Section 28: Limitation on Taking of Private Property for Private Use —
Exceptions—Public Use a Judicial Question

H P Type here to search

That private property shall not be taken for private use with or without com-
pensation, unless by consent of the owner, except for private ways of necessi-
ty, and except for drains and ditches across the lands of others for agricultur-
al and sanitary purposes, in the manner prescribed by law; and that when an
attempt is made to take private property for a use alleged to be public, the
question whether the contemplated use be public shall be judicially deter-
mined without regard to any legislative declaration that the use is public.

Still, there was more to say about limiting eminent domain. The major

thrust of this section is the requirement that if a government is going
to take private property, there must be a demonstration that this tak-
ing is necessary, and that adequate compensation is given for the
property. The final determination of this will be made by the judici-
ary. Not only is fair compensation necessary, but the Missouri Su-
preme Court ruled that once a landowner is entitled to direct
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damages as a result of the loss of property, there are also consequen-
tial damages available if the value of the remaining land is reduced

by being taken for public purposes.ﬂ

Section 29: Organized Labor and Collective Bargaining

That employees shall have the right to organize and to bargain collectively
through representatives of their own choosing.

Although this section seems clear and inclusive, legislation was
passed that excluded from collective bargaining public employees, in-
cluding policemen, deputy sheriffs, highway patrolmen, national
guardsmen, and teachers. Except for teachers, the excluded classes
are made up of public safety officials. Whereas teachers are excluded
from other broad areas of law (for example, special pension rights
and certification procedures), a recent court case determined that

teachers must be given the right to collectively bargain in Missouri.Z3
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However, school officials do not have to accept the demands of teach-
er groups but must honor any agreements made. Also the court has

said that teachers do have limited rights, as well, in regards to posi-

tive actions to protect the agreernents.E This 2007 case stated that
this section applies to public employees as well as private-sector em-
ployees, leaving open the possibilities of further concessions to teach-
er groups.

Section 30: Treason— Attainder—Corruption of Blood and Forfeitures
—Estate of Suicides—Death by Casualty

That treason against the state can consist only in levying war against it, or
in adhering to its enemies, giving them aid and comfort; that no person can
be convicted of treason, unless on the testimony of two witnesses to the same

overt act, or on his confession in open court; that no person can be attainted

of treason or felony by the General Assembly; that no conviction can work
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corruption of blood or forfeiture of estate; that the estates of such persons as
may destroy their own lives shall descend or vest as in cases of natural death;
and when any person shall be killed by casualty, there shall be no forfeiture
by reason thereof.

This section closely follows Article III, Section 3, of the national Con-
stitution in regards to restrictions on the legislature to designate or
punish individuals for treason. Historically, this has been a means for
political majorities to oppress their enemies, and democratic societies
have tended to restrict access to this harsh accusation. Corruption of
blood refers to the inability to disinherit blood relatives due to trea-
son or suicide.

Section 31: Fines or Imprisonments Fixed by Administrative
Agencies

That no law shall delegate to any commission, bureau, board or other
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administrative agency authority to make any rule fixing a fine or imprison-
ment as punishment for its violation.

This clause protects individuals by preventing government agencies
from operating as judicial bodies in terms of punishments. The Su-
preme Court of Missouri has interpreted the term fines as used in this

section to refer to the type of fine that could be imposed in lieu of im-

prisonment.ﬁ Thus, the definitions of fine, as it is used in this sec-

tion, would be a monetary punishment imposed for the commission

of a crime or misdemeanor.Z8 Bureaucracies are forbidden to use this

device on their own.
Section 32: Crime Victims’ Rights
1. Crime victims, as defined by law, shall have the following rights, as de-

fined by law:
(1) The right to be present at all criminal justice proceedings at which the
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2
The Bill of Rights and Distribution of Powers

When we refer to the philosophical elements of the constitution in

Figure 1.1, what we mean is that there are statements of principle and
ideals placed in the Missouri Constitution that are virtually absent
from the U.S. version. The first of these statements reflects the fact
that Missouri, as are most states, is explicit about its appeal to a
higher power as the foundation of the state. For example, the Pream-
ble to the Missouri Constitution states that the people establish the

constitution “with profound reverence for the Supreme Ruler of the
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Universe, and grateful for His goodness.” Such overt reference to a
higher power is nowhere evident in the national Constitution. Al-
though it is true that the preamble is not technically a part of the legal
document, the Missouri Constitution as we shall see incorporates oth-
er references to the Almighty within its Bill of Rights that do raise the
aura of the appeal to a creator as the formation of government.

The writers of the U.S. Constitution were mindful of the necessity of
passing the document through thirteen disparate states and thus did
not want to put anything in the document that might endanger its
passage. Its curt language was to omit anything not directly to the
point of settled compromises. Not even agnostics were to be offended
if it could be avoided, and so they took seriously separation of reli-

gion and state. Nor was a civic philosophy put in the federal Consti-

tution; the fundamentals of liberal philosophy (for example,
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defendant has such right, including juvenile proceedings where the offense
would have been a felony if committed by an adult;

(2) Upon request of the victim, the right to be informed of and heard at
guilty

(3) The right to be informed of trials and preliminary hearings;

(4) The right to restitution, which shall be enforceable in the same manner as
any other civil cause of action, or as otherwise provided by law;

(5) The right to the speedy disposition and appellate review of their cases,
provided that nothing in this subdivision shall prevent the defendant from
having sufficient time to prepare his defense;

(6) The right to reasonable protection from the defendant or any person act-
ing on behalf of the defendant;

(7) The right to information concerning the escape of an accused from custo-
dy or confinement, the defendant’s release and scheduling of the defendant’s
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release from incarceration; and

(8) The right to information about how the criminal justice system works,
the rights and the availability of services, and upon request of the victim the
right to information about the crine.

2. Notwithstanding section 20 of article I of this Constitution, upon a show-
ing that the defendant poses a danger to a crime victim, the community, or
any other person, the court may deny bail or may impose special conditions
which the defendant and surety must guarantee.

Next Page

3. Nothing in this section shall be construed as creating a cause of action for
money damages against the state, a county, a municipality, or any of the

agencies, instrumentalities, or employees provided that the General Assem-
bly may, by statutory enactment, reverse, modify, or supersede any judicial

decision or rule arising from any cause of action brought pursuant to this

section.
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for cases like this, though some think it should be considered under
the federal Constitution’s “privileges and immunities” section.
Section 34: That English Shall Be the Language of All Official Pro-
ceedings in This State

Official proceedings shall be limited to any meeting of a public governmental
body at which any public business is discussed, decided, or public policy for-
mulated, whether such meeting is conducted in person or by means of con-
munication equipment, including, but not limited to, conference call, video
conference, Internet chat, or Internet message board. The term “official pro-
ceeding” shall not include an informal gathering of members of a public gov-
ernmental body for ministerial or social purposes, but the term shall include
a public vote of all or a majority of the members

of a public governmental body, by electronic communication or any other

means, conducted in lieu of holding an official proceeding with the members
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of the public governmental body gathered at one location in order to conduct
public business.

This amendment was put on the ballot by vote of the legislature in
2008. Note that the wording is specific and reads like a statute rather
than an amendment. Indeed, opponents in the approval election
pointed out that a Missouri statute, added in 1998, already stated that
English was the “common” language of Missouri. In addition, the law
says that Missouri recognizes that “fluency in English is necessary for
full integration” into American society. The supporters of the Eng-
lish-only movement argued that a non-English-speaking public me
ing would confuse the majority. The amendment passed with 83 per-
cent of the vote. Several states have adopted this policy either within
their constitutions or as statutory law.

In summary, what is apparent from examining closely the Missouri
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4. Nothing in this section shall be construed to authorize a court to set aside
or to void a finding of guilt, or an acceptance of a plea of guilty in any crimi-
nal case.

5. The general assembly shall have power to enforce this section by appropri-
ate legislation.

This section was inserted by an overwhelming public vote of more
than six to one in the fall of 1992 as a response to political concerns
about rising crime rates. It reflects a desire for more fairness in the
treatment of victims and defendants by the criminal justice system.
Basically, in reading the many provisions of the section, it tries to al-
low for victims of crimes to be informed at every step in the criminal
justice process against the person who harmed them and to give them

protection from that person by information and by police action if
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necessary. It also provides for the ability to give some input in some
instances, and it sets up the ability of the legislature to provide for
restitution to victims. Restitution in the form of monetary compensa-
tion has been minimized by the limited availability of moneys for this
purpose. The section does protect the state from suit by victims, how-
ever.

Section 33: Marriage, Validity, and Recognition

That to be valid and recognized in the state, a marriage shall exist only be-
tween a man and a woman.

This section was a constitutional amendment added in August 2004.

It clearly defines marriage exclusively as being between a man and a

woman and not including same-sex unions. This is a continuing con-
troversy that the U.S. Supreme Court will no doubt have to settle
eventually. The courts have tended to use the equal protection clause
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Bill of Rights is that the framers of the 1945 constitution, and those of
earlier constitutions, followed the American tradition of placing limi-
tations on governmental power, particularly when government inter-
acts with individuals. Amendments since 1945 have strengthened this
tradition. The Missouri Bill of Rights appears to provide a solid foun-
dation for the continued protection of individual rights against undue
government actions.

Article II: Distribution of Powers

This one-paragraph article is designed as an introduction to the pres-
entation of the Madisonian model of government as reflected in its
Missouri form. This is particularly reflected in the provisions outlin-
ing the three branches of government with specific powers and a sys-
tem of checks and balances.

If the first and paramount importance of the Missouri Constitution is
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to impose limitations and restrictions on the exercise of state power,
Article II fulfills this function by dividing power into three distinct
departments: legislative, executive, and judicial. The theoretical justi-
fication for the concept of separation of powers is that it is a guaran-
tee against too much power in any one government department. In so
doing, it fulfills the Madisonian model by protecting the people from
a concentration of power that might endanger their rights, even their

freedom.ZZ

Section 1: Three Departments of Government— Separation of Powers
The Powers of government shall be divided into three distinct departments—
the legislative, executive and judicial —each of which shall be confined to a
separate magistracy, and no person, or collection of persons, charged with

the exercise of powers properly belonging to one of those departments, shall

exercise any power properly belonging to either of the others, except in the
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instances in this constitution expressly directed or permitted.

Even though the basis for separation of powers is the dividing of
power into three mutually exclusive departments, it has never been
feasible in practice to adhere absolutely to this principle. It would be
impossible to have a complete separation of powers. Thus, there are a
number of areas where exceptions must be made. The major role of
the judiciary in this regard has been to safeguard the separation while

allowing the exceptions necessary for government to function.Z8

The condition under which legislatures may delegate some rule-mak-
ing authority to executive agencies has been a difficult problem for
the courts at both the national and the state levels. The basic position
taken by the Missouri courts is that executive officers may not be
permitted to make and promulgate rules that are strictly and exclu-

sively legislative. The Missouri General Assembly, however, has
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established a sufficiently definite policy that authorizes administra-
tive officers to make rules, regulations, or orders relating to adminis-

tration or enforcement of laws.Z2

Separation of powers is designed to maintain the independence of
each department, while at the same time recognizing that there are no
absolute lines of demarcation between functions. For example, it is a
legislative power to prescribe a general rule, and it is a judicial power >

to decide upon the rights of the parties under the prescribed rule 80

The Supreme Court of Missouri has ruled that the right of the court to
pass judgment on the constitutionality of a law enacted by the Gener-
al Assembly and signed by the governor is a proper judicial function

under the Missouri Constitution. The court rejected the argument that

to allow the court this right would be a violation of the separation of

powers provision of the constitution 81
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The state legislature may, in spite of the separation of powers, dele-
gate legislative power to local governments. The delegation of these

powers to local governments is held to be very different from delegat-

ing power to a statewide executive agency.g Without this decision,
the state legislature would be involved in every city and county ordi-
nance in the state—which is clearly impractical.

The state supreme court has also allowed some flexibility in the inter-
relationship among the various branches of local governments. For
example, the removal of a city court judge by a mayor was ruled not
to violate the separation of powers principle. The court viewed in this

specific case the removal of the judge as dealing with the judge’s ten-
ure and not the function of the judicia.ry.ﬁ

In summary, the separation of powers doctrine, as outlined in Article

II, ensures that power is not centralized in any branch; however, the
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distinctions among functions of branches are not always clear, nor is
it useful or logical in all instances to have absolute separation. How to
maintain the separation of powers, while at the same time allowing
government to function in a fair, efficient, and rational manner, is a
major challenge for the three branches of government. In the end, of

course, it is politics and judicial interpretation that determine where

the lines of demarcation are pragmatically drawn.

Next Page
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government by consent of the governed) were assumed, and the
founding fathers did not want to dicker over language to explain
them in the Constitution so they simply omitted any philosophical
content.

Yet the early articles of the Missouri Bill of Rights are, as we shall see,
explicit in the civic beliefs of the people of the state. Nothing was to
be left to the imagination of less dedicated democrats, so the ideals of
American (Missouri) government are laid out for all to see. You will
notice particularly in the first four sections of the constitution that the
writers wanted to incorporate the fundamental elements of the liberal
philosophy of government in overt terms. “Government originates
with the people and is for their good only” is the first premise of the
state’s view of government (Section 1 of the Bill of Rights).

Section 2 spells out these principles by ensuring that people have “a

natural right to life, liberty, the pursuit of happiness and enjoyment
of the gains of their own industry.” The federal Constitution in prac-
tice if not in these specific words protects life, liberty, and property
and leaves the propaganda phrase that includes happiness to the Dec-
laration of Independence. Still, this section emphasizes equality un-
der the law for all and protection of industry, and that most definitely
was to include property rights. This section and the third ensure the
citizens that government belongs to them and they can change it if it
does not fulfill its responsibilities.

States jealously guard their sovereign rights, so it is that Section 4 of
the Missouri Bill of Rights specifies that Missouri is “a free and inde-
pendent state” subject only to the U.S. Constitution. And if it is ever
proposed to change that Constitution in a way that affects the rights

or powers of citizens or local governments, then the people have a

240f163
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right to approve those amendments and to do so directly.

The first concern of the Missouri Constitution, then, is to state the
concepts sustaining a free people within a limited government, none
of which the writers of the U.S. Constitution felt a necessity to in-
clude.

When we discuss the Bill of Rights in detail below we shall see how
states expand upon the protections available to their citizens, not only
by explaining the rights and their limitations in more detail but also
by including many areas as “rights” not included in the federal ver-
sion. Missouri is much more specific in articulating the rights of indi-
viduals. In many cases in giving these rights the Missouri Constitu-
tion expands upon the area of rights by specifying the limits to those
rights. Generally, the limits reflect what the U.S. Supreme Court has
done to define the broad statements of rights in the national

H P Type here to search

Constitution. This is true particularly concerning the U.S. First
Amendment. Mostly what is explained is that you can exercise the
rights of free speech, press, religion, and assembly, as long as you do
not interrupt or harm the rights of others in these areas.

Note, for example, that while the national First Amendment simply
states that Congress shall make no law concerning the areas of
speech, press, religion, and assembly, the Missouri Bill of Rights uses
three sections alone to talk about religion and has separate sections
for other rights.

In each chapter of this book we will take a close look at each article of
the Missouri Constitution for the purposes of specific analysis. Here
we look at the legal foundations of the Bill of Rights of the Missouri
Constitution and discuss each of the sections of that article. What we
want to accomplish in this part of the chapter is a discussion of the

Next Page
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meaning of these sections and in some cases to contrast them with
and show their relationship to the national Constitution. Many sec-
tions of the Bill of Rights illustrate how state constitutions can pro-
vide extra areas of protection not in the U.S. Bill of Rights. Thus,
states have often proved more creative by articulating specific rights
that citizens have felt needed increased protection by being raised out
of the level of statutory law and into the more fundamental arena of
the Bill of Rights.

The perception has been that when the issues contained in a bill of
rights are considered, attention must be focused on the national Con-
stitution and its first ten amendments. Yet state constitutions contain
bills of rights that protect specific rights and do so in the first in-
stance. Since most police, criminal justice, and judicial systems are

under the responsibility of the state and most law is state law, then
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the first line of defense for rights protections must be from the state
constitutional judicial system.

Conrad Paulsen observed in a 1951 issue of the Vanderbilt Law Review,
“Although state constitutions contain a full statement of our civil
liberties, on the whole the record of state guardianship of First
Amendment Freedom is disappointing. . . . If our liberties are not pro-
tected in Des Moines the only hope is in Washington.” However, by
at least the 1970s there had been a rediscovery of state constitutional
protections, and state courts began deciding cases based on state ra-
ther than federal constitutional provisions. In 1986 United States Su-
preme Court Justice William J. Brennan recognized this trend by not-
ing that “rediscovery of state supreme courts of the broader protec-
tions afforded their own citizens by their state constitutions . . . is

probably the most important development in constitutional

250f163
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jurisprudence of our time.”1

This trend has continued to grow, despite the traditional reliance
on— and media exposure of —the application of the national Consti-
tution. The supremacy clause of the Constitution does not mean that
the national law is supreme in all fields, it is worth repeating; it is
only supreme when the national government has authority under the
Constitution. State constitutional law is supreme when it is not in
conflict with the national Constitution, constitutional national laws,
or treaties. This is particularly apt when state declarations of rights do
not duplicate the national Bill of Rights. Thus, state declarations of
rights have their own authority, which makes them subject to inde-
pendent state interpretation. Indeed, state constitutions can be more
protective of rights than can their national counterpart, and they can,
and do, include rights that are excluded from the national
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Constitution.

To the extent that the Missouri Constitution might confer constitu-
tional protection to rights not recognized at the national level, another
forum for the redress of grievances is added to the citizenry. In addi-
tion, if the national interpretation of certain rights were to change,
Missouri courts could still maintain their stronger protections of
those rights under the state constitution. Let’s take a close look at Ar-
ticle I, following which we will discuss the one-paragraph Article II.
Article It

The Bill of Rights in the Constitution

Article I of the Missouri Constitution is the Bill of Rights. It could well
be argued that by its very placement the writers emphasized that the
first task of government is the protection of individual rights—and

thus limitation of government powers. It is our present task to state
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and then briefly analyze the thirty-four sections of this article with
special emphasis upon the legal foundations of the protections as re-
flected not only in the words but in their interpretation by the courts
as well. Only in this chapter do we quote the Missouri Constitution
section by section followed by analysis. It is because of the centrality
of these rights to citizenship that we give this part of the constitution
such close scrutiny.

Section 1: Source of Political Power—Origin, Basis, and Aim of Gov-
ernment

That all political power is vested in and derived from the people; that all gov-
ernment of right originates from the people, is founded upon their will only,
and is instituted solely for the good of the whole.

This is in large part a restatement of the preamble, which states that

the constitution is established to provide for the better government of
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the state on the basis of the theoretical foundations of our system.
This means primarily the proposition of social contract theorists
Locke and Rousseau that government is established exclusively by
the consent of the people. There has not been much court elaboration
of this section, although in a 1967 case the Supreme Court of Missouri
noted that legislative power comes from the people (as the closest to
the people): “The General Assembly, unless restrained by the consti-
tution, is vested in its representative capacity with all of the primary

power of the pecple.”Z

Section 2: Promotion of General Welfare—Natural Rights of Per-
sons— Equality under the Law —Purpose of Government

That all constitutional government is intended to promote the general wel-
fare of the people; that all persons have a natural right to life, liberty, the

pursuit of happiness and the enjoyment of the gains of their own industry;





