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Figure 0.1, CONSTITUTIO?

ION OF POWERS (listed specifically), and the powers retained by the states were all

NTM”"NWM R..«n:.l,m‘“:m“ those not listed (residual). Of course, some powers had to be prohib-
ES:‘:?:’T““%"J;‘T - :‘l“h:'}k;"‘ S ited to both, and some powers crucial to governing both needed to be
{""J“W:,,‘,."“;‘* ET‘“.,“.,,‘,M e retained (concurrent powers). This is the essence of federalism, the di-
E:*“E.,H“:‘J”’.“ ‘“f:,‘d“,“" vision of powers between two entities within the same nation. Note

Probibied by the Feders Goverament Probiblted byt Stntes that local governments are not part of this division of power; they are
Dhet v ot b poporionte Norsaning g completely under the responsibility and legal power of the states.

No peience o e sae = ‘““T,:“Jf:}.,.;‘h:”“""'"” What powers they have come from the state constitutions, not from
:L:i‘ :‘::,‘i':jih‘;s::a&;f;,md z::::::r' ::‘:ELE%.J i the national constitution.
Noiavery o s o iy o avry o s of iy

Figure 0.1 outlines the basic division of powers established by the [yexpage

CorcarestPomers
Both Congrssand e may tax Constitution between the newly minted federal government and the
Both ey oo ey

Bt ey st o state governments. Note that although the state lines are equal to the

Both ey ke o s

DSt Bave powie st gdrials federal lines in number, what is represented is a relatively specific

Both may spend fo the genera welfre

enumeration of powers given to the federal government while the

The powers of the national government, then, were enumerated
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states maintained the broad residue of powers of government particu-
larly as they relate to individuals. Most criminal and civil laws are
state laws. States control the overwhelming access to individuals in
regards to government programs dealing with health, welfare, public
safety, education, roads, and quality-of-life programs—even if, as lat-
er proved to be the case, the federal government pays for them. Much
of this is performed at the local level, but only at the direction or be-
nevolence of the state constitution. This is why knowledge of state
and local governments remains equally if not more important than
knowledge of the federal government.

Although the enumerated powers of the federal government listed in
Figure 0.1 seem fairly straightforward, there are some that are
broader, with less ability to be defined simplistically, or at least have

broader implications than the surface would imply. In addition, there
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are a couple of other phrases in the Constitution that leave an open-
ended ability to interpret what powers they convey. The point is that
there are some powers in the Constitution that have been the portal
for expansion of effective federal power in relation to the states. Be-
cause of this use, these powers are often called the “loopholes” in the

U.S. Constitution. There are five such basic loopholes:

1. the “necessary and proper” clause
2. the “spending for the general welfare” clause
3. the ability of the federal government to provide for the national

defense

4. the “interstate commerce powers” clause
5. the Fourteenth Amendment
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The “necessary and proper” clause was activated by the Supreme
Court decision in McCulloch v. Maryland (1819), which said that the
federal government could exercise nonenumerated powers if the new
activity (power) was necessary to fulfill the enumerated power. This
is called the “implied powers” doctrine and says simply that if the
government has the power to do A constitutionally (for example, coin
money and tax) and can substantiate that it is necessary to do B (es-
tablish a national bank) to fulfill power A, then B is implied in the
Constitution by way of the “necessary and proper” clause. Thus, the
power to mint money implies the power to establish a bank. This doc-
trine had been applied to many areas of federal activity by the twen-
ty-first century.

Spending for the general welfare means the federal government can

raise and spend money in a variety of areas defined as the general

H P Type here to search

welfare (and what isn’t in the general welfare?). So the federal gov-
ernment spends for health, safety, education, and many more areas,
even though, remember, the states have the ultimate powers over
these areas within their states. So even though the federal govern-
ment spends billions of dollars on programs through grants-in-aid
(Medicaid, welfare programs, roads) and other programs, the states
can refuse any spending by the feds within their states and not take
the money and the restrictions that come with it. It is a trade-off for
the states: money for federal guidance.

National defense provides many areas of federal activities as long as

it can be connected to defense —maintaining forts within states, for

example, even though the military cannot perform police functions or
any other functions within the state without state approval. The Patri-
ot Act is substantiated in part by the ability of the federal government
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to defend the nation.

The power to regulate interstate commerce and foreign commerce al-
lows the federal government to expand its influence, since advance-
ments in transportation and technology have allowed more and more
commerce to be easily carried on across state and national
boundaries. What company of any size does not do business across
state lines (in interstate or international commerce or both)? Under
this power, then, the federal government can, and does, regulate a
great many aspects of modern businesses. Note the OSHA provisions
that enter the workplace to protect occupational safety and health.
The EPA has regulations to protect the environment that touch nearly
every commercial entity.

This is not to say that these powers providing expanded activity by

the federal government have not been demanded by large segments
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of the American public. Government has merely responded to de-
mands: when, how, and in what manner is up to the political process
of each era. Each person must judge for himself whether, and in what
areas, the federal system has provided the national government with
too much influence over the life of state and local governments and
their citizens.

Last, the Fourteenth Amendment provides the federal government
with the responsibility of being the final protector of the rights of
Americans under the due process of law and equal protection of the
law. Prior to this amendment, the state constitutions provided indi-
viduals protections against state government actions, and the national
Constitution provided individuals protections against the federal
government. The amendment has made the federal government the
final protector of individuals under the Bill of Rights, even if (or

140163
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particularly if) they were violated by state processes. Historical fac-
tors minimized the effective use of this amendment until well into the
twentieth century. As a result of the broadened use and interpretation
of this amendment by the courts and the political system, especially
since the mid-twentieth century, the federal government is now ac-
tively the final protector of individuals in areas of civil liberties and
criminal and civil rights.

Federalism, then, is the fabric of American government. You cannot
understand state and local government, or the national government,
for that matter, without some basic insight into how federalism

works.
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1
The Missouri State Constitution

The constitution of Missouri, like all state constitutions, is grounded
in the liberal ideals of the Enlightenment writings of Locke, Hume,
Rousseau, and others. These ideals were cemented into the American
environment in the earliest state constitutions and then into the U.S.
Constitution of 1789. The ideals and pragmatic compromises of the

founding fathers were not only a result of already extant state consti-

tutions but were also to then echo in the consequent constitutions of
the states.
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The very concept of a constitution is built on the assumption that
power must not only be carefully defined but also be carefully limited
by spelling out the responsibilities and limitations of each power-
holding center. If government has unlimited powers (as under an au-
thoritarian or divine-right dictator), then constitutions are useless, for
constitutions by their very nature define and therefore limit power.
The American Madisonian model limits the powers of government by
first dividing the powers between the national government and the
states. It further blunts the exercise of power by separating the pow-
ers of the three branches of government and then providing checks
and balances to ensure no one branch can dominate. And then it in-
sists that even the majority should be limited in its potential to domi-
nate the system. There is no room for tyranny, even of the majority, in

the American system. The independent judiciary and the indirect
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election of the president through the electoral college are prime ex-
amples of the reluctance of the U.S. Constitution writers, for example,
to create a pure, direct democracy.

As we pursue Missouri’s document and its operation, it will not be
difficult to see these fundamental doctrines being adopted and
adapted. The fundamental Madisonian element adopted in Mis-
souri’s constitution has been the concept of the limitation of the pow-
er of government. This represents the foundational idea of the social
contract: we band together to protect against the whims of unchecked
government by producing government by the consent of the gov-
erned.

It must be remembered that prior to 1789 the original thirteen states
had their own constitutions that were an outgrowth of the charters

that outlined government for the colonies under British rule. State

150163
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experiences expanded the original blueprints, and states continued to
experiment with government purpose and organization based on the
fact that in forming the Union the states insisted that the federal sys-
tem leave significant areas of government to the sovereign exercise of
the states. It should not come as a surprise then that state constitu-
tions, including that of Missouri, not only reflect elements of the U.S.
Constitution but ultimately have formed a history and character all
their own.

Protection of individuals from the powers of government was en-
graved in the early state constitutions and found its way into the U.S.
Constitution in its Bill of Rights. The national Bill of Rights, remem-
ber, was tacked on to the Constitution only after criticism of its ab-
sence. It was needed to complete the state-centered ideal of limiting

government's potential for oppression. Although each state’s bill of
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rights already protected individuals from the excess power of the
state governments, the national Bill of Rights needed to separately
protect individuals from the national government’s potential power.
Only later, through the Fourteenth Amendment, were the national
protections extended to individuals if states were to fall down on this
responsibility. Both bills of rights remain operative, of course, but if
states do not protect individual rights, the federal government has be-
come the final appeal for protections. At whichever level, the point is
clear that limiting government whenever it touches the individual has
always been a top priority of American constitutions.

Missouri has lived under four constitutions, the first adopted by a
convention on July 19, 1820. It was quite brief and general in its terms,
as its function was to be the vehicle for bringing Missouri into the Un-

ion as an independent slave state under the terms of the Missouri

160163
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Compromise, which simultaneously brought Maine’s entry as a free
state. That constitution was replaced in 1865 by a new document that
was known as the “Drake Constitution.” This constitution had a
strong anti-Confederate orientation. For example, no person who
fought for or aided the South during the Civil War was eligible to
vote. As a result, this constitution was quite controversial, given the
divided loyalties within the state during the Civil War. The “Ironclad
Oath” of fealty to the Union in this constitution that disenfranchised
Southern sympathizers was dropped fairly soon, in 1870.

By 1875 the dust of that war began to settle, so there was a referen-
dum held to determine whether the state should hold a convention to
formulate a new constitution. The call to a convention won by only
283 votes out of a total 261,670 cast. The consequent convention pro-

duced a new constitution that was then submitted to the public for a

vote. It was adopted with a more comfortable margin of victory
—91,205 to 14,517. Many interests successfully lobbied in the conven-
tion, producing a very long and detailed constitution, particularly in
the redefining of legislative and executive powers. The document was
further burdened by many amendments added over the years. De-
spite this cumbersomeness, it remained the basic law for the next sev-
enty years.

One of the amendments that was added to the constitution of 1875 re-
quired that every twenty years a popular vote should be held on the
question of holding a constitutional convention. The bulk and com-
plexity of the 1875 document compounded by its added amendments
finally convinced voters that reform was necessary. So at the general
election in 1942 the people authorized the calling of a constitutional

convention for the purpose of revising the state constitution.

160163
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Consequently, sixty-eight delegates from thirty-four districts plus an
added fifteen at-large delegates, including a mandated equal number
from the two political parties (the odd-numbered delegate was an
agreed upon non-New Deal Democrat), were chosen to prepare a re-
vision of the constitution of 1875 for voter approval. The majority of
the delegates was conservative, with a strong confidence in local self-
government and the people, and had a keen interest in maintaining

control over public officials. 1

The convention met on September 21, 1943. Three hundred and sev-
enty-seven proposals were introduced, all suggesting changes to the
existing constitution. After months of public hearings, a series of
committees examined the proposals and drafted reports. These were
considered section by section by the whole convention. Initially, the

delegates wanted to rewrite a wholly new constitution; however, the

final document contained many of the sections of the constitution of
1875 virtually verbatim. In point of fact, many of the provisions had
been parts of the Missouri Constitution of 1820; some fundamentals,
it appears, were not subject to the need for much changing. The new
constitution was about 11,000 words shorter than the 1875 version; it
was determined that some things just did not need to be in the consti-
tution and could be taken care of by statutory law.

The new constitution was submitted to the voters on February 27,
1945. The vote was 312,032 in favor and 185,658 opposed, a strong
majority, mitigated by the fact that the turnout at the election was
only 20 percent. Therefore, only one-eighth of the eligible voters actu-
ally voted in favor of the new constitution. It has endured, neverthe-

less, to this clay.2

The constitution retained the right of voters to determine every

170163
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twenty years whether there should be a call for a constitutional con-
vention. In 1962 voters were given the opportunity to consider a call,
as they were in 1982 and 2002, but the propositions were uniformly
defeated by overwhelming votes.

Without a major rewrite of the constitution, needed (or wanted)
changes had to come through the amendment process. An average of
about two amendments a year have been proposed since 1945, voted
on usually only at general elections every two years. Around 60 per-
cent of those have been approved, ranging from a complete redo of
the judicial article in 1976 and moderate additions like the state lot-
tery to changes of only a few words for a technical adjustment.

The current Missouri Constitution has a length of about 42,100 words.

This is above the national average for state constitutions, which run
around 30,000 words. In contrast with constitutions of surrounding

states, Missouri’s is quite large: that of Iowa is 12,500, Kansas’s 11,900,
Illinois’s 13,200, and Nebraska’s 20,050. Still other states make Mis-

souri’s document look positively brief: Alabama’s constitution has

174,000 words, New York’s 80,000, and Oklahoma’s 68,000.3 This il-
lustrates the contrasting views of the role state constitutions should
play: either a document with multiple specific indicators of state
processes and actions or a document of general guidelines to be
fleshed out by legislation.

The true importance of the Missouri Constitution, and of other state
constitutions, is seldom appreciated because the study of American
constitutional law has been dominated by a virtually exclusive focus
on the U.S. Constitution and its judicial interpretation. Despite this
focus, state constitutions have historically provided an important in-

fluence on not only the development but also the interpretation of the

180163
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national Constitution. Many of the ideas and structures used in state

governments have been included in the national Constitution.4 For
example, bills of rights were often a part of colonial charters. The na-
tional Bill of Rights came later as a protection against abuses from
that government, abuses already protected under state constitutions.
Importantly, the national Constitution under its federalist doctrine
leaves broad areas to be regulated by state constitutions and state
laws, thus leaving many areas of American life defined by state judi-
ciaries.

There has been in recent years a rediscovery of this role played by
state constitutions. State constitutions and state laws have always
been decisive in areas of major importance—for example, marital re-
lations and custody cases, property rights and environmental cases,

liability cases, taxation and financial cases, cases of all dimensions

H P Type here to search

and variety.5 A recent development has been the willingness of more
and more state courts to construe state constitutional provisions of
their bills of rights as guaranteeing to citizens their state’s protections

in areas or on grounds that may not be allowed under the national
Bill of Rights. This has been referred to as new judicial federalism O Tt
is believed by some observers that state courts interpreting state bills

of rights may become an important bulwark for individual protection >

against governmental abuse.Z The Missouri Constitution serves as Next Page

good example of a state constitution that provides extensive

possibilities for increased importance, since it is very comprehensive.
The more recent increase in the importance of state constitutions per-
haps was best stated by a justice of the Oregon Supreme Court when
he noted, “Any defense lawyer who fails to raise an Oregon Constitu-

tion violation and relies solely on parallel provisions under the
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federal constitution . . . should be guilty of legal malpractice.”§ Clear-
ly, a client would be deprived of an opportunity to prevail if the op-
tion of a state constitutional claim was not adequately presented or
was ignored. The lawyer would, indeed, face possible charges of pro-
fessional malpractice if a plausible state claim were not raised in the
first instance. Most laws, civil and criminal, are state laws, thus the
importance of looking to the state constitution and courts first.

Given all this background, a brief look at the contrast between the
Missouri Constitution and that of the United States is in order to illus-
trate the potential it has for expanded citizen protection and interac-
tion with the government. The most obvious difference between the
two is their size, as we have already seen. But there are other more
important contrasts between state and federal constitutions.

There are some broad contrasts between the national Constitution
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and Missouri’s (and all state constitutions, for that matter) that reflect
the foundational concepts of federalism. To begin with, you might
notice in comparing state and national constitutions (Figure 1.1) that
the focus of the national document is broad, emphasizing fundamen-
tal law and structure— a general document. It is succinct and to the
point; it sets the structure of government, enumerates the powers of
each branch, sets a few elements of federalism while never mention-
ing the term federalism (full faith and credit, privileges and
immunities), articulates citizens’ rights—and then it quits. There are a
few other miscellaneous items and the amendment process, of course,
but these are not central to the system and are quickly dealt with. In
contrast, the Missouri and other state constitutions have a narrow fo-
cus on specifics, many of which it is often argued would better be left

to ordinary statutory law —they are documents of multiple specific
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indicators. Much of this is necessary to facilitate the numerous impor- Figure L1
I . SOURI CONSTITUTION VERSUS THE U.S. CONSTITUTION
tant areas of responsibility left to the states in our federal system. The
MISSOURI UNITED STATES
next-to-bottom element of contrasts in Figure 1.1 illustrates this point Very Long Very Short
by indicating a few of the articles in the constitution of Missouri that Nartow Focus Broad Focus
Powers Open Powers Enumerated
deal with particular powers, powers that states must institutionalize, More Philosophical Statements No Philosophicl Statements
as they are their areas of supremacy (local government, elections, ed- Early and Long Bill of Rights Tacked-on and Short Bill of Rights
ucation) or are shared but discreet responsibilities (taxation, spend— Legislative Article Long and Specific Powers ‘Short and General Powers
. I . . Exccutive Aricle = Muliple Exceutive Exccutive = Singular + VP
ing). In contrast, the U.S. Constitution simply and succinctly inte- Explct Bureaueracy ‘ Burcaueracy to Congress
grates its enumerated powers within its first two articles (legislative ey e Judiciary Brief and Appointed
Mixcd Choice Flected and Appointed
and executive). Added Arice fo State Powers Broad Federal Powers
Local Government Integrted nto Branches
Electons
Education
Public Employees
Toxation
Amendments = Many: Referendums okay Amendments = Fews

The legal theory of government is also different between the two
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constitutions. The national Constitution, in theory—and putting aside
the “loopholes” and interpretation and use discussed in the introduc-
tion that mitigate the fact—assumes the national government has
only those powers invested in it by the Constitution. In stark contrast,
state governments assume that their powers, reflected in their consti-
tutions, extend to all areas not specifically prohibited to them. Note
the Tenth Amendment to the U.S. Constitution, which specifically re-
serves powers not mentioned in the document to the states. Even giv-
en this, however, most states, unlike the national government, use
their broad power of discretion in such a way as to limit their own
range of activities, thus not taking advantage of all the possibilities
open to them. For example, most state financial articles set limits on
their state government’s actions in the area of powers to tax and to in-

cur debt, and much state power is allocated to local governments,
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giving them a degree of local autonomy. All states prohibit debt fi-
nancing of their operational budgets. The Missouri Constitution, as
we shall see, is a good example of this general trait of state constitu-
tions, that of requiring very specific limits on its own scope and uses
of governmental authority. These are dramatically different legal as-
sumptions upon which the two levels of government operate. Courts
and politics continually spar over the limitation of the powers of the
federal government. On the other hand, states may be able to do what
they please in many areas, but they usually please to limit their gov-
ernments.

There is a caveat to these theories, however, and that is reflected in
the supremacy clause of the U.S. Constitution. This states that the na-
tional Constitution is the supreme law of the land, leaving state con-
stitutions subordinate to that Constitution and to federal law. We
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i 1 Figure 1.2.
must be clear, however, that this clause applies only to those powers B TING STATE CONSTITUTIONAL ARTIC
enumerated in the national Constitution and as expanded, to be sure, WITH MISSOURL ARTIC
. . ‘CONSTITUTION OF MISSOURI ARTICLES IN OTHER STATES
by the courts. But this clause most definitely does not apply to the NOT FOUND IN MISSOURI'S
rest of the powers of government given to, not prohibited to, or left to Ariclel Bl of Rights T
. . Anile Il The Disribution o Pover Recul
the states. We forget that states must give permission for the federal ‘Article Il Legislative Department Collcctive Bargaining
i L i ‘Anice IV Exceutive Depariment Boundarics
government to do much of what it does within the boundaries of the Anicle V__Judicial Department Conservation
. i i Aticle VI Local Government Reapportionment
states, from welfare spending to disaster support, even if the federal ‘Article VI Public Officers Agriculture
Aricle VIl Suffage and Elections Livestock
government is paying for these services. It is quite important to re- Aricle X Education Usury
Aricle X Tavation Labor Relaions

B Aticle XI__Corporatons Public Housing
member that in these areas the states are supreme. It only appears as Article XIT_ Amending the Consiution Public Ut
if the federal government has these powers because states seldom re- Auile XIIL_PublicEmplosees e

. . . . Public Indebtedness
frain from taking federal moneys in exchange for following whatever Pablic Finance
. Encouragement of Liteature, Trade
strings are attached to the money. Gaths, Bribery of Elections
Environment

There is one last general point to be made about the various powers
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states possess and how they incorporate those powers into their con-
stitutions. Missouri’s choices in how to organize the distribution of its
particularized powers within the constitution will be discussed in de-
tail within subsequent chapters, but remember that states organize
their constitutions differently. They put things where other states do
not; they make certain aspects of state life separate articles, while oth-
er states incorporate those same aspects within the specifics of other
titled articles. For our purposes now it might simply be instructive to
give an indication of how states organize their constitutions quite
differently.

All, of course, include quite early in their documents a bill of rights
followed by philosophical statements and articles covering the three
branches of government (though each state still has its idiosyncrasies

even within these basic sections). In Figure 1.2 we can see the
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organization of the articles of the Missouri Constitution contrasted
with some of the articles that are used to organize other state consti-
tutions but are not found in Missouri’s—at least as separate articles.
The simple point in this illustration is that many states utilize sepa-
rate articles for topics some of which may well be embodied within
the Missouri Constitution but not as separate articles. Thus, Mis-
souri’s Bill of Rights talks about collective bargaining within one of its
sections, but a couple of states use a separate article to provide this
discussion.

Without going into each state’s differences, Figure 1.2 gives some idea
of the diversity of topics thought important to highlight by different
states within their constitutions. Several topics of those listed are not
covered at all in the Missouri document but are left to statutory law.

The encouragement of literature and trade, for example, is in the
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Massachusetts Constitution but in no other, certainly not Missouri’s.
Some topics reflect the history or economy of the state that uses them.
Agricultural articles are prominent in largely agricultural and rural
states, as are mining articles in states with a historic dependence on
mining industries. A couple of western states find water resources a
significant topic for the development and growth of their states, and
thus they establish rules on this topic as a separate article. Here, as in
all political documents, we can see the interests prominent within
states at least at the time of the writing or rewriting of the state consti-
tutions. In some cases, the amendment process has added new con-
cepts or interests to the state documents, even as separate articles, as
we see in the case of state lotteries in some state constitutions. Again,
many of the separate articles in other state constitutions are readily
found in Missouri’s but not highlighted as separate articles. The
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militia, public indebtedness, labor, and reapportionment are all obvi-
ous examples. The simple point remains that state constitutions have

much in common, but from size to content they also reflect the

unique character of each state.
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3
The Legislature

This is the first of three chapters exploring the branches of govern-
ment as they are defined and operate in Missouri. The method will
consist of an introductory essay at the beginning of each chapter on
the branch being discussed. This introduction will give an overview
of the structure and operation of the chapter’s branch of government.
Following that, the text will again turn to an analysis of the actual sec-
tions of the article in some detail and in order, continuing the dual

nature of these chapters. The close-consideration section of the
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chapters will not provide the actual wording of the constitution, as
was a necessity for the Bill of Rights chapter. The Missouri Constitu-
tion is so specific in these areas that to quote all sections would dou-
ble the size of the text unnecessarily.

Unlike the previous chapter on the Bill of Rights, which, of necessity,
focused on the limitations of government in a very specific and tech-
nical arena of constitutional protections, the material covered by these
chapters deals with the political system as it operates through the
three branches of government and as grounded in constitutional op-
erational principles.

Legislative Functions

State legislatures perform a variety of functions, some of which are

obvious and some of which are not so apparent to the casual observ-

er. These functions are not significantly different from the functions
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performed by the national legislature; they simply have a different
environment within which to operate and a different scale of opera-
tion. State legislatures have fewer members than the national legisla-
ture, shorter sessions (at least most do, including Missouri), more
constraints on actions (particularly the need for a balanced budget),
and somewhat less public scrutiny, all of which produces a different
dynamics to the politics of the state legislature.

Legislatures have three fundamental functions: public policy making,
legislative oversight, and representation. As we briefly discuss each
of these functions, you will notice that some of what the legislature
does is what we expect them to do from the very definition of their
role. Other things they do are not so obvious and give insight into the
conflicts inherent in the process that individual legislators face in

making decisions. Some of these functions are extraconstitutional but
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vital to the understanding of the role of the legislature in state gov-
ernment.

Public Policy Making

This is the central role of the legislature. Our system of government,
founded upon the liberal philosophies of John Locke, Rousseau, and
other Enlightenment thinkers and made pragmatic by the American
founding fathers, sees the legislature as the dominant element of gov-

ernment. If we are to have government by the consent of the gov-

erned (the central tenet of democracy), then those who represent ﬂb

Next Page

governed most directly must have the dominant responsibility for
governing. That, of course, is the legislature, as we have already seen
through court interpretation of the Missouri Bill of Rights. Governing

consists first and foremost of making policies concerning the entire

community that makes up the political unit—the definition of public
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policy.

Making public policy consists of three basic activities: making laws,
establishing and defining state governmental activities, and accumu-
lating and appropriating the funds to carry out these activities. First,
then, legislatures must set the legal foundations and rules that not
only refine the operations and structure of government outlined in
the constitution but produce the specific mechanisms to carry out the
functions of government outlined in the constitution. Then they must
produce projects and programs that respond to the demands and
needs of the public at any particular time. Bureaucracies, broadly pro-
vided by the constitution, are specified and refined by law. Goals of
the constitution as defined by contemporary politics are pursued by
legislation—whether these are economic, social, or ethical goals or

goals in the area of defining criminal justice. Legislation, then, is
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passed to provide for infrastructures (roads), social supports (health,
unemployment, recreation), and safety (criminal justice system,
workplace safety). In addition, the state must provide the underlying
legal basis for the legitimate relationships between individuals and
between individuals and the state: civil law.

Fundamentally, legislation can be divided into criminal law, civil law,
and operational legislation. Criminal law is that set of legislative acts
that produce and sustain the criminal justice system. These laws de-
fine the parameters of acceptable individual behavior in relationship
to the health and safety of the community as a whole. All societies set
fundamentally the same laws dealing with physical harm to others,
protection of property, and honest and fair interactions in the eco-

nomic and social arenas within the community. In short, these laws

limit the actions of individuals and are defined by the relationship
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between the individual and the state or relationships that the state de-
fines as fair or proper relationships between individuals. The idea is
that the state acts first and foremost so that individuals cannot act on
their own when they are or are perceived to be threatened or harmed
by others. Criminal law produces a legal relationship of individual
and the state through legal cases involving individuals accused of
violations by the state, after police action, being taken to trial, and if
found guilty punished. Cases under criminal law are denoted by Mis-
souri v. “John Doe.” Thus, the state is officially accusing an individual
of a crime under legislation passed by the state. Most criminal law is
passed and defined by the state legislature, but some misdemeanor
law (minor violations like traffic laws) are left to localities by the con-
stitution.

Civil law is the body of legislation set up to regulate the relationships
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between individuals in the community. This area of law covers a
broad spectrum of public disputes between individuals. These are
most notable in the areas of commercial interactions (contract law,
business law), social relationships (marriage, juvenile custody), and
defining ownership (probate, real estate deeds). Laws define the pa-
rameters of relationships in these areas and means to protect individ-
ual interests when challenged by other individuals. They allow for
protections of individuals by way of civil suits against other individu-
als who violate their economic or social interests. State law is primary
in setting these relationship patterns; federal laws can rarely inter-
cede. The case foundations for conflicts under civil law, then, are de-
noted by John Doe v. Jane Doe or John Doe v. Ajax Corporation. Note that

corporation entities are treated as individuals under civil as well as

criminal law.

Next Page
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Our purpose here is not to describe these complex areas of law in any
detail, only to illustrate the point that the fundamental role of legisla-
tures is to make laws that regulate the society and that laws fall into a
variety of categories.

The third important area of legislative responsibility is the defining of
and providing resources for the operational aspects of government.
What we mean by this is the ability of the legislature to establish
activities and programs that provide resources and services to the cit-
izens of the state. The specific areas of operation will be defined more
particularly in the chapter on the executive, but we need to make it
clear at this juncture that much of the year-to-year activity of the state
legislature and its budget process is focused on operational programs
and services. These range from support for infrastructures of the state

(roads, bridges, buildings) and providing for an educational system
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(public schools and higher education institutions) to providing citizen
support in the areas of health, welfare, unemployment, and recrea-
tion, among other areas.

All of this operational activity must be paid for, of course, and thus it
is that a major portion of the time and attention of the legislature is
devoted to raising taxes and appropriating resources. The annual
budget process takes up a good percentage of legislative time and en-
ergy because everything that state government does must be officially
authorized and then paid for (appropriated) by the legislature.
Legislative Oversight

The second major function of the legislature is oversight. This means
that the legislature, largely through its committee structure, is respon-

sible for checking to see if the laws and moneys that it promulgates

are being administered by the executive branch in a manner
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conducive to the intent of the legislature. Only in this way can there
be a legislative check on the appropriate spending of the state’s re-
sources and the efficient management of the state’s affairs. A further
source of this function will be found in the state auditor’s office, de-
scribed in the executive article.

There are four means of oversight used by the legislature: committee
review of bureaucratic actions, postaudit reviews, casework, and use
of sunset laws.

Committee review of the actions of the various bureaucracies of the ex-
ecutive provides a continuity of communication and interaction be-
tween the two branches of government. The legislature operates
through committees organized around subject areas, as we shall dis-
cuss shortly. Bureaucracies are organized by subject responsibilities

as well, making it easy to match the two, thus allowing committees to

H P Type here to search

© & https://nook barnesandnoble.com/products/9780826272294/sample?sourceEan=9780826272294

[ NOOK Tablets | Apps | Accessc X S

- O v

no®ee

review the operations of the bureaucracies within the areas with
which they are most familiar. This provides not only a check on the
executive but more positively a flow of information on the viability
and utility of legislation in areas both entities are responsible for. If
laws or programs are not working well, this can be discovered by
committee oversight. If they are working well and could benefit from
added legislation or moneys, this too can be transmitted within the
committee oversight process.

Postaudit reviews. Just as committees can review and examine the
work of the bureaucracies in their area of concern, so too must com-
mittees review the spending of their appropriations by the
bureaucracies. By scrutinizing the audit reports of and through hear-

ings on the various agencies of government, the committees can ex-

amine how the moneys appropriated have been spent and if they
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have been spent in the areas intended. Postaudit reviews can give the
legislature an insight into the effectiveness of programs and institu-
tions that they finance. In this the legislature has the help of profes-
sionals on their legislative staff and to some extent from the state au-
ditor’s office.

Casework. All legislators hear from their constituents on a fairly con-
sistent basis. When that communication takes the form of a question
or problem with government, the legislator (or a staff member) logs
that into their office system as a “case” to be dealt with. Taking care of
constituents is an extraconstitutional (political) part of the responsibly
of the legislator. Some spend a good portion of their time and atten-
tion on this activity because of the individual needs reflected by the
requests but also because each case dealt with successfully can re-

bound into votes in the next election.
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Increasingly, programs and operations of government are complex
and confusing. When individuals find that government has either not
responded appropriately to their needs or failed to perform a respon-
sibility related to the individual, then an outlet for solving the prob-
lem often is communication to their local legislator. The legislator will
try to deal with the problem by answering the individual if they have
knowledge that deals with the complaint or by passing the complaint
or inquiry along to the appropriate government office or agency.
Casework benefits both the constituent (when it works) and the legis-
lator. But if the legislator and his colleagues get several complaints
about the same program, law, or agency, then they get an idea that
something needs fixing. This is what makes casework such an effec-

tive oversight tool for the legislature.

Simply put, sunset laws are pieces of legislation that are passed with
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an expiration date—the sun will set on them. These can be any type
of legislation but most likely will be legislation that sets up, or ex-
pands the responsibilities of, programs or agencies. This is used as a
means to force a reevaluation of either an experimental or a contro-
versial program or law.

Sunset laws can be effective legislative as well as political tools. States
often are in the forefront in trying new approaches to problems. Ex-
periments can be hidden disasters if they are not reviewed to examine
their effectiveness. Sunset laws force the legislature to revisit many
new or experimental approaches to contemporary problems. In addi-
tion, it is not unusual to find a controversial program or law given a
sunset date as a compromise aimed at getting the necessary votes to
enact it. These hard-to-pass pieces of legislation may get by those leg-

islators on the fence if they believe they are not making the legislation
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permanent. A sunset provision allows them to revote on the measure
at a date in the future, evaluating the outcome of its operation.
Representation

Each legislator must, either consciously or unconsciously, decide two
fundamental questions as he or she approaches the job: who do I rep-
resent and how do I represent them? This is another
extraconstitutional role in many respects but a vital part of the
definitional role of legislator.

The first question seems to have a deceptively easy answer; each leg-
islator has a definite geographic district containing their legally defined
constituents. They most definitely are charged with representing
them in their respective house of the legislature. But often the legisla-
tor is called upon more informally, though often insistently, to repre-

sent groups outside their districts that perceive them to have a
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responsibility for their interests. These often come from various social
sectors of the citizenry of the state.

Most common of these sectors are those with a perceived sociological
connection to the legislator. We mean by this groups that identify with
the legislator because of who that legislator fundamentally is in terms
of race, religion, ethnic identification, or gender. It is simply true that
if you are an African American legislator in Missouri, you may well
be perceived by African Americans throughout the state to represent
them on those issues perceived to be related to this segment of the
population. Though most African American legislators in Missouri
have come from Kansas City or St. Louis, they find a constituency
throughout the state on many issues.

In an age when social issues take center stage—topics like abortion,

school choice, or prayer in school —certain religious groups look to
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fellow communicants in the legislature for support for their views on
these issues whether they are geographic constituents or not. This can
be a benefit or a complication for the legislator, depending on their
response to these external pressures. Who do I represent? It can get
complex if you are a Catholic legislator from a Protestant district, for
example.

Gender issues find women legislators asked to respond not just as
legislators from a specific geographic area but as women. A variety of
issues have periodically been described as “women’s issues.” How do
female legislators respond to interest groups of women who expect

them to respond to legislative decisions as women regardless of the

profile of their districts? Legislation that deals with protection of cHNetPage

dren is a graphic example. Then again, many legislators find support

even for their reelection from groups outside their districts because
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they are women, or Fundamentalists, or African American. You get
the idea.

Last, there are economic constituencies that transcend district
boundaries. Why do we often see representatives in the legislature
from various professions or from labor backgrounds asked to com-
ment on legislation affecting those economic interests? We expect to
see lawyers in office, but why identify insurance agents, farmers, re-
tired teachers, or health professionals? Obviously, from a general per-
spective, they are citizens and equally likely to be civic minded and
active in the political community. But in the context of our discussion
you might see that often they are sponsored by or encouraged to run
by either their employers or members of their industry or profession.
Since the state regulates many industries, it is not surprising that

these industries would like to have “insiders” representing their
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point of view to their fellow legislators. To have an insurance agent
on the committee dealing with legislation in this area is to have posi-
tive representation. Teachers on education committees, farmers on ag-
riculture committees—the list can get longer, but the point is clear.
People in the legislature in particular economic interest areas are
bound to be seen by, if not even sponsored by, groups and people
throughout the state who look to them for specific interest representa-
tion. Here again, this can be a blessing or a curse depending on the is-
sue, the individual, the geographic constituency, and the perception
of fellow legislators. Many legislators appreciate the expertise of fel-
low legislators in areas they are not familiar with. Others may feel un-
due influence in symbiotic relationships between legislator and inter-

est group.

There are often, then, many influences on legislators as to whom they





image34.png
p

B MyLibrary B

c @

@ Getting Started  B¥ Home - OneTech G Google.

NOOoK for Web

represent. Not the least influence, of course, is legislators’ own per-
ception as to how they should represent. There are two polar options
with many gradations in between. On one pole is the perception that
the representative is a trustee. This is an indication that the legislator
believes that the constituents were exposed to the views, platform,
and performance of the legislator as a candidate for office and they
agreed enough to elect him or her. The trustee then perceives the leg-
islative decision-making role as that of exercising good judgment on
the issues before the legislature. After all, the constituents knew the
legislator and his or her views and thus sent him or her to exercise
good judgment on behalf of these constituents. The legislator feels re-
sponsible, but relatively independent.

On the other pole, the opposite perception is that of the delegate. This

legislator believes that the constituents sent him or her to reflect their
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interests as closely and completely as possible. This legislator is to
vote the way he or she perceives the majority of his or her constitu-
ents wants. A representative is to reflect the views of those repre-
sented in a very specific way regardless of the opinion or evaluation
of the legislator on any particular piece of legislation.

The problem is, of course, that representatives cannot adhere strictly
to either polar approach because of the complexity of their situation.
To be a complete trustee is to lose the next election because you inevi-
tably will ignore some explicitly popular positions in favor of your
view of a rational decision. This will get you bounced. If you are a
complete delegate, you will find yourself in a muddle when it comes
to voting on issues that there is no clear indication of what your con-
stituents feel on that issue. This is the case not only on closely con-

tested viewpoints but also on the myriad of bills, amendments, and
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items you must approve or disapprove in the legislative process that
your constituents simply do not know or may not care anything
about. For example, in a state like Missouri, split between large urban
areas and a significant rural and farm constituency, what happens in
the inevitable situation in which there is an agriculture bill before the
legislators from urban areas, or urban legislation that rural legislators
must vote upon? Most constituents in these differing areas simply
have no view on those contrasting issues. This may leave the legisla-
tor free to vote as a trustee or to “trade” votes with their urban or ru-
ral kin.

The bottom line is that most legislators find their role to be some-
where toward the middle of the two approaches—leaning usually to-
ward one pole or the other, but certainly not purely trustee or purely
delegate. Constituents should be able to determine which way their
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legislator leans, however, by observing him or her closely.
Fundamentals of the Missouri Legislature

States differ widely in the way in which their legislatures are set up.
Scholars tend to use a broad division to describe the fundamental op-
erational assumptions of state constitutions. They postulate three
types: full-time legislatures, part-time legislatures, and those in be-
tween. Basically, they categorize states by the criteria of whether they
run their sessions virtually the whole year (like the federal legisla-
ture), whether their salaries are relatively high or low, and whether

the legislators have large or small staffs. Not surprisingly, the first

Next Page

type of state tends to be dominated by the larger states—California;
Illinois, New York, Pennsylvania. They are the ones with large and di-

verse populations—urban, suburban, and rural —and thus with com-

plex needs.
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The third type contains largely the smaller, more homogeneous
states— Utah, Vermont, Wyoming, Idaho, Maine, North Dakota. Few-
er total resources and fewer needs limit the legislative agenda. The in-
between type, not surprisingly, holds close to half of the states, in-
cluding Missouri.

The first thing to know about the Missouri legislature is that it is
called the General Assembly (GA), divided into two houses, the
House of Representatives and the Senate. House members have two-
year terms, and Senate members have four-year terms. Term limits
have been passed in the state, which means that a member can serve
only eight years in each house—though they can go to the other
house for another eight years if they can get elected. By constitutional
limitation, the legislature meets from the beginning of January to the

end of May each year. Indeed, legislation can be voted upon only
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until the middle of May, and the rest of the month is for administra-

tive cleaning up of the session.

Like the national example, the formal sessions are numbered by the
two-year term of the session coinciding with the terms of the mem-

bers of the House of Representatives. All legislative activity must be
completed within the two-year cycle or start over again the next term
after the election of a “new” legislature. N
Missouri pays its legislators nearly thirty-two thousand dollars a year
(2008) plus a per diem for each day the legislature is in session to
compensate for food and housing expenses while away from home| e psge

As for staffing, each member of the House gets a secretary and a full-
time assistant; a senator gets an additional assistant given the larger

districts. Some use leftover campaign funds to hire additional help.

Interns help with the load as well. They all have access to a common
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Introduction

The Federalist Environment

Understanding state and local governments means it is necessary to
understand the relationships of these governments to the overall en-
vironment of American government. That means having some basic
insight into the foundation of that government—its federal nature.
When the founding fathers met in Philadelphia in 1787 to ponder the
failures of the prevailing government under the Articles of Confeder-
ation, they brought with them baggage full of special interests. Most
had as a primary interest the stabilization of the economy and the
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government, both of which were under great stress following the War
of Independence. But that was just the environment of their concerns.
Each of the thirteen states had its own government, of course, that
consisted of a legislature, an executive, and a judiciary combined with
constitutions that gave local governments autonomy to fulfill basic
governmental needs. Since each of the British colonies was adminis-
tered separately, each developed its own set of rules of the game.
When independence came, those rules were redeveloped into new
constitutional governments. These documents reflected an evolution
based upon British history of the development of limitations on gov-
ernment adopted and adapted by the Americans through the specific

mechanism of a single written document: a constitution. And states

pioneered and thus mentored this process for the construction of the
U.S. Constitution.





image37.png
[ NOOK Tablets | Apps | Accessc X S

c o © & hitpsy//nook barnesandnoble.com/products/9780826272294/sample?sourceEan=9780826272294 -9 N R 1Y v: IO G

@ Getting Started  B¥ Home - OneTech G Google.

Nook: for Web

pool of staff in each house that can help with research and bill writ-
ing, depending on their assignment by the leadership of each house.
Interestingly, there is no correlation between fitting into one of these
three types and the actual size of the legislative bodies. California,
our largest state, for example, has a legislature that ties for thirty-fifth
in a rank order of total size. New Hampshire, thanks to a House of
400 members, ranks number one. Missouri has a relatively large legis-
lature ranking seventh amongst the fifty states, with 197 combined
members.

Just as interesting, there is also no correlation between the sizes of the
two houses of the legislatures in the states. New Hampshire’s Senate,
for example, is only 34 strong. Missouri illustrates the imbalance of-
ten seen between the two houses: its Senate has 34 (one of the

smaller) members, its House of Representatives 163 members (one of
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the larger). Thus, it takes only 18 votes to pass or stop a bill in the
Senate, making each senator regardless of political party of great im-
portance on every bill. To the contrary, a member of the House is not
necessarily needed on any piece of legislation because he or she is
only one of 163 (82 are needed for passage).

You might notice that this reflects heavily and often quite dramatical-
ly upon the potential unity of political party actions in the respective
houses. Party discipline plays a much more dynamic role in the

House, where the vote’s crucial political capital is watered down, but

each vote is needed in the Senate, giving the senator a crucial powg

Next Page

position. A Republican senator can vote against his leadership and
gain displeasure, but since he or she may be desperately needed on

the next vote, the approbation is not severe nor can it last long. As we

shall note later, this accrues to the committees even more specifically,
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given the smaller committee numbers in the Senate and the larger
ones in the House.

What are the demographics of the General Assembly? Women made
up around 22 percent of state legislators in 2008 nationwide. Missouri
had in its Ninety-fourth General Assembly (2007-2008) 38 women, 31
in the House and 7 in the Senate—19.3 percent, down a little from
21.3 percent in 2004. Women tend to be Democratic representatives
by a two-to-one margin over Republicans. The broad trend toward
more women in the legislature comes fairly late, since the first wom-
an elected to the Missouri Senate, Mary Gant, was not elected until
1972, joined by Gwen Giles in 1977 as the first African American
woman. It was not until 1960 that the first African American male,
Theodore McNeal, joined the Senate. About 8 percent of national leg-
islators are African American; they constitute 9 percent (2007) of

H P Type here to search

Missouri’s legislature, 17 in the House and 3 in the Senate.

Since the 2001 elections both houses of the Missouri legislature have
been controlled by Republican majorities, reversing a fifty-year peri-
od of control by the Democrats. Overall, Missouri’s numbers are typi-
cal given that they are near the national average of the percentage of
women and African Americans in the legislature.

Legislative Leadership

Though only partially outlined in the constitution, understanding
leadership roles in state legislatures is crucial to understanding the
making of public policy. Given the short legislative sessions and th@
fact that the lawmakers must deal with an average of fifteen to seven-
teen hundred bills and resolutions during the session, organization

and direction are needed if the business of the legislature is to get

done. At the beginning of each two-year numbered session,
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leadership is chosen for that session. The House and Senate leader-
ship can both be summarized by identifying first formal leadership
and then informal leadership.

By formal leadership we mean officeholders who are selected by all
members of each house as the recognized officers in the workings of
its business. In the House of Representatives the central leader is the
Speaker of the House, chosen by majority vote of all 163 members.
This means, of course, that whichever party has a majority in the
House will choose its leader as the Speaker, since in this instance, at
the very least, the party members virtually always vote unanimously.
To allow for continuity a Speaker pro tem (a substitute whenever the
Speaker is unavailable) is also elected and filled by the majority-party
candidate—in essence the number-two party leadership.

The speakership is a powerful role, often said to be second only in
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influence to the governor. He or she appoints the chairs of all com-
mittees, assigns each House member to committees, assigns bills to
committees, regulates the schedule of legislation that comes from
committees for consideration on the House floor, and heavily influ-
ences the flow of debate by setting the rules by which bills are consid-
ered on the House floor. Often the fate of legislation is greatly in the
hands of the Speaker (aided by his party leadership team), especially N
for fiscal bills that must originate in the House.

Formally, the chairs of each of the committees of the House are also in
this category of leadership, though the Speaker chooses these chairs
and, indeed, may remove them if they prove uncooperative with the
Speaker’s agenda. Since the committees are all populated with a bal-
ance roughly equal to the party balance in the House, there is virtual-

ly always a chair from the majority party enjoying a majority on his
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or her committee from their party. In this instance, it does not guaran-
tee straight party-line voting in committees since there is not strict
party discipline available, but the chair has significant influence on
committee members (even those in the minority party), as they large-
ly control the agenda of the committee (in consultation with the Spea-
ker).

The Senate has as its formal leader, by constitution, the lieutenant
governor. He or she presides over the Senate whenever they please
—though they rarely please to do so. Their only powers are to recog-
nize speakers in turn and to vote in case of a tie. Because senators can
rise and speak for as long as they wish under their open-debate rules,
the first power is negligible and the second occurs only infrequently.
Indeed, it is not unusual for senators to manipulate close votes to

keep the lieutenant governor from voting. The branches of

H P Type here to search

© & https://nook barnesandnoble.com/products/9780826272294/sample?sourceEan=9780826272294

[ NOOK Tablets | Apps | Accessc X S

- O v

no®ee

government are jealous of each other, and the Senate hates to have
legislation determined by an executive officer. Therefore, only when
it is clear that the Senate is split evenly or there is a media event will
the lieutenant governor appear in the chair.

This leaves the effective formal leader of the Senate the President Pro
Tem of the Senate. This post is the equivalent in power to the Speaker
in the House, with much the same influence over scheduling legisla-
tion, committee assignments, and timing of floor deliberations. But
because there are only 34 senators, making each senator’s vote a cru-
cial one, these tools of discipline are not as effective as they are for the
Speaker of the House. To be one of 163 means you need at least some
patronage of the leadership to be effective; thus, you try not to make

too many waves. The Speaker and chairs have many weapons to af-

fect the individual representative’s agenda. This is not so much the
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case in the Senate, given its size and its more open-debate format. By
that is meant the assumption that each senator can speak on the floor
(and in committees) on any issue for as long as they care to. Although
filibusters are sparsely used, the threat of holding up legislation (giv-
en, again, the short sessions) can give senators leverage, especially to-
ward the end of the session. Still, the president pro tem and the chairs
of committees who make up the formal leadership of the Senate have
significant powers.

The informal leadership in the legislature is composed of those elected
by the caucuses of the respective parties in each house. The Demo-
crats and Republicans in each house, separately, convene before the
beginning of the session and choose their leadership —sort of like
superclubs organized within the legislature. Each house has a majori-

ty leader and a minority leader along with a bevy of other “club”
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officers. In each instance, the majority floor leader is actually the
number-two or -three leader of the majority party (formal leaders be-
ing the top leadership). They direct the caucuses and orchestrate the
floor leadership (debate plans and execution and political maneuver-
ing) of those bills designated with party positions. The House needs
more caucus officers to manage its larger numbers, so its members
elect an assistant majority floor leader, whips (assistants to the two
floor leaders), a caucus chair and secretary, and a variety of other

roles geared toward maximizing party actions in the House and to

Next Page

spread leadership among the varied segments of the party in the
House.
The party with a minority of members in the House elects its own

caucus leadership that parallel that of the majority: a minority floor

leader with an assistant and whips as well as a caucus chair and
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secretary. If the minority party were to win the majority in the next
election, then the minority floor leader would more than likely be
chosen the Speaker of the House, meaning that this role is the central
leadership role of the minority.

The Senate follows the same pattern of informal leadership, with ma-
jority and minority leaders, assistants, whips, caucus chairs, and
secretaries. Again, given the size differential, Senate party leadership
and unity are not as effective on a consistent basis as is the House
leadership. Much, of course, depends on the personality and leader-
ship skills of the individuals filling all the leadership roles. Some of
these generalizations, then, will not prove true for any particular time
or circumstance.

Committee System

Like all American legislative systems, Missouri’s legislature does
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business largely through the committee system. Work is divided by
issue area, and the committees of the two houses review legislation
based on their assigned topic areas. Legislatures work on the basis of
a division of labor that is structured in a committee system. Bills are
matched to committees that are organized to deal with the subject
matter of common areas of legislation. The assumption is that over
time the members of each committee gain some experience with and
expertise in the broad subject area concerned. Often it means that

members are assigned to committees whose subject matter they are

already familiar with, either through personal interest, experience, IUN;'XE

occupation. The characteristics of the legislator’s district also will play
a role—for example, urban members will serve on urban-oriented

committees.

Because it has more members to assign to committee work, the House
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has more committees than the Senate. Also pushing up the committee
work of the House is their responsibility to put together the budget
and initiate the appropriations bills. Thus, during the Ninety-fourth
General Assembly (2007-2008), the House had eighteen standing
(permanent) committees plus six appropriations committees. It is in-
teresting to note that from time to time new leadership will reorgan-
ize the committee system by lowering or raising the number of com-
mittees and shuffling their titles (and thus responsibilities). In the
Ninety-second General Assembly, for example, there were twenty-
eight standing committees and six appropriations committees. This
would seem to hurt special interests that look to the state legislature
for help. After all, the state regulates many industries and provides a

great deal of financial and legal support to several areas of citizen life.

To make up for the consolidation of standing committees, the House
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leadership has created twenty-five special committees that focus on
overall public policy in specific areas of concern. For example, though
the Small Business Standing Committee was folded into another com-
mittee, there is a Small Business Special Committee. Other topics cov-
er urban issues, agribusiness, family services, immigration, utilities,
senior citizens—the list is long. The special committees placate the
special interests by doing research and focus hearings on the subjects
while not unduly bogging down the legislative process.

The six appropriations committees take the general spending guide-
lines provided by the work of the Budget Committee and put them
into specific dollar amounts to appropriate to specific purposes and
agencies. Since everything government does has to be paid for, much

of the politics of the Missouri legislature is embodied in the work of

these committees. And, of course, the chairs of these committees
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wield extraordinary influence, though always under the general guid-
ance of the Speaker. The very names of these appropriations commit-
tees indicate where Missouri spends the bulk of its moneys: Agricul-
ture and Natural Resources; Education; General Administration;
Health, Mental Health, and Social Services; Public Safety and Correc-
tions; and Transportation and Economic Development. The first four-
teen bills enumerated by the House process are always the appropria-
tions bills.

The Senate has only sixteen committees, all of which together must
cover the same spread of legislative subjects and close to the number
of bills covered by the House committees. For example, there is only
one Appropriations Committee that must review all the appropria-
tions bills that come out of the six House committees. Topics must be

consolidated in forming the Senate committees if the thirty-four
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members are to be able to staff all the committees without undue
scheduling problems. For example, one committee deals with eco-
nomic development, tourism, and local government while another co-
vers agriculture, conservation, parks, and natural resources. Senators
must be particularly adept at multitasking; they average four stand-
ing committee assignments plus varied other duties. This load re-
sulted in the fact that the Senate in the Ninety-fourth General Assem-
bly had no special committees. In contrast, a House member will gen-
erally be on two standing committees and perhaps one or two special
committees or other assignments.

That does not mean that the Senate does not cater to special interests
in doing its business. The Senate simply uses more particularly a

third category of committees to perform a dual task for them. These

are the joint committees, often noted as statutory committees because
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they have members from both houses and thus need a statute to es-
tablish their legitimacy. There are a series of fifteen joint committees
set up with membership from both houses that tend to deal with spe-
cific contemporary problems or issues (for example, court automa-
tion, corrections, gaming and wagering, and transportation over-
sight). Some cover specific areas that the House also deals with by
means of the special committees—homeland security, economic de-
velopment, tax policy, government accountability. Some of these joint
committees are under sunset provisions.

Committees do the research and the legal background searches on
bills as well as vet the political conflicts attendant to the bill. The com-
mittee is responsible for filtering the workload, since all seventeen
hundred or so bills put in play cannot be fully dealt with—nor, given
the duplication and frivolity of many bills, should they be dealt with.
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This legislative process creates increasingly difficult work given the
many contentious issues in today’s politics and the increased speciali-
zation and technicality of much legislation.

The Legislative Process

The constitution of Missouri gives the legislature the ability to order
its business as it wills, so the following process is set up by the legis-
lature for itself, not the constitution. You know the old saw, there are
two things you don’t want to know —how they make sausage and
how they make laws. Unfortunately, too many citizens have no idea
about the complexity of the lawmaking process, and too many dis-
miss the process as somehow corrupt. The reality is that legislators
contend with a wide range of pressures and counterpressures. Refer-

ence the discussion above on the functions of the legislature. Besides

the formalities of the processes we outlined, there are a fountain of
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informal political pressures that come from party leadership, interest
groups, contributors to legislators’ campaigns, and individual citizens
(often with heartbreaking problems). It simply is not easy grinding all
of these ingredients into a good legislative product.

Legislative bills must start somewhere; someone must write them. In
point of fact, anyone can write a bill, and there are many sources for
those bills. Executive offices must carry out legislation and thus know
how present laws and programs are working or not working. Their
suggestions for new legislation or new programs or changes to old
ones often find their way into a bill presented to a legislator for ac-
tion. Interest groups may write a bill, as may individual citizens.
Even legislators get into the act of producing a bill from scratch occa-
sionally. The point is that anyone may write a bill, but only a member

of the legislature can introduce a bill into their respective house.
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However a bill comes to the legislator, the first thing she often does is
send it to that house’s legislative staff to be put into legal terminology
that fits the topic and intent of the bill. Once the bill is in good form,
the legislator is ready to file it, to put it into the “hopper,” the term
used for submission of the bill. Enterprising legislators may try to co-
ordinate efforts with a member of the other house by having that
member put the same bill into their hopper, hoping to shorten the
time traveled by the bill.

Once in the process, a bill follows fundamentally the same route in,

Next Page

each house. So as we briefly describe this process, keep in mind that
the bill has to repeat each step in each house to become law.

Abill can be prefiled in Missouri starting December 1 of each year.
Since the legislature starts in early January, there is already a backlog

of bills to put into the system. The first step in the process then is
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A Political Document

Life after the War of Independence was not easy. The colonies, now
states, were in financial trouble, as was the Continental government
under a weak confederation. Each of the states had its own set of fi-

nancial regulations, and each had its own monetary system, commer-

cial regulations, and taxes on trade between the states as well as inter-

national trade. As a consequence, there was a growing economic de-
pression. With only three major ports (Boston, New York, and Phila-
delphia) for bringing foreign goods into a country still primarily agri-
cultural, three states had disproportionate influence over the availa-
bility of the necessities of domestic life, most of which had to be im-
ported. Transshipment from state to state made the goods too expen-
sive. Commerce was coming to a standstill. Shipbuilders and com-

mercial interests in the Northeast were suffering badly, farmers north
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and south were having trouble financing their cash crops, and some
southern states were having trouble with Indians on their frontiers
and needed help from a stronger central government.

Then came Shay’s Rebellion, an uprising of farmers against foreclo-
sures on their loans. It necessitated action by the state militia of Mas-
sachusetts and seriously alarmed the leadership of all of the states.
Remember, they had all just recently risen up against arguably the
greatest power on earth and won that struggle, demonstrating the
power of an uprising of everyday folks. Add to this that border
clashes between states over control of trade on boundary rivers creat-
ed increased tensions. A need for a uniform set of economic rules
possible only with a strengthened central authority became obvious

to many leaders throughout the states, especially the leaders of com-

mercial interests. Those who had served in the Continental army and
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simply having a legislator file (submit) the bill. The second step is to
have the bill “read” two times as a means of formally putting it into
the system. The bill waits in line and is taken up by the house and
“read” a first time: its first reading. The full bill is not read; that
would take too much floor time. At this step the bill simply is given a
number and a formal title. In the House the number will be preceded
by an H, in the Senate by a S. Thus, the designation would look like:
HB 126, “A Bill to Reform the Corrections System,” or SB 65, “The
Education Reform Bill of 2008.” If in the form of a resolution, the bill
has no formal consequence except giving the sense of the legislature
and is designated as HR or SR.

After the first reading, the bill gets back in line again until taken up
for a second reading. This seems routine, but politics plays a role
even this early. It is the Speaker of the House or the President Pro
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Tem of the Senate that directs the timing of the second reading and
then performs the important task of the reading —assigning the bill to
a committee. This may sound unimportant, but it is often an impor-
tant decision point for the bill. Many bills could be sent to one of two
or three committees because their subject matter overlaps these com-
mittees. The leadership knows the composition of all the committees
and their chairs and can help or hurt the prospects of a bill, depend-
ing upon what committee to which the bill is sent. The second read-

ing can make or break a bill’s prospects from the outset.

The third step in the bill’s sojourn through the process is the early

Next Page

committee actions, usually public hearings. The chair of the commit-

tee is crucial here: he or she usually has the end ability to either take
up the bill or not. Note that if the chair decides not to take up the bill,
the bill simply lays there and dies if not revived later. If the chair
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decides the committee should deal with the bill, the chair can decide
the order in which the bill will be taken up. Remember, bills continue
to come into the committee, and the order they are taken up, if they
are at all, can determine whether the bill has the time to get through
the whole two-house process in the short time the legislature is in ses-
sion.

If and when taken up, and the bill is one of some substance, the com-
mittee will hold public hearings on it. The chair, another of his per-
quisites, invites the people who will present evidence and viewpoints
pro and con on the bill. In this way a legislative record is built with
data and evidence to support and oppose the bill. It is this material
that follows the bill throughout the rest of the process. Usually, the
bill’s sponsor is first to testify, and then others are invited as the chair

deems necessary. Committee members nominate speakers; interest
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groups and individuals vie for a forum before the committee, but the
chair orchestrates the whole procedure.

Once the hearings are over (or if a noncontroversial bill is taken up
without a hearing), the committee goes into executive sessions to dis-
cuss the disposition of the bill—the fourth step. It is here that most of

the hard work is done on the bill. The committee scrutinizes all as-

pects and wording of the bill and must make decisions on it all. The
committee may do what it pleases with the bill: it can amend it, com-
bine it with a similar bill, slice it up, rewrite portions of it, even redln:

Next Page
it to the point where its sponsor disavows it. If the latter happens and

the committee approves the bill, it becomes the “committee substitute
bill.” In the end the committee either votes against the bill, effectively
killing it, or votes for the bill: designating it as “Do Not Pass” or “Do
Pass,” the latter sending it along to the floor of the house.
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Since committees constitute a small percentage of the number in the
full house, the bill depends on the vote of a minority of the full repre-
sentatives to send it along or to kill it. Given the significantly small
numbers in the Senate, a relative few votes determine the fate of the
bill in their committees. Even in the House where the committees are
larger, the relative number of votes needed to control the bill is small.
This is why the committees are the focus of most of the political push-
ing and pulling in the Missouri legislature. Here is where lobbyists
and other interest activities focus. This may well be the most signifi-
cant decision point in the legislative process. It is true that one-third
of the members of the full house the bill is going through can over-
turn a vote if that committee has voted “Do Not Pass” and bring it to
the floor anyway, but this rarely happens.

The fifth step in the process is the consideration of the bill by the full
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body on the floor of the House or Senate. This is called in Missouri
and most states the “perfection” of the bill. If it passes here, it is done
so in its final or perfected form. This, of course, is another key deci-
sion point for the bill. Since all of the committees are sending bills to
the floor of the respective houses, flow must be managed, and it is
here where the Speaker and President Pro Tem have the exercise of
important powers. There is a Rules Committee in the House of Repre-
sentatives that puts on the procedural “rules” by which each bill will
be taken up. This means it tells (1) when the bill will be taken up by
the full house, (2) if and for how long there will be debate, and (3) 1Net?se]
and under what conditions amendments will be allowed. The Rules

Committee is guided by the heavy hand of the Speaker in these mat-
ters. The bill can be fast-tracked by putting it in the front of the line,

or it can be delayed, often for long periods, by keeping it at the end of
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the line of pending bills. It can even be put below the batches of bills
that come in after it.

Debate on the House floor can be important, for it allows representa-
tives to have a record of their support or opposition, and it allows for
the airing of interest positions on the bill. Noncontroversial bills do
not need much debate, whereas more substantive or complex bills
may need significant periods of debate. Within this process, amend-
ments may be crucial in determining whether enough votes can be
gathered to pass (or to kill) the bill. The Rules Committee can put a
particular limit on the number of amendments allowed to be voted
upon, or it can put a specific time limit on the passing of amend-
ments. The politics of the scramble for amendments on many pieces
of legislation can be quite competitive—even brutal. After all, if my

bill needs an amendment to attract a segment of the legislators who
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say they will vote for the bill if certain changes are made, and the
Rules Committee says no amendments, the bill is lost for want of a
small change. On such turns the fate of much legislation.

In the Senate there is no comparable rules committee. The leadership,
headed by the president pro tem, determines the rules by which each
bill is to be considered. But then the basic processes of the Senate dif-
fer, since its rules allow for open debate. This means that any senator
may rise and speak on a bill for as long as he or she wishes and offer

amendments at will. Only a closure vote of two-thirds of the mem-

Next Page.

bers can shut off debate and lead to an immediate vote on a bill. A fil-
ibuster, then, is possible in the Senate to delay or defeat a bill. After
all, there is a lineup of bills trying to be passed, and senators who

sponsor or support those bills want to make sure there is time to pass

those bills through the process. Delay may mean defeat for them.
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Then again, any senator who filibusters must take into consideration
the enmity of those senators if they proceed. So you must fervently
believe in your filibuster’s purpose, or have significant help of other
senators, if you do not want to suffer down the road for your actions.
Once the debate and amendment process is complete in each house,
there is an up-or-down vote on the bill. But that does not end the
floor consideration of the bill. If the bill passes, it is referred to the
printing office to be put in permanent type with all changes so that
there is a formal and final form of the bill in print. This allows for the
legislators to see exactly what the perfected bill looks like when ap-
proved. This sets up the sixth step in the process, which is the third

reading of the bill. Simply put, the bill comes before the house for a fi-

nal vote on the printed version of the bill, which, of course, has al-

ready received a positive vote. The full house votes again on the bill,
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but almost always it receives the same majority vote to pass as it did
before.

This final passing of the bill allows it to be sent to the other house to
go about the approval (or not) process through the same steps. This
simple transfer is the seventh step in the process. If the other house
passes the bill, there are three options. First, if the bill is basically in
the same form except for minor changes, the leadership of the two

houses will meet and reconcile their differences and have both house

floors pass the bill again. If, however, there are substantive changed nextpage

the bill by the second house, a conference committee will be formed to
negotiate compromises to put the bill in one form. This committee
consists of equal members from each house (routinely three or four)

and works on majority vote. The committee members in this role rep-

resent their respective houses, not their other constituencies. That is
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to say, conference committees represent more or less exclusively the
feelings of their house on each bill. The reality, then, is that the mem-
bers from each house tend to vote as a bloc on the compromises. They
check often with their leadership and the floor leader for that bill to
make sure the compromises they agree to are acceptable to the voting
majority on that bill. Late in sessions bills could die for lack of agree-
ment on a compromise if time runs out.

If and when the conference committee finds agreement, the bill is sent
back to each house for what is almost always a pro forma final floor
vote. It is an up-or-down vote since continued tampering with bills
would make it impossible for the legislature to get a lot done. Of
course, once passed, the bill goes to the governor, who can sign or veto
the bill.

The legislature can override a veto with a two-thirds vote of each
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house. If the governor vetoes the bill while the legislature is in ses-

sion, the legislature can then vote to override. If the veto comes afte:

T

adjournment, the constitution directs a veto session in September of

each year specifically to give the legislature the opportunity to over-
turn the veto. Missouri’s legislature has historically failed to overturn

more than just a handful of gubernatorial vetoes. All legislation
passed goes into effect on August 28 unless the legislature by three-

fifths vote directs the immediate application of the legislation.

Throughout this whole process politics plays a significant role in

Next Page

what happens—politics of interest group influence, political party co-

herence, leadership effectiveness, and legislator response to their vari-

ous constituencies. This is the people’s business, and it should be ex-

pected that a complex society would provide a complex of influences

on its public policy decisions.
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Article III:

The Legislative Department in the Constitution

This article provides the basic guidelines for legislative activity in the
state. Its fifty-three sections are divided into four parts. Sections 1-20
focus on the rules for the General Assembly. Sections 21-35 concen-
trate on legislative proceedings and detail the requirements of the leg-
islative process. Sections 3648 outline the limitations on legislative
power, focusing specifically on financial limitations. Finally, Sections
49-53 deal with the initiative and referendum process for making
public policy. Unlike the previous article discussion, we will not
quote each section but describe their key elements and say what the
courts have had to say about certain elements of the article.

Sections 1-20: Rules for the General Assembly

The Missouri General Assembly is the principal institution for
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developing public policy for the state. Some matters of state policy
are, indeed, settled by use of constitutional amendments or popular
initiative and vote; however, it is out of the question to think that con-
tinuity of state business can be sustained in this manner. The General
Assembly, the combined legislature, is the one body that meets regu-
larly to make public policy through a process of political interplay
and studied deliberation.

Section 1 of Article III, then, states that the legislative power shall be

vested in a Senate and a House of Representatives to be styled “The i
General Assembly of the State of Missouri.” The key term here is

vested. The General Assembly has all legislative power not granted
elsewhere, prohibited by the national Constitution, or expressly or
implicitly withheld by the Missouri Constitution. There is, however,

no comprehensive enumeration of the power of the GA, maximizing





image54.png
p

B MyLibrary B

c @

@ Getting Started  B¥ Home - OneTech G Google.

Nook: for Web

its flexibility. Except for the restrictions noted, the power of the state
legislature is unlimited and practically absolute

After the broad statement regarding the power of the General Assem-
bly, the remainder of Article III provides much detail pertaining to
the granted and withheld powers and activities of the GA. The proce-
dure for electing members to the GA is covered in several sections.
Section 1 requires that there be a reapportionment of senatorial and
house districts after each decennial census to equalize the number of
people in each district. In a special election in 1966, voters approved
an amendment that provided for the method that is detailed in Sec-
tions 2 and 7 of this article. The core of the procedure is the appoint-
ment of a commission to draw the reapportionment plan. Major polit-
ical parties must have equal representation on the commission, creat-

ing difficulties in finding a majority since reapportionment is a very
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partisan process. It is very difficult to get Democrats and Republicans
to agree upon drawing of lines in an equitable manner; each wants
lines protecting districts with historical majorities of their adherents.
If the commission becomes deadlocked (which happened in 1991), the
second method provided is to convene a substitute commission of six
judges from the courts of appeals appointed by the state supreme

court. A majority of these judges then decide upon a new reappor-

tionment plan. Either of these commissions must, of course, follow

Next Page

the U.S. Supreme Court requirements that districts be contiguous,

compact, and their populations as nearly equal as possible.z

Procedures for House (Section 2) and Senate (Section 7) districts are
basically the same. Probably given the controversial nature of the pro-

cess, the sections provide that reapportionment is not subject to refer-

endum. Also, members of the apportionment committee cannot run
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for the General Assembly for four years following institution of their
plan. Still, the actual operation of the apportionment procedure usu-
ally results in the bipartisan commission’s being stalemated. This

means the judges usually draw up the final operational plan3
Qualifications for state representatives and senators are provided in
Sections 4-6. Each representative shall be twenty-four years of age
and must have been a qualified voter for two years and a resident of
the district he is chosen from for one year (Section 4). The House has
163 districts, the Senate 34. A senator shall be thirty years old, a quali-
fied voter for three years, and a resident of the district for one year.
The minimum age requirement for the House was upheld against an
equal protections challenge in the state supreme court. The court
ruled that the age requirement was rationally related to the state’s le-

gitimate interest in ensuring mature and experienced legislatora4
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These qualifications are not of much concern, although on occasion

the residency requirement of a member is challenged. The legislative
body of which the person is a member has exclusive right to deter-
mine whether the member is qualified to hold or assume office, and
courts are without jurisdiction to determine the issue of removal

based on residence.? The requirement of residency has been chal-
lenged, but the state supreme court found that the equal protection >
clause of the U.S. Fourteenth Amendment did not eliminate the right

of the state of Missouri to establish and enforce the one-year distrit

Next Page

residency as a prerequisite to serving as a state legislatcné

Other requirements concerning members of the General Assembly
are as follows. First, members cannot hold any other lucrative office

or employment under the United States, the State of Missouri, or any

municipality. Second, if members of the GA change their residence
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from the district from which they were elected, the office must be
vacated. And third, all members of the GA must take the following
oath: “I do solemnly swear, or affirm, that I will support the Constitu-
tion of the United States and of the state of Missouri, and faithfully
perform the duties of my office and that I will not knowingly receive,
directly or indirectly, any money or other valuable thing for the per-
formance or non-performance of any act or duty pertaining to my
office, other than the compensation allowed by law” (Section 15). Any
member refusing to take this oath would be deemed to have vacated
the office, and any member convicted of having violated this oath
would be disqualified from holding any office of trust or profit in the
state government.

An additional restriction concerning members of the GA was adopted
by voters in the general election of 1992. This section provided for
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term limitations for members of the GA. No person may serve more
than eight years in either the House of Representatives or the Senate
or a total of sixteen years in both houses. Term limitations were also
passed for members of the U.S. Congress from Missouri (Section 45a),
restricting Missouri’s senators to two terms and representatives to
four terms. However, this amendment will not go into effect until
one-half of the states have enacted term limits on their members of
Congress. This may conflict with the U.S. Constitution, for the U.S.
Supreme Court in a 1995 case declared that states could not add qual-

Next Page
ifications for membership to Congress.z Still, this provision also states

that the wish of the citizens of Missouri is to have their federal repre-
sentatives voluntarily follow the term limits in this section. None

have so far.

Other sections in this category deal with some rather miscellaneous
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in the Continental Congress also saw survival through a stronger
bond between the states.

Thus it was that representatives of the states met in Philadelphia to
solve these and other problems—well, all the states but Rhode Island,
which evidently was fearful that a stronger central government
would disrupt its burgeoning slave trade. The delegates brought with
them interests that they were determined to protect; this was to be a
political battle, not merely a philosophical one. Broadly speaking,
those interests can be categorized into four sets of dual conflicting in-
terests: North versus South, large states versus small states, commer-
cial versus rural and farm interests, and democratic versus republican
values.

The constitution that emerged from compromise among these sets of

real and persistent interests, then, reflects the concerns of real people
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within the context of real problems. Remarkably, by sticking to the
basic task of creating a structure for a stronger central government
and then distributing powers discretely to the national government,
the resulting political document worked. Of course, amendments and
interpretations have been needed to adapt the Constitution to chang-
ing circumstances, but the key foundations have survived to this day.
The core of the compromises concluded in 1787 (and 1789 with the
addition of the Bill of Rights) remains.

Let us, briefly, indicate the results of some of the key compromises
embedded in the new constitution. The large state-small state com-
promises are perhaps the most visible. The large states wanted to ex-
ercise their natural power position by having representation in the
legislature based on population. The small states wanted to keep the
contemporary arrangement under the Articles of Confederation that

90f163
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issues, including: (1) a provision providing for compensation, mile-
age, and expenses of GA members (the GA by law sets these amounts
periodically); 2) a limitation on the number of legislative employees
(again, set by the GA by legislation); 3) a requirement that each house
appoint its own officers, be sole judge of the qualifications and elec-
tions of its own members, determine the rules of its own proceedings
subject to the constitution, punish members for disorderly conduct,
and only with the concurrence of two-thirds of all members expel a
member; and 4) a provision that in all cases except treason, felony, or
breach of the peace, members are privileged from arrest during the
session of the GA and during the fifteen days preceding and follow-
ing the session. In addition, members are exempt from question about
any statement on the floor of either house, in committee, or in com-
mittee reports. This last protects the members from libel charges.
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Clearly, the legislators are to be in charge of their own business pro-
cedures and protected from outside legal pressures.

The article limits the time the legislature can be in session. This is
common for most state legislatures and seems to arise from a desire
to compel legislators to perform their work with dispatch and with-
out undue time to produce poor legislation. States want to minimize
overlegislation generally. It is believed that with less time available,

subjects of major importance and the budget will absorb the interest

of legislators and tend to crowd out trivial matters or matters of Mqyeipmge

ly personal or local interest. In addition, shorter sessions might cap-
ture public attention more readily and make public service in the leg-
islature more attractive to persons of ability. For whatever reason,

Missourians seem to prefer the shorter sessions. As late as 1988

Missourians voted on an amendment to shorten the amount of time
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the legislature spent in session, putting it at its present length, and it
passed by an overwhelming majority —1,421,973 to 406,250.

This amendment (Section 20) provides that the GA shall begin meet-
ing on the first Wednesday after the first Monday in January and ad-
journ the session at midnight on May 30. It also provides that all bills
in either house remaining on the calendar after 6:00 p.m. on the first
Friday following the second Monday in May are tabled. The time in
between these two dates is to be devoted to the enrolling, engrossing,
and signing (in open session by officers of the respective houses) of
bills already passed before the 6:00 p.m. deadline. Clearly, all effec-
tive legislative activity ends in the middle of May. The GA prior to
this had a short session in even years (January to April) and a long
session in odd years (January to June 15). In addition, the GA used to
consider bills up until midnight of the last day of the session, which
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gave rise to an impression (not unwarranted) of much wheeling and
dealing, with legislators voting on bills that they were not properly
prepared to consider. The amendment modulated this problem, but
did not eliminate it.

Another 1988 change (now Section 20b) provides for the calling of a
special session by the GA. A petition, stating the purpose for which
the session is to be called and signed by three-fourths of the members N

of each house, would convene the GA into special session. Prior to

Next Page

this change, only the governor could call for a special session, a pow-
er he or she retains. The time limit for a special session is set at thirty

days, and it may only consider matters that are specifically contained

in the petition or governor’s call. No appropriations bill may be con-
sidered in the special session if in that year the GA has not passed the
operating budget of the state. Special sessions are often called directly
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after the scheduled veto session since legislators will already be in
Jefferson City.

Sections 21-35: Legislative Proceedings

The constitutional limitations on legislative procedure and the form
in which bills are passed are designed to secure reasonable and trans-
parent deliberation. In addition, they are aimed at ensuring, to some
degree, a sense of responsibility on the part of lawmakers. These re-
strictions are contained in Sections 21-35.

Section 21 provides for the style of the state laws. Each law must be-
gin, “Be it enacted by the General Assembly of Missouri, as follows.”
The section requires that no law shall be passed except by bill, and no
bill shall be amended in its passage through either house so as to
change its original purpose, though this provision is often stretched

to its limits. Bills may originate in either house, but money bills
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traditionally start in the House.

Every bill must be referred to a committee of the house in which it is
pending (Section 22). One-third of the members of the house consid-
ering the bill may remove a bill from a committee and place it on the
calendar for consideration of the full house. In each house, records of
proceedings must be maintained; these will include the recorded
votes of the members of the committees filing reports (passing) on
bills. If committees meet outside of the legislative session time, each
house can establish rules by which they operate.

Sections 21 and 22 deal with procedure and format, and have generat-
ed little controversy or challenge. Section 23, however, has produced

major conflicts. It states, “No bill shall contain more than one subject

which shall be clearly expressed in its title, except bills enacted under
the third exception in Section 37 of this article and general
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appropriation bills, which may embrace the various subjects and ac-
counts for which moneys are appropriated.” A great many bills over
the years have appeared to violate this provision. The court interpre-
tation of this provision is that the controlling test for determining
whether a statute contains more than one subject is whether all provi-
sions of the statute fairly relate to the same subject, have a natural

connection to it, or are the incident or the means to accomplish its

purpc;se.§ This clause is to help legislators and the public recognize
the purpose of legislation and to prevent the practice common in leg-
islatures (for example, Congress) of allowing so many additions to
bills that they become unrecognizable as the original bill or embody
confusing numbers of issues. Combining issues or confusing the bill’s
intent makes it hard for legislators to determine whether to vote for

the bill if they do not approve of every topic it contains. Extraneous
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provisions in bills can sneak unpopular or special interest material
into an otherwise clean bill. Obviously, even with the court definition,
the application of this section is difficult to interpret or police in prac-
tice.

Section 24 states that no bill may be considered for final passage in ei-
ther house until it has been printed and copies have been distributed
to all members, necessitating the second vote on the floor of each
house after the third reading. There must be a final printed form for
legislators to be assured of what the bill does.

There is also a limitation on the introduction of bills (amended, again,
in 1988) (Section 25). Appropriations bills cannot be taken up for con-
sideration after 6:00 p.m. on the first Friday following the first Mon-
day in May of each year. This responds to the change in session tim-

ing and ensures that appropriations bills will receive early
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consideration by the GA and not be a result of the chaotic closing day
of the session of the legislature. The section also requires that no bill
other than an appropriations bill may be put in the hopper in either
house after the sixtieth legislative day unless introduction is con-
sented to by a majority of the members of each house or the governor
requests consideration by a special message.

The recording of votes in each house is considered in Section 26. Each
house must keep a journal of its proceedings including a yea or nay
vote if requested by five members. The journal will contain all votes
yea and nay as well as abstentions. There must be a public record.
Section 27 demands an absolute majority vote in each house floor for
passage of legislation. This means that to pass a measure in the House
there must be eighty-two affirmative votes and in the Senate eighteen.

Methods for reviving, reenacting, and amending bills are detailed in
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Section 28. The thrust is to ensure that there will be a complete record
of changes that are made in the proposed bill.

The effective date of laws is provided for in Section 29. Except for ap-
propriations, laws passed by the legislature go into effect ninety days
after adjournment of the session in which they are enacted. If the GA
feels there is an emergency need for the bill, it can by a two-thirds
vote direct that the bill take effect immediately upon the governor’s
signature.

Next Page

Section 30 outlines the finalizing of legislation by stipulating the si;
nature of the presiding officer in open session. Objections to the legis-
lation may be made by a member, but these are simply sent to the
governor for his consideration.

Signatures send the bill to the governor, whose responsibility is out-

lined in Section 31. He has fifteen days to consider it; if signed, it
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becomes law. Within the fifteen days he may veto it by sending it
back to the originating house. Once the legislature has adjourned,
however, the governor has forty-five days to decide whether to sign
or veto the bill. If there is not action by the governor within these time
periods, the bill becomes law without his signature.

Overriding a veto is provided for by Section 32. It takes a two-thirds
vote of both houses. If the veto comes after the session ends, the GA
automatically reconvenes on the first Wednesday following the se-
cond Monday in September to consider an override, called a veto ses-
sion.

Section 33 was repealed in 1986. Several items of purely organization-
al impact are included in Sections 34 and 35. All general laws are to
be revised at least every ten years, and a permanent joint committee

on legislative research is mandated, performing duties assigned to it
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by the GA. This becomes the major resource for legislators, giving

them the ability to employ staff who can provide valuable services in

bill drafting and fiscal analysis. At one time this was the only staff
available to legislators, but now each has at least minimal help.

Sections 36-38: Limitations on Legislative Power

Limitations on the financial powers of the Missouri General Assem-

bly are listed in Sections 36-38 of Article IIl and in Article X. The first
deals with the payment of state revenues and receipts to the treasury
and limitations of withdrawals to appropriations, and it provides zTJ:

Next Page

order of priorities that the GA must follow in the appropriations of

money. This has never been an important aspect of the constitution

since the legislature has always been able to fund all the categories,
but it is a good illustration of the thrust of the constitution in regard

to limitations on legislative powers. The order of appropriations must
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be as follows: (1) payment of sinking fund and interest on outstand-
ing obligations of the state (debt); (2) money for public education; (3)
payment of the cost of assessing and collecting the revenue; (4) pay-
ment of the civil lists (state employees); (5) support of charity and
other state institutions; (6) money for public health and welfare; (7) all
other state purposes; (8) the expenses of the General Assembly.
Limitations on state debts and borrowing are contained in Section 37.
The basic thrust is to limit the amount of money the state may borrow
and to determine the period that will be allowed for repayment. If the
state wants to borrow more than one million dollars, the GA or an ini-
tiative would have to submit the amount, purpose, and terms of the
debt to a vote of the people. Unlike the federal Constitution, Missouri
limits drastically the ability of the state to borrow money for
operating budgets.
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The remaining parts of Section 37 (a—f) list the state’s obligations re-
garding proposals approved by the people: (a) consists of the authori-
zation, interest rate, and payment requirements for a state building
bond issue; (b) provides for water pollution control funds (adopted in
1971); (c) provides for some additional water pollution control bonds
(adopted in 1979); (d) provides for state building bonds (adopted in
1982); (e) provides more bonds for water pollution control, improve-
ments of drinking water systems, and storm water control (adopted
in 1988); and (f) provides for the issuance of bonds to provide funds
for rebuilding buildings at higher-education institutions, corrections,
and youth services (adopted in 1994). Note the specificity of these are-
as that read like statutes rather than parts of the state constitution;

this is one of the reasons the constitution is so long.

The article continues (Section 38[a]) by giving specific directions to
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the legislature in terms of restrictions on the use of state funds and
credit. Basically, it prohibits the GA from using public money, prop-
erty, or credit to assist any private person, association, or corporation
except for aid in a public calamity and for general laws providing
pensions for old-age assistance, aid to dependent children, aid to the
blind, or for discharged members of the armed forces and persons in
need of rehabilitation.

Section 38(b) provides for the GA to levy an annual property tax of
between one-half and three cents on one hundred dollars of valuation
for a pension for the deserving blind.

Then Section 38(c) provides for neighborhood improvement districts
and authorizes cities and counties to create these districts, though it
limits the total indebtedness for such districts.

The listing of financial restrictions on the GA continues in Section 39,
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adding a provision that forbids the GA from removing the seat of
government from the City of Jefferson. Then Section 39 (a—c) provides
very specific requirements dealing with the authorization of bingo,
the state lottery, and pari-mutuel wagering. Furthermore (d) was
added in 1992 to ensure that all state revenue derived from the con-
duct of all gaming operations would be appropriated solely for the
public institutions of elementary, secondary, and higher education.
Authorization for riverboat gambling on the Missouri and Mississippi
was added by yet another amendment in 1994. As times change and
cultural values evolve, the constitution must be changed to reflect the

political reflections of the citizens as they evolve.

It should be noted here that limitations on the legislative power of the
GA continue in Article X (taxation), which defines the state’s taxing

power and places a number of additional limitations on legislative
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power. These will be considered in chapter 7.

Sections 39-48: Special, Local, and Private Laws

The theme of limitations of powers continues as the article provides
restrictions on the GA’s ability by limiting the enactment of special,
local, or private laws. These are laws that apply to, or are for the ben-
efit of, some particular person, corporation, or locality; or are not of
general and uniform application throughout the state; or do not ap-
ply to all persons or corporations included in some authorization
classification. This provision is supposed to prevent favoritism, cor-
ruption, and legislative consideration of petty matters. It does not ful-
ly accomplish this, of course, since legislation often is carefully
worded to sound general but is applicable only to a specific target.
Still, the constitution (in Section 40) deals with the prohibition of
passing any local or special law by the GA and contains a list of thirty
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specific restrictions. You can reference the constitution for the list; it is
enough to indicate the care the constitution takes in this regard. The
general distinction is that a statute referring to persons or things as a
class is a general law, whereas a statute relating to particular persons
or things is special legislation. Examples of prohibited local and spe-
cial laws are the granting of specific divorces; remitting of fines,
penalties, and forfeitures or refunds legally paid into the treasury;
changing the law of descent or succession; changing the names of
persons or places; and the incorporation of specific cities, towns, and
villages or changing their charters by state law. General laws must
cover all these instances. Note that, for example, the state law defines
how to incorporate a city or county, but the GA cannot do this for one

specific city or county.

A fairly recent example of the application of this restriction was the
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state supreme court’s decision that set aside a law that dealt

specifically with one company. The court declared this to be special

legislation and, therefore, unconstitutional.? In another case, an envi-
ronmental regulation was held to be invalid since it imposed sanc-
tions on only a few companies and did not treat similarly situated
companies performing identical acts. The regulation was ruled un-
constitutional since it violated the special law provisions, and it was
also viewed as a bill of attainder.10 A bill passed by the GA that pro-
vided for licensing of excursion gambling boats was declared to be a
special law. The legislation designated the area by geographical locale
and by precise size and type of boat 1L Itis an example of how the
legislature manipulates wording to direct laws to specific corpora-
tions.

Sections 41 and 42 provide additional restrictions on the use of local
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and special laws. The GA is prohibited from enacting a special or lo-
cal law by the partial repeal of a general law, and if such a law is be-
ing considered (and does not clash with other restrictions), the locali-
ty must be given thirty days’ notice prior to its introduction. The re-

striction against the enactment of special laws applies with equal

force to municipa.lih'es.ﬁ These restrictions still leave the legislature

with considerable latitude, and it appears that local and special laws >

continue to exist.13 The GA finds that, on occasion, the passing of
such laws through clever wording and insinuation allows it to furtFi

Next Page
its agenda, and the courts have found it difficult to curb this activity.
As several recent cases demonstrate, the court continues to define

what actions violate this provisior\.M

Further provisions of Article III prohibit the GA from interfering with
the disposal of land by the national government (Section 43). This
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gave each state an equal vote. In the end they adopted a bicameral
legislature with one house for each interest. And all legislation must
pass both houses. Less recognized is that the election of the president
also contains this compromise since each state received electoral col-
lege votes equal to the number of members of Congress they pos-
sessed —two from the Senate plus however many they have in the
House of Representatives.

It is still today sad to recall the basic North-South compromises over
the institution of slavery. Slavery was sustained in exchange for the
end of the importation of slaves. In addition, the South demanded
that slaves be counted for membership in the House. The North
claimed that the South could not have it both ways; slaves could not
be property and also count as citizens. The South, in a strong position
since it was needed to form the new union, said, “Why not?” So
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slaves were counted as three-fifths of a person for purposes of the
House membership, and the North got the same count for purposes
of taxation. The South was fearful the numerical power of the North
would lead it to control the South through threats of export taxes
placed on its vital agricultural cash crop. The South also demanded,
in return for giving the national government the crucial exclusive
powers to regulate interstate and international commerce, that the
constitution ban all export taxes levied by Congress.

This last compromise was the key to the demands of the commercial
interests. States must give up the right to tax interstate and interna-
tional commerce. So the commercial-rural interests overlapped with
the North-South interests in this instance. Also necessary, of course,
was the exclusive issuance of a monetary system by the central gov-

ernment. These as much as anything created a united country.

100163
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section also states that no tax may be imposed on federal land, nor
can tax rates imposed on lands owned by people residing outside the
state be different from those by people residing within the state.
Section 44 says that no law can fix rates of interest for any particular
group or class engaged in lending money; it is a uniform interest rate
provision.

Section 45 deals with reapportionment of congressional district
boundaries, noting that the districts must be “composed of contigu-
ous territory as compact and as nearly equal in population as may
be.” A continuing problem with the combined responsibilities as-
signed for this task to both governor and GA is that if these two are
controlled by competing parties, a GA redistricting can be vetoed by

the governor. In this case, like state reapportionment, a three-judge

panel will redraw the districts. 15 Then Section 45(a) defines the
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attempt to establish congressional term limits that we described
above in relation to the GA term limits.

Section 46 commits the GA to provide for the organization, equip-
ment, regulations, and functions of an adequate state militia. It goes
on in 46(a) to define the emergency duties and powers of the GA in
the event of an enemy attack. The GA may convene immediately and
provide for emergency succession of powers and duties and continui-
ty of governmental operation.

Finishing these miscellaneous descriptions of the powers of the GA,
Sections 47-48 deal with the GA’s abilities for acquisition and paying
for state parks, monuments, or artifacts of its history.

Sections 49-53: Initiative and Referendum

The initiative and the referendum are both examples of legislation by

the citizenry. Initiative refers to the initiation of legislation or
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constitutional amendments by the public. Referendum refers to the
vote of the electorate on these matters (we shall cover the amendment
process originating with the GA later). When these modes of “direct
legislation” are combined in an initiative and referendum package,
the final decision as to what shall or shall not become law is taken
away from the legislature and reserved for the electorate. Although
the great mass of legislation is enacted by the legislature, the use of
the initiative and referendum has meant that the electorate has
deemed it necessary to settle some public issues. In addition, the initi-
ative and referendum provide the public with a check over the
activities of the General Assembly.

Simply put: “The people reserve the power to propose and enact or
reject laws and amendments to the constitution by the initiative, inde-

pendent of the General Assembly and also reserve power to approve
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or reject by referendum any act of the General Assembly” (Section
49). The procedures for doing so begin in Section 50. If a constitution-
al amendment is proposed, initiative petitions must be signed by 8
percent of the legal voters in two-thirds of the U.S. congressional dis-
tricts (thus presently six of the nine). If a law is proposed, initiative
petitions must be signed by 5 percent of the legal voters in two-thirds
of the congressional districts. Note that a legal voter is defined as a

registered voter, not just someone qualified to vote.16 Both proposfﬂ‘:

Next Page.

amendments and proposed laws must include only one subject and
be in proper form.

In a 1991 case the Supreme Court of Missouri voided a statute that re-
quired that sample initiative petitions be submitted to the secretary of

state one year before the initiative would be placed before the voters.

This requirement was ruled to interfere with the people’s right to use
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the initiative. As a result of this decision, initiative petitions may be
presented to the secretary of state anytime during periods between

general elections 17

An interesting provision in Section 51 states that if there are conflict-
ing measures approved at the same election, the one receiving the
largest affirmative vote shall prevail. This section also provides that
the initiative may not be used for the appropriation of money other
than for new revenues created by the initiative. The initiative takes
effect when approved by a simple majority of the votes cast.

The procedure for use of the referendum is outlined in Section 52(a).
Any bill passed by the GA, except emergency measures and appro-
priations bills, may be placed on the ballot either by the General As-
sembly or by 5 percent of the legal voters in two-thirds of the con-
gressional districts. If the bill is approved by the referendum, it
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becomes law. The governor cannot veto a bill passed by referen-

dum 18

The basis for the number of signatures required on initiative petitions
for amendments and initiative petitions for proposed laws and refer-
endums is explained in Section 53. The total vote for governor at the
general election prior to the filing of the petitions is used to determine
the number of signatures of legal voters necessary on petitions. Thus,
if a congressional district cast two hundred thousand votes for gover-
nor, an initiative petition for amendments would need sixteen thou-
sand signatures, and initiative petitions on laws or referendums

would need ten thousand.

The general thrust of the constitutional provisions of Article ITI, “Leg-
islative Department,” is to regulate quite specifically many areas of
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legislative activity. The result is a General Assembly that is far
weaker in terms of its control over public policy for its jurisdiction
than the national Congress for its areas of responsibility. It would ap-
pear that even though in theory the Missouri GA is closer to the peo-
ple and thus, in theory, more responsible to them, this does not in-
spire more trust for legislative discretion. It should be noted that de-
spite these limitations, the legislature has enormous input into the
standards of conduct in the state. For example, the legislature can by
statute state that life begins at conception and that an “unborn child”
is a person. This was done in an involuntary manslaughter statute,
and the Supreme Court of Missouri sustained this definition by af-

firming a conviction of an individual charged with causing the death

of an unborn child 12
Therefore, despite the fact that the Missouri General Assembly plays
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an exceedingly important role in state government, it appears to be
viewed by the constitution as a more or less necessary political pro-
cess, which ought to be, nevertheless, systematically curbed and
checked. Throughout Article III are provisions that, combined with
Article X’s limitations and the governor’s veto ability, operate to place
substantial limitations on the exercise of legislative power. This re-
flects the fundamental philosophical foundation of our system of gov-

ernment—the limitation on the powers of the operating organization

of government.
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The conflicts between the democratic and republican forces seem
more subtle, but they permeate the final document. Note the small d
and small 7 in these terms. They are not the present political parties,
but the two dominant philosophical viewpoints within the conven-
tion. The democratic forces, the so-called Jeffersonians, wanted gov-
ernment close to the citizenry. They championed states’ maintaining
maximum powers and institutions of government that reflected the
more direct voice of the citizens. The forces of republicanism —Hamil-
ton, Washington, and those to be later called the Federalists —wanted
a strong central government and more indirect mechanisms of repre-
sentation.

The development of broad-based democratic elements in American
government would come only with time in the form of the expansion

of participation for former slaves and for women and
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nineteen-year-olds (particularly in voting). Other types of restrictions
on more direct participation were part of the basic constitutional com-
promises. Note that the House was to be closer to the citizenry by
having lower age qualifications and a short two-year term. They were
elected directly by the citizenry. Senators were to be older and serve
longer terms. In addition, originally they were chosen by the state
legislatures, not directly by the citizens—a republican victory. The re-
publicans had read their Plato and Aristotle and agreed with them
that democracy could well descend into mob rule. Even the citizenry
needed to be checked and balanced by representative indirectness, in-
cluding the choosing of the potentially powerful president by an indi-
rect electoral college, not by a direct election.

Of course, the judiciary was formulated completely on republican

ideals. The judges were to be appointed by a president indirectly
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elected by the electoral college and approved by a Senate at first indi-
rectly appointed by state legislatures. Real interests were making a
real difference in the form of the new constitution.

Distribution of Powers

The structure of powers within the new centralized government was
set by this series of compromises. Three branches were defined with
responsibilities checked and balanced so that none would be able to
concentrate undue power in its hands. These founding fathers were
very concerned about giving too much power not only to the central
government but also to any one part of the mechanisms that would
govern this new stronger central government.

But the most important part of constructing this new arrangement
was to be the division of powers between the central government and

the states. Remember, the states had, going into the process,
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governments with near-sovereign powers in all areas except defense
and foreign policy. If they had to form a functioning union that
solved the problems accompanying their near-isolationist independ-
ence, they would do so by giving up to the central government only
those powers necessary. It is rare in the history of nations for any po-
litical unit to give up substantive powers voluntarily. Although the
Preamble to the Constitution begins, “We the people .. .,” it is clear
that the people were going to operate through the institutions of the

states to protect state prerogatives and powers.





