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Frederick Douglass (1817-1895). After escapng from savery.
n 1838, Douglass became a leader i the abotionist
movement. He lectured on the sublect, publhed an
aboltonist newspaper, and aided fugtive slaves. During the.
Civi War he recruted blacks into the Urion army. Douglass
backed Congress's post—Civl W ar Reconstruction poicies
and vas an active supporter of the Republican party; he vas
aiso an early champion of vemen's rghts. Tovard the end of
his ife he hed severa federal appointments, including that of
Miister to Hatl

that had taken part in the rebelion against the United States,
and i 1285, the Thiteenth Amendment permanently
outived siavery. Afer the var, the Fourteerth and
Fifteenth Amendments vere passed in an atiemp to give
the freed slaves the ful rights of ctizenship.

Durng the decade of Reconstruction folowing the Civi War,
‘Congress enacted a number of civl ights lave designed to
enforce the principles set forth i the Civi War amendnents.
But after the presidential lection of 1876, support for
‘extending cil rghts to black Americans decined quicky, and
by the close of the nneteenth century the South vas a
racaly segregated society.

The movement avay from racial equaity vas clearly
reflected in two major decisions by the U.S. Supreme Court
durng the last decades of the nineteenth certury: the Civi
Rigtts Cases and Plessy v. Fergusan. In the Civl Rihts
(Cases of 1883, the Court declared unconstitutional the main
provisions of the Civl Rights Act of 1875, Th law had made.
 both a crime and a civi wrong for any person to deny
‘ancther the ful and equal erioyment of any of the
‘accommodations, advantages, facites and privieges of inns,
public conveyances on land or water, theaters, and other
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public conveyances on land or water, theaters, and other
places of public amusement” The Court took a narrowview
of the Fourteenth Amendment, hokding that because the.
‘amendment bars orly discrinination by govemment,
‘Congress cauld remedy only governmenta, not private, acts
of dscrimination. It s state acton of a particular character
that s prohbited. Individual invasion of indvidua rights s not
the subject-matter of the Amendmert,” the Court decared.*

‘The Court's decision n Plessy v. Ferguson (1896) was the
next step i the movement avay from racia equalty. This
decision estabished the separate-but-equal doctrine® as
3 vai interpretation of the Fourteenth Amendment's
Statement that ‘o state shal deprive any person wihin s
jurisdiction the equal protection of the avs.” The case
involved a Louisiana statute requiring whtes and nonwhtes to
occupy separate raikay cars The law vas chalknged o the
oround that the state had vidated the equal protection clause
of the Fourteenth Amendment. The Supreme Court uied
that as long as facities for viites and nonwfites were equal,
the Fourteenth Amendment had not been vidated even
though the facities were separate. The Cout thus gave
‘constiutionsl protection to a vide varity of so-called Jim
Crow laws © which segregated people of different races in
most public and private istiutions and facites i the
southern states and made it or no attempt to make these:
facities equal to those provided for vhies

separate-but-equal doctrine
“The standard used by the Supreme.
Court to iterpret the equal protecton
‘chuse of the F outeenth Amendment
from 1896 untlthe mid-1950s. The.
requirement that a state must provide
‘equal protection wes hed to be.
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But the protiem of racial ineualty vas not wique to the
‘South. Before Work War |, the vast majorty of biacks ved
n the South akthough even  the nineteenth century many.
northern cites had small black communities. Americas entry
to World War | in 1917 resulted i a significant migration of
blacks to northern

‘Segregation extended to al phases of ife n the South before
the 1960s—even bathrooms and drinking fourtains.

industrial centers, such as New York, Philadefphia, and
Chicago. Workd War Il produced an even larger movement of
blacks in search of the jobs created by the var. During the.
18505 and 1960, the migration of rural blacks o the large
orthern and westem cties continued at a ragd pace. The.
roving use of machinery in southern agricuture efm inated
the need for much farm labor, which had been the main
‘souce of employment for rural biacks.
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In the last decades of the twentieth century, Hispanic people,
who hag lef I exico, Puerto Rico, the Caribbean isiands, and
the countris of Central and South America, came to the
United States i large numbers. Together vith Afrcan
Americans they made up a large percentage of the population
of America's maior cties, where they faced dscrimination in
‘empoyment, housing, and other areas of soca ife. The fiow
of immigraton has been augmented by the amval of people
from China, Korea, India, the P hiipphes, and the M iddle
East. The new immigrants settled in mapr cties, such as
Los Angeles, San Francisco, and New York, and also
‘experienced various forms of discrimination.

One response to discriminaton is the creation of
organizations designed to protect and advance the iterests
of minorty goups. As we have already seen, the fist
important organization of this kind, the National Association
for the Advancemert of Colored People (NAACP), vas.
founded by W. E. B. Du Bos and other prominent Afican
‘American ci rights leaders. The NAACP is not only the
oldest but a0 the largest of the organizations dedicated to
actieving ci rights for minorty grouwps. Athough t engages
n 8 vide varety of activiies, s greatest successes have
‘come through the many court actions that  has brought in
an effor to achieve racil equaity and justice.

Close-Up Asians in the United
States: The Early Years

‘The fist significant movement of Asins ito the
United States ocourred inthe mid-ninteerth century,
‘when Chinese laborers came to Calfornia to meet the.
‘Gemands for cheap labor, especialy to buld the
vesten rairoads. An 1888 treaty alowed immigration
fom China but barred Chinese from becoming U.S.
dtizens.
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ctizens.

Anti-Chinese prejuice and the competition for obs led
o iots in San Francisco in 1877 and the subsequent
passage of the Chinese Exclusion Act of 1852,
‘Beginning with ths law, al legal immigration from
China was ended for more than si decades. In 1943,
Congress extended ciizenship rights to Chinese
Americans and establshed an anusl quot for
mmigration from China. The quota ves 105! This
uota system remained i effect unti 1965, when all
‘such immigration quotas vere eiminated.

The experience of Japansse immirants vas simiar,
athough the number of Japanese mmigrarts to
America vas alvays much smaler than the number
artiving from China. The hdustriousness of the
Japanese in agricuture and labor soon produced the
same sentiments that confronted the Chinese.
mmigrarts. Bowng to pressure from the Asiatic
Exclusion League, which vas formed in 1905, San
Francisco adopted a polcy of segregating white and
Asian students inthe public schods. In 1907,
“gentleman's agreement” vas entered into by Japan
and the Urited States in vhich Japan agreed not to
orant passports to verkers who desired to mmigrate.
to the United States.

Japanese Americans vere subjected to harsh
dscrimination by the U.S. government begnning
‘several months after Japan attacked the American
raval base at Pearl Harbor, Havi, on December 7,
1941. Same 125,000 people of Japanese descent vho
Ived on the West Coast of the Unied States were
forced to enter itemmert camps, where they vere
held for most of the var. As commander b chief of
the armed forces, President Frarkin D. Roosevelt
ordered the action on the theory that i was necessary
to protect the security of the West Coast. The
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‘Supreme Court upheld the nterment as a vald
‘exercise of the president's constiutional povers.
Hany of the intemed indiduals vere American
ctizens, either by birth or through naturalgzation. It
vas not until 1969 that Congress passed legisation
that apobgized to the Japanese Americans and made
payments of $20,000 to each survvor of the camps.

School Desegregation andBrown
v. Board of Education

As we have seen, beginning i 1896, the Supreme Court
used the priciple of “separate but equal” as the rul for
nterpreting the Fourieentn Amendment. The doctrine vas.
orignally employed in cases nvolving transportation, but in
the early tuentieth century it ves extended to publc
‘education. During the 1930s, the NAACP developed a legal
strategy to challenge the separate-but-squal doctrine 1 the.
federal couts. The organization voull fist bing lawsiits
attacking the doctrine in publc professional schools n the
‘South. Then t would challenge the rule in pubic colges and
universties. Finaly, the legal attack vould be made on
‘segregation i publc slem entary and secondary schods.

The NAACP's strategy vas successiul. Begnning i the late
18305, the Supreme Court undermined the separate-but-
‘equal doctrine by ruing that state educational nstitutions had
ot provided equal treatment for biack Americans. F or
‘exampl, in Swestt v. Painter (1950) the Universty of Texas.
LawSchool had refused admission to a qualffed black man
on the grourd that a separate state w school had been
crested for backs. The Supreme Court deciared the system
‘unconstitutional on the ground that the state had not provided
truly equal facites for black students. It found that the two
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lawschools were unequal in such factors as lbrary faciities
and the quaity of facuty, as vel as in such ntangivle factors
as reputation and prestige. 5

But  was not unti the historc case of Brownv. Board of
Ecucation of Topeks (195¢) that the separate-but-zqual
doctrine vas refected by the Supreme Court as the governing
principl in cases involving pubic education. The case began
then Over Brown sued the Board of E ducation of Topeka,
Kansas, to alow hs daughter to attend a pubic school near
her home instead of  black school farther avay. The case
attracted intense national iterest when & and several simiar
suts vere accepted for decison by the Supreme Court. The
Cout's ruling woud affect more than 3 millon biack chidren
in segregated schoos across the naton. The Court istened
to arguments on the case duing both s 1952-1953 and
18531954 terms. The attormey for the appelants in the
Brown case vas Thurgood Warshall then counsel for the
NAACP and later a justice of the U.S. Supreme Coutt On
Way 17, 1954, the Court anounced s decison. Agah 1 had
examined intangible factors—this time the harm ful
psychological effect of segregation on biack chidren:
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“Separate but equal in West I emphis, Tennesse, i the
carly 1950s. (Ed Clark, Lfe Magazine, Time Inc.)

'Doss s egragaton ofckiren npublis chooks s oy on e
b s ofrace,ven hough hephysics! oilfes snd ofier
“ingile sckrs may be squsl depriverne chikren ofe
minory roup ofie squaleducasonsl cpporkuies 7 We.
sieve nttdoss

Weconslude hatin e feld ofpublic educson hedootneol
“separste butequar hes no plsce. Sepraie educsonsl acies
sreinherenty unequsl Tnerekre, we hod hatieplainds and
ohers s milrly 5 e for whomihe sctons havebeen brought
‘e by reason ofte segregaion complsined of deprived ofie
‘equalpromcion offielaws guaranieed by he Fourkentt
Arenament

I comparion case decided on the same day, the Court
aiso declared that it was unconstitutional for the federal
goverment to segregate chidren i the pubic schools of the
District of Columbia. Athough the Constitution contains no
‘equal protection clause that apples to the national
‘governmen, the Court held that the due process cluse of
the Fifth Amendment places simar restrictions on the.
exercise of federal pover and thus bars segregation in
education.?

A year later the Supreme Court issued an order setting forth
standards for desegregating publc schools. It declared that
ocal publc school dtricts must end segregaion “ith all

Geiberate speed.” The task of supervising ths process vas
‘assigned to the federal district courts i the affected areas.®
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‘The victorious attorneys in Brown v. Board of Education
celebrate in front of the Supreme Court buldng in
Washington, DC, May 17, 1954. The attorneys are, fom left
torght, €. C. Hayes, Thurgood M arsha, and James It
Nabrk. Thurgood M arshal was later appointed to the U.S.
‘Supreme Caurt by President Lyndon Johnson He ves the.
frst Afrcan American to serve on the nations highest court.

‘School desegregation took phce relatvely quiskly in border
States, such as I aryland and Delavare and  the Disrct of
Columbia. But i moved at a snai's pace i the Deep South.
Frequently, local school boards ether did notting of proposed
plans that required only minimal changes n the existing
system. When lavsuits vere brought to achieve
desegregation, the federal district couts—staffed by judges
from the area—often frustrated the cbjectives of the Brown
decision.

A major criss i the battle for school desegregation vas the
1857 confrontation between Governor O rvle Faubus of
Arkansas and President Duight € semover. When the
‘goveror used the Arkansas National G uard to bar black
youngsters from enterng a Litle Rock schoo, the president
Sert U.S. troops to enforce the federal court order requirng
the desegregation of the citys publc schooks. In response to
the claim that state offcials coud nulify a federal court
orde, the Supreme Court stated that

e cons utonairighs ofchidren not be dis aiminsisd
‘sgains tin chool adssion angrounds ofrace o oolr _.can.
nsiher be nulfied openly and dreciy by e legs lbrs or st
‘executve o judicisloficers,nor nullfedindiecty by em
#rough evasives chames . Aricle8ofiie Constiion ek es
heConssfon hes upreme law ofreland.._ Thereders!

judiciary 5 supreme e expos fon ofre law ofive
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‘Cons tiuton....No s e legi lsor or execuive orjudicial oficer
‘canwar sgains i Cons fuion ihoutviolsing s undersk ng
Dsupporti®

The stuation n the South did not change signficantly unti
Congress passed the Civl Rghts Act of 1964 Title V1 of
that act pemitted the execitive branch of the govermment to
cut off federal financil ad to local and state governments
that discriminated on the basis of race. The floving year
Congress enacted the first major lawthat provided federal
fnancal aid for puble educaton. Southern communties that
bady needed this assistance ould ose funds if they
continued to practice segregation i their schooks. The resuts
vers dramatic. In 1963, ful 98 percent of bck students in
the South attended schools vhose envolments were entirely
black. In 1968, the figure had falln to 8 percent, and in
1672, #t vas 8 percent 11

de facto segregation
‘Segregation (‘n fact’) that s a
product of private actions and not of
overnmental polces.

de jure segregation
‘Segregation (‘by law) that has been
created by the polcies and actions of
government.

In the North, segregation of African Americans and other
‘minority groups has most often taken the fom of de
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‘minority groups has most often taken the fom of de
facto ©(n fact) seqregation that has resuted largely
from housing patterns and the decisions of prvate citzens.
‘Segregation resuting from the actions of government is
Known as de jure ©('by W) segregation. De facto
‘segregation s especily prevalent in the nation's publc
Schools. Chidren normally attend schools that are located in
ther neighbarhoods, regardiess of the makeup of the school
The result s that schools in neighborhoods vhere blacks
predominate have mostly black students. The Supreme.
‘Court has held that de facto segregation does ot viohte the
Fouteenth Amendment. It must be proven that the.
‘govermment helped create the segregated stuation.

‘The problem of endng legal segregation in education is great,
especialy i large school ditricts. School buldings camot be
moved, neighborhood housing patterns are akeady
established, and the number of schookage youngsters may
e very large. Durng the 19605 and 1570, the Supreme
‘Court authorized the federal district courts to use a variety of
Gevices to desegreate such schools. They could change the.
attendance zones of schools within the district. Racial quotas.
coud be used; for exampl, i SD percent of the students in
the district vere whte and 0 percert vere back, the courts
‘coud use those figures as goals for ntegrating each school in
the district. Finaly, the courts could order the busing of
chidren from their neighborhood to a school i another part of
the district. Hovever, the use of busing as 3 remedy for de
jure segregation was especily controversial Busing vas.
‘adopted voluntariy by some school dsrits; i others, & vas.
imposed by court order after a finding that the local publc
schools had been ilegaly segregated.

With the approval of the Supreme Court, cout-ordered
busing ves put into effect in many areas of the nation. It
remained a feature of American education for several

decades. But in 1991, the Supreme Court heldthat busing
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‘should be ended when al vestiges of ilegal segregation had
been elminated. 12 In recent years, therefore, busing has
been ended i such ctes as Wimington, Cleveland, Denver,
Nashvile, and O klaoma Cty. And in 1999, & vas ended in
the Charlotte-I ecklenburg school disrict in North Camina—
the area in which the Supreme Court had fist accepted
‘cout-ordered busing in 1971

The task of desegregating the public schools in many.
northern cites is particularly difficu, if ot impossible. The.
mapriy of students in ctes such as New York and Detrot
are African American and Hispanic. Hany white familes have
moved outside the central cies and nto other school
distits, and school enrolments in those areas are kel to
be mostly whte. Same propanents of schoolintegration have.
argued that the couts should gnore the poitical boundary
ines between city and suburban school districts and
exchange students among those districts. Bt the Supreme
Court has held that such plans are ilegal uness & can be
Shown that racial discriminaton vas practiced by the state
‘government or by suburban officials s wel s by the iner-
ciy government 12

Brown v. Board of Education vas the most important
‘Supreme Caurt decsion of the twentieth century. Its
achievements have been summarized i this manner. It
rebuked certuries of government-sanctioned black iferiorty,
and it beganto giv real force to the post-Ci War
‘Amendments to the Constitution, passed to ift up the freed
Slaves. 1ot concretely Brown overturned PEssy v.
Ferguson, the courfs infamous 1896 ruling endorsing
‘separate but equal accommodations for the races. ¢

But in many respecis the goals of Brown have never been
achieved. It has been estimated that three-quarters of black
Students sti attend heavily minority schools. This resut is

not the product of government policies. but of other factors.
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notthe product of government polcies, bul of other factors.
These include a great increase in new minorty studerts, the.
‘continued movemert of whites out of central cties to the
suburbs, housing patterns that separate racial and ethmic
‘groups, and a rapid growth in the chitiren of new mmigrants
to the country. Finaly, federal judges in hundreds of
‘communites have ended the supervison of plans created to
Gesegregate school districts. They have taken this action
‘when they have found that school districts have made 3
“good i effort to follow the court-ordered plans and have
‘ended the remains of earier government segregation To the
extent practicable 1%

The Civil Rights Act of 1964

Eaual access to publc facitis, such as restaurants, buses,
theaters, hospitals, and parks, vas another major goalof the.
civlrights movement. Segregation in publc facities vas not
‘serbusly challenged until 1955, when biacks in M ontgomery,
‘Alabsms, led by the Reverend H artin Luther King, Jr.
boycotted the local bus company for a year. The company.
st much of ts business and was forced to cut back
schedules, iy off drvers, and raise fares. Faly, the two.
Sides reached a setflement: The bus company agreed not
oy to end segregation on the buses but also to hire back
Grivers. This breakifrough ed to others. The Interstate.
Commerce Commission banned segregation of nterstate
passengers, and the Supreme Court ordered that restaurants.
n 3 bus terminal senving nterstate travelers be
descgregated. !¢

Protests against other forms of racil discrimination folowed
the Iontgomery victory. The first lunch courter sit-n took
place in G reensboro, North Caroina, on F ebruary 1, 1960.
By 1963, st-ins had become the most popular and often the
most effective means of protesting racial discrimination in
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publc facitis. In that year the Supreme Cout reversed the
‘convictions of black protesters in G reenvile, South Carolna,
who had refused to leave an al-white unch counter. It rled
that a G reenvile oty ordinance requifng segregated cating
facities viobted the equal protection clause of the.
Fouteenth Amendment. 17

Demonstrations, marches, si-ins, and viokence against
blacks and cvilights supporters in the South, and perhaps.
most important, the huge 1963 civl ights march on
Washington—al led o the passage of the Cil Rights Act of
1884 The law s composed of a number of ttles (sections)
that are concerned vith different areas of disrim natin.

Title 11: Equality in Public Places

Tile I of the 1964 Gl rights law forbids discrim nation in
publc facities because of race, color, reigion, or national
orign. The act apples to such faciltes as matels, hoteks,
and restaurants that engage i interstate busness, and the
U.S. Justice Department has the pover to enforce the fav.
The 1964 law vas based on Artick |, Section & of the
Constituton, which gves Congress the power to reguite
nterstate cammerce. Congress contended that  vas.
exercisig this pover 1o remove a burden on interstate.
‘commerce—the burden of segregation, which discouraged
African Americans fom traveling because of the diffcuty of
finding restaurant and hotel accom modations.

In Heart of Atiants Motel v. Unted States, 8 the Supreme
Court found that there was suffiient evidence that racial
discrimination placed a burden on iterstate commerce to
justfy the enactment of Tite I of the 1964 Civi Rights Act
by Congress. It refected the argument that snce the motel
was only a bcal business, Cangress had no authorty to
reguate it The pover to regulate interstate commerce, the
L




image21.png
Court declared, included local activites that had . . . a
substantial and harmful efect upon . .. commerce”

The Civl Rights Act of 1964 was extremely successfu.
Within a relatively short period accommodations in hotels and
restaurants became generaly avaiable wihou regard to
race. The fierce opposition to desegregation that had
prevaled urtl the 1960s gradualy gave vay t0 3 spit of

acceptance and tolrance.

President Lyndon Johnson sins nto law the 1964 Ci Rights
Act, one of several major ch righs lavis enacted durng his

presidency.

Title VII: Equality in Enployment

€ qual opportunty for al peopl to obtain obs that offer self-
respect and a decert wage dd not become a major issue in
Congress unt the esrly 19805, Title VII of the 1964 Cii

Rights Act forbids dscrimination n employment on the basis
of race, color, religion, sex, or national origin. Discrimnation
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‘0f face, color, relgion, sex, or national ongin. Discnmnation
‘can take the form of the refusal to hir, promote, or fre a
person bases for these legal reasons. The law estabished
the Equal Employment O pportunty Commission (EE OC),
‘which has the pover to investigate complaints of
discrimination and to resolve disputes through conciiaton. 11
that i not effectiv, the EEOC can bring lavauts i the.
federal couts agaist private employers. The Justice.
Department is also authorized to enforce Title VIl aganst
‘govermental agencies that dscriminate. P eople who feel
that they have been discriminated against can sue for the
‘wrong done to them personaly; they may alo bring class
‘action  suts. These are legal actons brought by one or
mors individuas as representatives of 3 group of simiarly
Siuated people. For example, an employee can sue a
‘company on behalf of other vorkers who have alkgedy also
been victims of discriminatory hiring or promation polices by
that employer. Unlike other types of lavsus, a class action
sut requires approval of the court before it can be started.
‘Simiarl, settiement of the case also requires the consent of
the court. This condtion is intended to ensure that the.

Settiment & fai to all members of the class, not beneficial
Just to the representatives.

class action
Alegal acton brought by ane or more
ndividuals as representatives of a
roup of simiarly stuated persons.

Close-Up Landmark Victories for
Gays
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Gays

The Supreme Court has heard only a few cases
nvalving oay Americans. The most recent ane came.
1 2004 vhen the Court invaldated a Texas sodomy
o that made it a crime for two persans of the same
sex to engage in certain defined sexval acts. By @
rartow majorty, the nation's highest court heid that
e statute vioate the ferty of aduts engaged n
prvate sexua activiy tha is protected by the due
process clause of the F ourteenth Amendment.”

“Lawrence . Texss, 529 U5 558 (2004)

Gay and lesbian Americans have also gained
mportart victories at the state and locallevel AS of
mid-2011, si states and the Distrct of Colmbia have
egaized marriage betveen persors of the same sex
More than half of the states have lavis making t legal
to discrininate against gays and lesbians in both pubic
and private employment. (A few states pronibit
dscrimination because of sextal arentation only in
coverment werkpiaces.)

In addtion, many cites and countes have adopted
ordinances that bar discrimination because of sexial
orientation in both public and private employment

More than halfof the states and the Distret of
‘Columbia have hate crime lavs that apply to crimes
motivated by sexual orertation. Such laws increase
the penltes for the underying crine—for example,
robbery—if the act was the resut of bis. (There are
o federa hate crime lavs that agpy to sexual
orientation.)

Congress has also not passed any laws that prevent
dscrimination on the basis of sexual orientation i the.

private economy. Legislation to outiaw such practices.
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private economy. Legisiation to outlaw such practices
has been annually introduced in Congress. These.
efforts have thus far been unsuccessful, athough the.
umber of supporters has continued to grow. (F ederal
orkers are protected from this form of employment
dscrimination.)

But gays and lesbians wen an important vitory in
Congress late in 2010 when i repealed the seventeen-
year-old “dont ask, dont tel” polcy that prevented
openly gay men and lesbian vomen from serving in
the miltary of the United States.

All ntentional acts of employment discrimination are ilegal

under Tile VII of the Civi Rights Act of 1964. The question

‘S0 arose as to whether the law also applies to stuations in

‘which there s o proof that the empbyer acted itenfonaly,

Yet a partiuiar business practice, such as an educational

requrement, had the effect of preventing quaified members

of minorty groups ar vomen from ottaining employment. In

1871, the Supreme Court held that Ttle VIl applies nat only.

to itentional forms of discrimination but also to “practices

that are fairin form, but discriminatary in operation.”15

Petaps the most mportant and cortroversialcase of the
‘Supreme Caurt's 2008 term involved discrimination under
Thle VII. New Haven, Connecticut, announced a promotion
‘examination to fl a small number of vacant postions for
eutenant and captain n the city's fire department. Sody.
percent of the scoring was based on a writen test; 40
percent on an oral erview: The writen exam vas revieved
by 3 panel of experts to ensure that  vas job related and
free of racil bias. One hundred and eighteen men tock the
The resuts shoved that white candidtes had done
better than the biack applicarts. NewHaven vas in a difficut
postion. Regardiess of what t dd, the cly vas fkely to be.
Sued for discriminatin: by vhtes if they vere not appointed
and by blacks if the whtes receved their promation. Under
pressure from leaders in the black communty, New Haven
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pressure from leaders in the black communiy, New Haven
refused to certify the examination because of the racal
disparty in the resuts.

James Ricd and sixteen other white and one Hispanic
‘candates who had passed the examination brought sut n
the federal dstrict court charging that New Haven's action
violated both Title VII of the Civi Rights Lawand the equal
protection cause of the F outeenth Amendment. The federal
Judge dismissed the sut and

‘Sixth graders at an clementary schoolin Austin, Texas, work
on therr fnal presentationsfor a class in workd cutures.

that rulng vas affrmed in a short opinion issued by the
Federal Cout of Appeals for the Second Cicut. Ricci and
his co-plaintifs appealed to the U.S. Supreme Court, which
orarted certorari

By 510 4 vote the Supreme Court held that Riccis rights.
under Title VII had been violated by New Haven. By,
discarding the resuts of the examination, the ciy had
engaged n legalracil discrimination. The cty's fear of being
‘sued did not justity denying promotion to those individuals
b had et the auslifiestione for advancem ent from fre.
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Title IX: Equality in Education

Tile IX makes i ilega for any educational nsttution
receiving federal financial assistance (aimost all do) to
discriminate on the basis of race or gender. Sexual
harassment is consdered discrimnatory f & occurs vithin a
sehool, and schools are fable for the sexual harassment of
Stugents by teachers or administrators. F urther, the
‘Supreme Caurt recently held that a school can be held iable
for sexual harassment of one studert by anather. For the.
nstiution to be fabl, the harassment must be pervasive,
‘and school officials must have knowedge of the stuaton and
e deliverately indiffeent to 1.2

Question

What are the main provisions of the Civl Rights Act of
19647

Women’s Rights

‘The womer's rights movement has along history n the
United States. Its formal beginnings can be traced toa
‘convention held in Seneca F als, NewYork, i 1848, Under
the leaderstip of E zabeth Cady Starton and Lucretia M ott,
the convention adopted resolitions that called for equalty of
rigfts for vamen regarding property, contracts, marriage,
and business. The Seneca Falls Convention aso took the
then-controversial step of supporting the ight of women to
vote.

Women were also active in the antistvery movement before:
the American Civi War and  a variety of other reform
causes. But the right to vote became the main objective at
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calses. Dutthe ngit 1o vote became the main objective at
the end of the nineteenth certury. In 1390, the National
American Suffrage Associaton vas formed under the.
leadership of Carrie Chapman Catt and Anna Hovard Shav
By 1900, four states—Colorado, Idat, Utah, and
Wyoming—had grarted femaks the right to vate. By 1915,
Seven more states vire added to the ft

Change had occurred, but at too slowa pace for many.
supporters of women's suffrage. The more mitant
Suffagists tumed thei attention to Washington, DC, and
avay from the states. The Congressional Urion was formes,
and under the leadership of Alce Pau ts members paraded
through the strests of the nation's captal and demonstrated
in front of the White House. President W oodrow Wikon
fnaly

Antitiscrimination lavs and affimative action plans have
enabled women to obtain employment postions that
previously vere aimost alvays held by men. Law
enforcement i one occupation in which the rum ber of
women has increased n recent years.
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gave his backing to the cause, and in 1916, both poltical
parties endorsed the right to vote for women. In 1815,
Congress passed the vomeris suffrage amendment. It vas
quickly ratified by the required number of states and in 1920
became the Nineteenth Amendment to the Constiution.

The moder vomeris movement had s historic origins i the
struggle for vomen's suffrage that took piace during the fist
two decades of the twentieth century. But & vas the civ
rights movement of the 1960s that provided the spark that
ledto the present-day movement to gain equal rights for

Leaders of the women's movement point out that women
have been dscriminated aganst, given inferior roles in
Society, and denied educational and employment opparturitis
equal o those enyed by men. For example, on average,
omen who work outside the home generally earn about 75
percent of what men eam, regardiess of whether they are
factory or derical warkers or are empoyed in management or
professional postions.

Formany generations single vomen have worked to support
themselves, but since the 1970s there has been a sharp rise
i the number of married women i the labor force. The.
increased cost of ing and the desie for grester personal
fulfiment have been the man causes of tis trend. Many.
orking women have smal chidren, and a maorty of vomen
with schookage chiren vork outside the home, often fulk
time. In addtion, in recent years there has been a rapd
increase in the number of unmarried and divorced women
with chiren to support. These devebpments have made
such issues as em oyment discriminaton, job opportunties,
‘and avalabity of chid-care faciltes the major focus of the.
vomen's movement.
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‘Spurred by the success of the civi rhts movement, women
have organized to fght for their civi ights. One of the oldest
‘and most influential women's rights goups i the National

O rganization for Women (NOW). In 1967, & held the fist
natbnal conference on women's ights in Washington, DC. At
that conference 1 lited s demands in the form of a Bil of
Rights for vomen. Included  the document vere “demands
for the development of chid-care certers to fciiate the
entrance of women into the Bbor force and to alow for
increased education; the extension of maternty leaves,
‘Socil Secuity benefts, and tax deductions for chid-care
‘expenses as a means for encouraging vomen o stay i the
abor force; and the avaiabity of birth control and abortion on
demand to alow vomen to control ther reproductive fves and
to decide when andif they vant to assume parental
responsibites 22

NOW and ather vomen's rihts growps have continued to
promote this agenda through public-education programs and
by bbbying at al leves of government. They have akso called
forthe enactment and enforcement of laws intended to
outiw discrimination based on sex. In addtion, vomen have
nsttuted many lavsuts aganst both publc and private
organizations that dscriminate against females in
empoyment, educaton, and other areas of socil ife.

s we shall see shartly, vomen have von many legal and
poltical batties since the movement began i the late 19505
But there vas one major defeat: The states vere unviling to
ratify a constitutionsl amendment that would have guaranteed
‘equal ights for members of both sexes. The main provision
of the proposed E qual Rights Amendment (ERA) deckred
that “equalty o rigfts under the law shall not be denied or
abriiged by the Unied States or by any State on account of
sex” The ERA was approved by the necessary two-thids.
ote of both houses of Congress in 1972 and wes forvarded
to the states for ratification. But the proposed amendment
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to the states for ratification. But the proposed amendm ent
never received the approval of the consttutionaly requied.
thres-guarters of the states.

Tile1X of the 1964 Civi Rights Act requires that schools
provide equal educational opportunitis for al students. One
mapr resut of the law has been 3 dramatic ncrease
athitic programs avaiabl to vomen

Equality in Employment

The poltical activties of the vomen's movement, together
with s itensive ffrts to educate and inform the pubic,
have produced signficant legsiative victories. I any state and
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local governments have enacted legisition that forbids.
discrimnation against vemen Several federal lavs aiso deal
with this problem . As noted earier, Title Vi1 of the Civl
Rights Act of 1964, as amended by the Equal £mployment
O pportuntes Act of 1972, prohibts dscrimination in
‘employment based on sex. Tile VIl permits only bona fide
occupationl qualfications to serve as an exception to the
prohibition against sex-based discrimation in employment.
“This narrow exception vould 2pply, for exampe, in cases in
‘which privacy requires a member of a particuar sex, 3 in
the iring of a restroom attendant, or in which authenticty
requres a member of a partcular sex, as in the hiing of 3
fastion model

Sexus! harsssment has also been recognized by the courts.
‘and by the Equal O pportunity Commission s a form of
‘empoyment discrimination. Sexual harassment can take v
basic forms. In one, sexual favors are sought in retum for
some positive employment decision by the employer—a [ob,
promotion, o raise i salary, for example. Amore complex
form of sexwal harassment occurs vhen an amployer creates
or alows a sexualy hostie vork envionment to exist. In this
form of sexual harassment, no request or demand is made
for sexual favors. The Supreme Court has rued that 3
hostie verk environment is one in which discrimination,
ridicule, or ntimidation is severe or pervasive. The test for
these condons s vhether ' reasonable person” woud fnd
the stuation abusive or hostie and detrimental to ob
perbrmance. Hovever, there is stl a good deal of
uncertainty about this part of sexualharassment lav

Equality in Education

We have already seen Title X bars racial dscrimination by
schools and colleges that receive federal funds. This section
e B At 10RA A len Ak ee merer
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of the Civil Rights Act of 1964 aiso makes gender
discrimination flegal. O e resut is that schos have fad to
‘equalize the amounts of money they spend on athietic
programs for men and women. M en had tradtionally received
most of the money alocated to athieics by educational
nstiutions. Title 1X brought about a signiicart change in this
practice. Existing sports for vomen vere expanded and new
programs vere introduced i order to satisfy the rukes

established by the goverment to create equaity in spending
for male and female students.

1n 2005, the Bush administration modfied the rules dealing
with colege athletic programs Rather than requiing equalty
n the amount of money spert on programs for men and
omen, schools are now able o satisfy Tite X by
establishing that the demand for women's sparts had been
met. The Department of € ducation issued these new
reguations  response to com plaints that the rapid growth of
‘women's athietics on cam puses had caused many men's
programs to be siminated.

The Constitution and Women’s
Rights
Abortion Rights

Women's rights grows have been active i the courts n
‘cases of aleged denial of women's rights. A major
‘constitutional victory of the vomen's movement vas the.
‘Supeme Caurts decision i the case of Ros v. Wade.
(1973). In this ruing the Court decared a Texas aborton law
unconstitutonal on the ground that i vilated a fberty
protected by the due process ciause of the Fourteenth
Amendment—the fberty to make a decision about the ending
of & pregnancy. The Texas law was typical of abortion
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of a pregnancy. The Texas law was typical of abortion
Statutes that existed at the time in more than fory states in
that it mage abortion flegal except o save the Ife of the.
mother. According to the Court, such laws faled to balance
the constitutional rights of the individual against the inferests
of sockety. It summarized its decision as folovs:

Astst criminalsborton s Susofine curent Bxes y e, et
‘exceps Fomeriminaly only 8l savingprocedure on beralfol
hemother winoutregard  pregnancy s sge andwitout
recogniion e cther ineres' involved s violaive ofireDue.
Frocess Claus s oftneFourisents Amendment (s)For i stage
prie  spproximaely he end cfe s times er he sborton
Secion andis ficuston mistos ket he medcaludgrEntl
hepregnantoman' stending phys ien (o) Fr e isge.
5ubs equent spproximaisly e end ofhe s trimes er, e
Sie i promoting 5 nieres tinthe hesliofne moher may. it
‘ohooses reguist heabortonprocedure nways hatare.

res onsbyrelsied pmssrnslhestn. (¢ For hesiage

5ubs equento visbily, he Sl i promoéing s nres tin e
oentalty ofhuman e, mey. ftchoos s, egulaisand even
prcs oribe, sborion exceptwhere 6 necess sry.in appropist
edicaljudgment o e pres arvation ofe e o healih e
e

The Ros decision has been both appauded and denounced,
‘and n the more than thirty years since the Courts ruing,
‘abortion has been perhaps the most controversial domestic
fssue in the United States. Supporters of the Roe decsion
have praised  as a recognitn of the constiutional rght of
women to control their own bodies; opponents have.
denounced & for ts falure to recognizs the right o ife o the
unborn fetus and have criiczed the decision as an atuse of
the Court's judicil pover.

In the years between 1973 and 1989, opponents of the Roe
decision made many, largely unsuccessful, aitemps to




image34.png
overtur or modiy the decisbn. A pmoposed constitutonal
amendment to permit the states to restric abortions never
obtaned the necessary twio-hirds vete in Congress. Some.
states passed legisition designed to Imt the scope of the.
oz ruing, and a fewsuch lavs were upheld by the Supreme.
Court. For example, the Cout accepted a Viginia lawthat
second-trimester atortions be performed only in fcensed.
clinis. 24 But during the 1970s and 1980s, lavs that vould
have had a more diect effect on the rules set forth nthe
"Ros decision were found unconstitutional.

Bythe late 19805, hovever, the membership of the Supreme.
Court changed. Retring justicss—some of whom had
‘supported the original Roe decision—were repiaced by more
conservative urists. In the 1983 case of Webster v.
Reproductive Heakth Services, the Court, by a § to 4 vote,
upheld M issourilawthat imposed a number of restritions
on a womaris right to have an abortion. For the frst time,
the Court indicated that & vas wiing to give the states
arester freedom to control access to abortions. 25

That villngness was shown even mare clearly three years
later in the case of Planned Parenthood v. Casey. 26 In that
case, the Supreme Court upheld  so-caled “nformed
‘consent” law adopted by Pemsylvana. The law requies that
all vomen seeking an abortion first be given Rerature
produced by the state enumerating atematives to abortion
‘and then vait a minmum of twenty-ur hours before the
abortion is performed. The state lawalso requires young.
women under 13 to obtain writen consent for the abartion
from a parent or guardian. Today a majory of states have
such consert lav.

‘The Casey deciion did not actualy overrule Foe, but it
modfied some of the central features of that case. In Roe,

the Court made i clar that & woud subject to strit scrutiny
any restrictions on the right of a woman to have an abortion
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any restrictons on the right of a woman to have an abortion
before the third trmester of pregnancy. In place of that high
Standard, in Casey the Court decired that & vould now ask.
‘whether the restricton placed “an undue burden” on vomen
‘secking to have an abortion. In applying this new approach
‘and upholding the Pennsyivaria law, the Supreme Cout
overruled a num ber of earler decisions that had struck down
simiar state statutes.

Ontwio occasions inrecent years the Supreme Court has
‘considered vhether the controversiallate term medica
procedure commonly known as “partal bith” sbortion s
protected by the Canstiution. In 2000, the Court dectred
unconstitutionsl a Nebraska B that outlaved the procedure.
The Court reconsidered the Ssue in 2007 when it deciled the
‘constiutionaity of a 2003 federal lawthat bamed “partial
bith abortions. Ths time the Supreme Cout ina 5 to 4
ote upheld the valdty of the congressional statute. It found
that the lawdid not impose “an undue burderr on a woman's
Fight to obtain an atortion and that, therefore, was cansistent
with the Court's 1982 decision in Plamed Parenthood v.
Casey, 77

Several factors explin the diferent results i the Cout's
“pattial it abortion cases. The provisions of the federal

lawdiffered from the language used  the Nebraska statute
‘and vere designed to correct the constiutional shortcomings
the Court had found in the state case. Alo Snificant & the
fact that the persomel of the High Court had changed n the.
years betueen the two ruings. The new appointees—Chie!

Justice Roberts and Justice Alto—both voted to uphold the

federal law and helped produce the narrow majorty sporting
the federal Bw.

Questions

What nles regarding a woman's right to an abortion
‘were established in Roe v. Wade? In what respects.
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Sex-Based Discrimination

Unike Roe and cther abortion-related cases, which involve:
the meaning of the cue process clause of the Fourtesnth
Amendment, most court chalenges fo sex-based
discrimination have been brought under the equal protection
lause of that amendment. In 1971, the Supreme Court, for
the first time, declared unconstiutional on equal protection
orounds a state lawthat discriminated against women The
case of Reed v. Fesd 2 was a simple one: A young chid
died and lef a smallestate. Both parents pefitioned an Idaho.
cout to be selected as the administrator of the estate. The
father vas selected because Idaho law requird that in such
 stuation the court must automaticaly appont the father.
‘The Supreme Court unanim ously held tht the law vas.
arbtrary and rational and therefore vilated the equal
protection ause of the F ourteenth Amendment.

Since 1971, the Supreme Court has heard a large number of
‘cases involing ciaims of legal sex-based discrimnation. The.
unanimty shown in the Reed case quickly disappeared,
hovever, and the Court has been dvided over the proper
standard to use in cases invalving caims of sex
discrimination. Some members of the Court vant to consider
lavs based on sex cassifications as suspect, which vould
place them n the same category as lavi that discriminate on
the basis of race. The concept of a suspect category
‘evolved from the post-W ord War |1 series of Supreme.
Court cases deaing with lavs based on race. In those cases
the Court abandoned ts tradtional test of the equal
protection cause, vhich vas to ask vhether the lawin
question was reasonable (the reasonableness test®). It
placed race-based laws in 3 ‘Suspect” category and subjected
them to strict scrutiny. © It dd ot make the usual
‘assumption that the law in question vas consttutional and it
demanded a very high standard of prof—demonstration of

“a compeling governmental nterest™—to sty lavs based
e e
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on race. Usig this approach, the Court has found allsuch
lavs to be unconsttutiona. In 2005, for exampl, the
‘Supreme Caurt used strict scrutiny in declaring
‘unconstitutonal the policy of the state of Calfornia of
temporariy segregating newor neviy transfemed prisoners on
the basis of race.2%

reasonableness test
A standard used by the Supreme
Court to ierpret the equal protecton
chuse of the Fouteenth
Amendment. The Court assumes
that the law in question is
‘constitutional and vil uphol & if the
govemment can advance reasonabe
argument in s defense.

strict scrutiny
An approach to constiutioal analysis
used by courts in the area of race
dscrimination. Lave based on race.
are subjected to the highest degree of
‘examination by the court and are
abiays found to be unconstiutional.

substantiaiity test
A standard used by the Supreme
Court in determining whether avs:
‘based on gender are constitutional. To




image38.png
based on gender are constitutional. To
pass this test, a law must serve
important govermental objectives”
and be “substantialy related to
achievement of those objectves.

Thus far, however, a majorty of the Supreme Court pstices

have refused to place laws based on sex in the suspect
category, whi also declining to apply the tradtional test of
reasonableness. Instead, the Court created an intermedite
standard, the substantiality test:® To withstand
constitutional challege . . . cassifications by

President Barack Obama recognizes the inteenth
anniversary of the Amer

S vith Disabities Act by sgning
a prociamation in the € ast Room of the W hie House on July
2,

gender must serve mportant govermental cbjectives and.
must be substantial related to achievement of those
objectives.” 30
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The Court has found most lavs that discriminate aganst
‘veomen uncanstitutional. F or example, women cannot be.
barred from employment because of arbitrary weight or
height standards. 1 Nor can an empbyer pay vomen lover
retirement benefts than men, even though on the average
women ive longer than men*Z The Court has also deciared
unconstitutional some lavis that discrminate against men. It
Fuked, for exampe, that a state-supported nursing school
enied a male applcant the equ pratection of the law when
1 refused to adm him because of his sex. 5% On the other
hand, the Court has upheld a federal law that requires miltary.
drat registration for men but not for women 34

Question

What test does the Supreme Court use to decide
‘whether a law based on gender is unconstitutional?

In 1896, the Supreme Court decided a case nvolving the
state-supported Virgnia Mitary Institute's 157-year-otl policy
of admitting only males to the school It held that the policy
iolated the equal protection clause of the Consttution. In
‘making the decision the Cout raised the standard that
‘government must meet to justify polcies that treat men and
women differently. Justice Ginsburg described the new
‘standard as skeptical scrutiny, © referring to a level of
anaiysis that falls somewhere betveen the tests of
‘substantialty and strict scrutiny.%

skeptical scrutiny.
An approach to constiutional analysis
used by courts in the area of gender
dscrimination. Lav based on gender
are subjected to a skeptica
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dscrimination. Lave based on gender
are subjected to a skeptica
‘examination and are usually found to
be unconsttutional

Affirmative Action

A procedure designed to improve the stuation of minarty
groups and vemen n employment and in other areas of
‘socil i, such as calege and professionak-school
admissions, s known as affimative action. Affirmative
action © refers 10 a variety of polcies and programs that
seek to agvance the position of minarties and women Since
the lte 19805, many affimative acton programs have been
‘adopted by nationa, state, and local governments, by pubi
nsttutions, such as state coleges and universites, and by
many private employers and organizations.

aftimative action
Programs created by govemment and
private organizations that are
designed to provide greater
opportuniies for vomen, Afrcan
Americans, and other minarty grows
who have been vidims of past

Orignally these programs involved attempts to increase the
number of vomen and minorty-group mem bers attendng
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‘and education programs. O ther programs used quotas,
reserving a fied percentage of total admissios, hiings, or
promotions for members of minorty groups.

Affimative action programs using quota systems have been
extremely controversial. Supporters of such programs.
mantain that they are necessary to reverse the economic,
‘educational, and psychological effects of past discrination.
Horsover, tis argued that the natior's economic and social
e vl be advanced by improving the condion of minorky
‘groups and that quctas do nat violate the Constution

O pponents of quota-based affimative action plans cantend
that these pans tend to aid members of minarty grows who.
are able to advance on their own abiky whie doing itk to
help those vio are most in need of assistance. It s argued
that there is also a danger, n professions such as mediche
and law, that less qualfied individuals wil be providing
important services to the pubic. O pponents aiso maitain
that quotas are psychologicaly damaging to members of
minorty groups because they know that other people doubt
the qualications for particuar positons and because they.
feelthat they have ot aitained success as a resul of therr
‘own talents. Finaly, opponerts argue that al govemmental
quotas based on race, nationaity, or sex constiute a form of
legal discrimination.

‘The Supreme Court frst ruled on the constitutionalty of
affimative action pograms 1 1978 i the case of Regents of
the Universty of Caifornia v. Bakke. * Allan Bakke, 3 white
maks, had appiid to the Universiy of Calfornia M edical
‘Schoolat Davis. His applcation vas refected twice. During
the same period, the school accepted a specic number of
Mexican American and African Amercan students whose
qualfications were lower than Bakke's. The school set aside
 quota of sieen cut of one hundred places for minarty
‘students and considered ther appiications separately. Bakke
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argued that this procedure denied him the eaual protection of
the laws guaranteed by the Fourtserth Amendment

135 to & decision the Supreme Court ordered that Bakke.
be admitted to the Davis M edical School. The Court hei that
1 vas ilegalfor a publec universty to use a quota-based
admissions poiiy, a least i the absence of evidence that
the school had engaged in discriminatory practces i the.
past. But the Court upheld the right of a universiy to
‘consider race as one factor 1 fts admissions program. Such
‘consideration vas valid because i served the legtimate
purpose of creating diversty in the student body.

The affrmative acton fssue has continued to divide the
‘Supreme Caurt ever since the Bakke decision. I any of the
Couts ruings i these cases have inolved votes of Sto ¢
or610 3. Inthe years mmediately foloving the Bakie:
ecision, & majpry of the justies accepted some affrmative.
‘acton programs. For exampe, the Court upheld the legalty
of a voluntary affrmative action program that vas the.
product of an agreement betveen an employer and a trade.
union.37 But the justices appointed by Presidents Reagan
and Bush between 1981 and 1991 created a new majorty
that ves less sympathetic to government sponsored
affimative action programs.

In the 1989 case of Cty of Rehmondv. J. A Croson Co.,
38 the Supreme Court declared unconstutional a program
requiring that 30 percent of al money appropriated for public
works in the cy be set aside for minorty-ovned construction
‘companies. By a 6 to 3 vote, the Caurt held that the law
violted the constitutional right of vhte businessmen and
vomen to the equal protection of the laws. 45 a resut of this
‘case, many ciies have elminated afirmative action pans
that favored women and minortes. Further, when legal
challnges have been brougft against such programs, courts
o
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‘have uniformly ruled against them as violating the F outeenth
Amendments equalprotection clause.

In an important 1995 decision, the Supreme Court, bya S to
4 vote, invaidated an affrmative acton program created by
‘Congress requing that “not less than 10 percent” of funds.
‘appropriated to the Department of Transportation be spent
on contracts avarded to smal busincsses “owned and
controlled by socially and economicaly disadvantaged
individuals.” In this case—Adsrand Gonstructors v. Pena—
the Supreme Court, for the frst time, applied the standard of
strit scrutiny to federal affimative action programs, a
‘standard that  had previously appied only to race-conscious
polis of state and local govemmerts. Under this approach,
the federal overnment nowhas to estabish that an
affimative action program serves a “compeling interest” and
& “narrowly talbred” to achieve this purpose.

Since the Bakke decsion in 1975, there has been much
uncertainty over whether race coul be used s 3 standard in
‘admitting students to publc colkges and universites. In
recent years, colege admmsirators have siressed the nesd
for diversity n admiting students. They have contended that
diversity in the student body is a necessary condition for
qualty education. Utimatey the U.S. Supreme Court woukd
have to decide whether these arguments vere consistent
with the equal protection clause of the Fourtesnth
Amendment.

In early December 2002, the Supreme Court agreed to hear
two cases involving the admisions folicy of the University of
Hichigan. One case involved the law school, the secand the
universty's undergraduate colege. In both cases—Gratter v
Bolinger 40 and Gratz v. Bolinger '—white students vere
denied admision to the programs while minorty students
with either smiar or ower academic credentias vere
admitted.
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The iichigan cases raised identical Fourtserth Amendment
‘equal protection questions. Is diversty a compeling state
nterest that permits the uniersiy to consider race in s
‘admissions program? 11 50, & the program “narrowdy talored”
to achieve s goals without unduly damaging oter legal
nterests?

‘The Supreme Court upheld the law schoos admissions
policy. It rukd that the program was narrowdy taiored to
achieve the goverment's com peling nterest i creating a
diverse student body. M ichigan's undergraduate poicy,
hovever, vas declared unconstiutional. The Court held that
the schoofs policy of avarding twenty points to minorty
students tovard the necessary one hundred to be admitted
vas the functional equivalent of an ilegal quota.

The Supreme Court revisted the question of whether public
‘School officals could use race as a basis for assigning pupls
to particular schools. The fssue was raised by the polcies
‘adopted by school boards in Seattle and Louisvile. By a vote
f 510 4, a deeply dvided Caurt found that the policies of the.
ciies vilated the equal protection clause of the F ourteenth
Amendment 42

But the Court falld to produce a majory ophion. Four
conservative ustices—Scala, Thoms, Alto, and Roberts.
—argued that school boards should be “colorbind” in
‘assigning students to particuar schooks. F our justices
—Ginsburg, Stevers, Breyer, and Souter—oted to iphokd
the poices of the two schodl administrators. In his
‘concurring apinon, Justice Kennedy cast the fifth and
Geciding vote. He argued that the school board poices vere
‘unconstitutional because they relid too heavly on rac to
promote the goal of diversty n the public schools but Justice
Kemedy refused to bar the use of race as 3 factor under all
crcumstances.
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Question

What are the main arguments for and sgainst
‘government.sponsored affimative action programs?

The Civil Rights of the
Disabled

Until fary recently the disabld vere largely exciuded from
the manstream of American society, both by overt forms. of
discrimination and by physical barrirs, such as steps, curbs,
‘and narmow doorways. However, just as in the case of
African Americans, Hispanics, and other minoies, the
disabled have organized to put pressure on govemmert and
private organizations to grant them squal treatment. In
response to his pressure, Congress passed the
Refabiltation Act of 1973, which bars discrimination against
the disabled by the federal government and by contractors.
receiing federal maney. The € ducaton for Al Handicapped
Chitiren Act of 1974 requires that handicapped school
chidren be provided with a “free appropriate pubic education”
n the least restrictve environment sutable to their needs.
But the most far-reaching legiation affecting persons vith
physical or mental dsabiities s the Americans with
Disabities Act (ADA) of 1980. It apples to a broad scope of
‘condtions, ncluding impaired vision, hearing, and physical
mobity. It aso covers persons vith AIDS as vel as those.
who abuse drugs and alconol

‘The 1990 act may be compared to the Civi Rights Act of
1864 in s scope; 1 bars discrimination against the disabled in
employment, transportation, public accomm odations, and
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‘employment, transportation, public accommodations, and
telecommunications. The lav appies to all employers with
fiftesn or more emplyees, as vel as to employment
‘agencies and labor organizatons. Employers must make.
reasonable sccommodations to the dsabiftes of those
indiiduals; that i, they must make facities physicall
accessible, restructure job duties and modiy vork schedules,
purchase or modify equpment, and provide readers,
nterpreters, or other support services. Businesses that can
demonstrate that such changes woul presert an “undue
hardship” may be exempted from these requrements. In
‘addition, pubic accommodatons must be made accessil o
people in wheelchairs, and tekephane companks must provide
relay services allving hearing- o voice-mpafed peogle to
place and receive cals.

an mportart ares affected by the 1590 law s transportation.
The act requires operators of raifoads, intercty and nracty
bus ines, mass transi systems, and school bus companies
to ensure that all new vehicles are accessibe to peopk with
physical dissbities. Al rains and subvays must have at
least one car that is accessie to the disabid. Publc mass
transi systems must provide aktemative transportation for
eople who cannot board buses or subviays. Key subvay and
raivay statons must be modfied 50 as 10 be accessbl o
the disabled.

‘The ADA defines disabiity a5 °a physical or mental
impaiment that substantialy mits .. . a] major ife
actity.” In 1996, the Supreme Cout gave fs fist
nterpretation of this provision of the law. It found that
‘symptomatic HIV is a coverd disabity because
“substantialy mts” the “fe activiy of procreation.

But i  series of decisions a year later, the court held that
the ADA does not apply to condtions that are correctable.
These include eyesight condtions that can be improved by
earine evenlacses and diness such as diabetes and ok
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The Civil Rights of the Disabled

TheRignt to Vote
The Voting Rights Act of 1965

Our Constituton and our national conscence.
Gemand that every Ameican be accorded
dignity and respect, receive the same treatment
under the law, and enjoy equal cpportunty.

“No State shall . deny to any person within
ts jurisdicton the equal potection of the lavs.”

“The equal potection ciause of the F aurteenth Amendment
provides the basis for the goal of legal equalty for all
Americans. Adopted several years afer the end of the
American Civl War, the amendment had as ts main purpose.
the protection of the civl rigts of the neviy freed slaves.
‘The language of Section 1 ofthe Fouteenth Amendment,
hovever, is written n general language that couid be applied
to other groups in the Society. We have aready seen in the
previous chapter howthe Supreme Court used the due
process cluse of the F ourteenth Amendmert to apply most
of the provisions of the Billof Rights to the states. Siarly,
the nation's highest court in modern times has used the equal
protection uarantee not only to protect the fights of backs,
but also those of women.

But the Supreme Court's nterpretation of the equal
protection dause in the late rineteenth and early twertieth
‘century cortrbuted sigificartly to the development of racial
segregation in the nation's southern states s wel as n other
parts of the country. Its infamous 1696 decison in Plessy .
Ferguson established the princle that *separate but squal”
public faciities such as schodls satisfed the requirement of




image47.png
wearing eyeglasses, and lness, such as diabetes and high
blood pressure, that can be controlled vith medication 44 And
n 8 unanimaus decison in 2002, the Supreme Court urther
restricted the meaning of the term disabity by requirng not
only proof that the individual suffered from substantial
imitations to work-related activiies but ako to those that are
“certral to daiy ife.” 45

1n 2005, the Department of Justice announced new s to
protect the disabled, the frst major changes n ADA s in
fifteen years. These changes have long been sought by
advocates for the dsabled and vill have & maor effect on
many American businesses. Among the newreguiations.
‘governing publc access are more parking spaces must be
made availble for the disabled; wheelchair acoess 1o upper
portons of stadum ke theatres; and ight switches must be
lowered from 54 to 4 inches above the oroun.

The Right to Vote

‘The basic riht to vate is derved from state law and ot
from the Constitution. Artice |, Section 2 provides that the
voters for the House of Representaties *. . shall have the
Qualfications requiste for Ekectors of the most numerous
Branch of the State Legislature.” The Seventeentn
Amendment establishes the same standard fr the choice of
U.S. Senatars. The Constitution and federal lavs, hovever,
impose impartant restrictions on the freedom of the sates to
establish vating requrements.

One of those restricions is the Ffteenth Amendment,
Adopted n 1870, five years after the end of the Civl War,
the amendment states that the right of ciizens of the
United States to vote shal not be denied or abridged by the
United States or by any State on account of race. clor or
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Despit the clear pricipl establshed by the amendment, the.
Struggle of African American citizens to exercse the rght to
vote vas 3 long and diffcut one. The barriers they faced
vers not effectively removed until the ate 1950s.

After the Ciil War the southern states used a series of
devices to avoid the mandate set forth in the Fiteentn
Amendment. Combhned with intimidation and viokence, these
schemes disenfranchised most blacks in the South and kept
‘Southern potics almost entirely n the hands of whites.

‘The first maor barrer vas the grandfather clause, ©
under which a persan who had voted before 1886 or vas.
descended fom someone who had voted beore 1856 vas.
ot required to meet various other requiremerts for voting.
Anyone else—meaning blacks—had to pass dscriminatory.
IReracy, educationsl, o “good character” tests. Another
device, used by the Democratic party in the South unti i
s declared unconsttutional n 1942, vas the white.
primery. © In the largely one-party South of the time,
nomination n the Democratic primary ves a uarantee of
electoral victory on election day. To maintain white cortrol of
the nomination system, for many decades blacks vers
barted from voting in Democratic party primaries.

grandrather clause
A device used by southem states
during the late nineteenth century and
ey twertieth century to dsfranchise
bbcks. The grandiather cause
excused most whites from taking
eracy tests by aloving al who had
vated before 1867, or whose
ancestors had voted before that date,
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white primay
A device sed before 1945 in the ore-
party southen states to prevent
bcks from voting by denying them
the righ to particiate in Democrate:
party primary electons.

Poll taxes( were a major obstack to millns of poor
voters, both white and biack, in Some southern states. In
those states that had pol taves, each voter vas required to
pay s smal tax as a prereuste to voting. In 1954, with the
ratication of the T venty-fouth Amendment, pol taxes were
abolished in nationalelections. State pol taxes were decared
unconstitutional by the Supreme Court in 1965.

Ppoll tax
A specal tax, formerly used n the.
‘South as a requirement for voting,
that prevented many blacks and poor
hites from voting.

After the white primary, pol taxes, and other devices had
been declared unconsttutions, there remained one last, and
very effective, barrier to be overcome before blacks could
vote: the literacy test. © The use of iteracy tests as 3
requrement for voting began n the mid-nineteenth century.
At first the tests simply reauired the would-be voter to
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AL first the tests simply required the would-be voter to
Gemonstrate some basic knowiedge of reading and witing.
Later they vere usd in the South as 3 means of preventing
blacks from voting. By requinng that voters be abl to read,
understand, and interpret the state and national constiutions,
the souther states were abk to deny the vote to  arge
porton of their black populaton.

literacy test
A writen or oraltest usedto
determine cigbity for voting. Used
by southem states from the lte
nneteenth century unti the 19605 to
prevent Afrcan Americans from
vating.

Literacy tests continued to be used in the South untithe
18605 and vere administered in a discriminatory fashion by
‘white registrars. It vas a simple matter for these officals to
aloweven iiterate wites 1o pass the tests vhie faing
blacks who vere educated and obviously iterate. It took
federal legisation, especialy the Civi Rights Acts of 1955,
1870, and 1975, to eiminate the iteracy test once and for al

The Voting Rights Act of 1965

In 1864, three millon African Americans of vating age were
ot registerd 1o vote In the eleven sates of the South. Oy
32 percent vere regstered in Lousians, 23 percent in
Alabama, and 6.7 percent in W ississppL 46 The lteracy test
remained the oreatest barrir to biack voting, especialy n the.
rural areas of the South. In response to civilrights protests
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rural areas of the South. In response to civilrights protests.
‘across the nation, Congress passed the Voting Rights Act of
1985, Through this Egilation the use of teracy tests o
other such devices vas 1o be suspended i any state or
‘county of the nation n which lss than 50 percent of the.
votig-age population had been registered on Novem ber 1,
1884, or had voted  the presidentil lection of Novem ber
1864. In those distrts, local registrars viere required to
regster voters vithout regard to ther iteracy. The executive
branch of govemment was gven the power to appoint federal
‘examiners to register voters shouid local officals refuse to do.

‘Section 5 of the Voting Rights Act apples to most of the
‘Southern states and to portions of seven other states that
have had low voter turnout at elections (ncludng three.
boroughs of New Yark City). It requires state and loca
‘governments seeking to change ther clection lavs in any vy
to obtain clearance from the Justice Department or the
Federal District Cout in Washington, DC, to ensure that the
changes have nether a discrminatory motive nor a
discriminatory effect. Section 4(a) of the statue permits local
poltical enties to be freed from the restrictions by meeting
‘certain condtions. But since 1982 orly severteen
‘governmental units out of mare than 12,000 have been
orarted this so-calied “balout” from the Voting Rights Act

1n 2008, the Supreme Court considersd the denial of 3
“balout” to a smal Texas utiy district by a federal ditrict
‘court. The bwer court had reected al of the legal clams
made by the distrct. Whie recognizing the great
‘accompishments of the Votng Righs Act, the Supreme
Court reversed the dstrit caurts ruing and remanded the.
case for reconsideration. 7

In 1870, Congress enacted legislation that com pletely
outived the use of teracy tests by the states. And n 175,
e Bte At te et




image52.png
t expanded the Votng Rights Act to protect “language
minories,” that s, groups whose members neither speak nor
‘write Engish. The law now provides that any state or poitical
‘Subdivision 1 which E ngih Iteracy vas belowthe national
‘average and at least S percent of the population belorgs t0 a
language miorty (defined as Hispanic, American Indin,
Asian, and Alaskan native) must prirt ballots and other voting
material n both Engish and the secand language. A rumber
of states and several hundred countis in the nation must
now conduct elections using ballots and nstructions in two (or
‘even three) languages.

In 1882, Congress amended the Voting Rights Act to make
‘easie for cil fights groups to prove that a state or local
‘government has engaged n dscriminatory practices. A
violation of the voting rights w can be estabished by
‘showing that the resut of a particular practice or procedure is
discriminatory; i i 1o longer necessary to establsh that the
government itended to disciminate.

‘The Voting Rights Act of 1965 had an enormous impact on
the poticalife of the South. The protection provided by the
federal law g to huge voter regitration drives by Affcan
Americans during the late 1960s and early 1970s. M ore than
four mion blacks vere registered to vote durng the decade
folowing the passage of the 1955 law O pen appeals to race
‘and support for segregation rapidly dsappeared from
‘southen paltics. The exampie of Mississippi s lustrative.
With the largest black population of any state, i had the.
lowest percentage of voting by biack cizens. It also
‘experienced perhaps the worst turmal over the issue of
oting rights, the head of the state chapter of the NAACP
vas kiled in 1963, and three civ rights workers vere
‘murdered i 1964 whie attempting to encourage regisration
to vote by biacks. Today many biacks have been clected to
State and local offices in 1 isissippi, and blacks register and
vote in approximatey the same percentages as whtes.
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Onthe national level, black voting in presidertal electons
markedly increased n both in 2004 and 2008. This vas
‘especaly true of young voters aged 18 to 25.

Conclusion

At the center of the goal of kgal equaity for al Americans is
the equal protection clause of the F aurteenth Amendment.
‘Adopted in the aftemath of the American CMl War, &5,
principal objective wes to protect the recenty freed black
Slaves. After some intial success, the cluse was iterpreted
by the U. 5. Supreme Court o ustiy racial segregaten. In
Plessy v. Ferguson (1296), the high court held that
“separate-but-squal facilties for black Amercans satsfied
the Fourteenth Amendment. It took the Cout more than a
half century to undo this wrong. In Brown v. Board of
Education (1954), the Supreme Cout overtumed Plssy and
fourd that ‘separate was inherently unequal ~

Since Brown, the Unted States has taken gant steps tovard
equaity for all. Congress enacted farreaching civ rights.
legisation that outlaved discrmination in puble.
‘accommodation, employmert, education, housing, and
protected the right to vote. Further, the equal protection
clause has been appiid to dscrimination based on gender
‘and legisiation passed to give added protection to the civ
rights of women. Finaly, in the early 19905 the United States.
s the fist nation to adopt legskation to protect the disabled
from discriminatory barriers n employment, education, and
other publc services.

Intarmeat A~tn
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‘public faciites such as schools satisfied the requirement of
equal protection of the lavs. It vas ot unti the midde of the.
twentieth century that the Supreme Court overturned this
rulng and found that racial dicrimnation by government
violted the F ourteenth Amendment. M ost natably ths
reversal came in the case of Brown v. Board of Education
(1954), which held that racialy segregated publc Schooks
vers unconstiutionsl and that “[S]eparate eucational
facities vere inherently unequal”

‘The protecton of cil rights in the United States is nat
entrely dependent upon the appication of the equal protection
lause by the Supreme Cout. Beginning i the 19605,
Congress has enacted legilation to protect the rghts of
blacks, vemen, Hispanics, the disabed, and other groups
that have been subjec to discrimination. The Civi Rights Act
of 1964, the Voting Rights Act of 1965, and the Amercans.
with Disabiftes Act of 1990 are the most important of these
federal v, This chapter vl explore the history of
discrimination i the United States and the consttutonsl and
legisative means that have been empoyed to eimnate these
past wrongs.

The concept of equal rights for all is one that goss back to
the founding of this nation. The Deckration of Independence
Gectared that “all men are created equal” A number of
provisions of the Canstiution also saugh to further the goal
of squalty. The Reverend Martin Luther King, Jr., speaks to
this moral and legal comm tment i the statement that begins.
this chapter

Unfortunatey, the United States has too often not ived up to.
the ideal of equalty. Slavery and the long history of racial
discrimination i this nation are only the most obvious
‘examples of this failre. Women have been denied important
legal fights. E ver since the lte 1970s, n response to the

persstent and organized acties of the vomen's
e
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disabled. We also dscuss the problem of vofing rights and
consider sinificant court dedsions having to do ith cvi
rghts.

“The problem of civirights for back Americans has been
mapr issue in the domestic ife of this nation for most of its
history; the question of civi ights for vomen, HispanE:
‘Americans and other etfnic groups, gay and lesbian
Americans, and the disabled i of more recert origi.
Governments at alllevels, as wel as the privte sector, have
been forced to reexamine and change thef poicis toverd
these and ather groups in American society.

Questions

Is race, gender age, dsabity, reigion, or national
origi the most frequent form of employment
discrimination inthe Unted States? W hy? Check the
data presented by the Equal Employmert O pportuniy
Commission (EEOC) on s webste to see if you are
correct

‘Should Congress enact legisiaton to protect gays and
lesbians in the United States from discrmination”
‘Shoul the equal protection clause of the Fourtesnth
Amendnent be interpreted by the courts to guarantes.
their right to marry?

The Rights of African
Americans
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Racl prejudice in America began in the seventeenth century,
‘when Native Americans and E uropeans first met. The Native.
Americans vere driven from theirlands and denied access fo
Eumpean cuture as i was taking root in American sai.

Forced ever westvard by the E uropeans’ quest for new land
on which to settle, the Native Americans were oradualy

‘evicted from ther trballands; by 1850, all the remaining free
tribes in the W est had been forced to seftle on reservations.

Race relations in the colonies were further com picated by the.
arrival of captive Afrcan blacks. At frst, slavery was not
‘confined to the South. Black slaves vere brought to the.
northern cobries, but the smalkr northern farms did ot
require a large workforce and had nathing for saves to do
during the long winters. The southen plantatons, by
contrast, depended on siavery. By the fist hal of the.
nineteenth century, siavery vas wel estabished n the United
States, and even free blacks were often deprived of their civi
rights. As time went by, the diference between the South
and the North became more and more pronounced, and the
ssue of siavery became an explosive one.

s the newnation expanded vestuard, the question of
‘whether siavery shauid be pemited n the new terrtaries
served as a focus for the differences betveen Northerers.
and Southemers. The matter first amse i 1319, when a bil
to aamit Missouri to the Union came before the House of
Representatives. To the surprise and indignation of sauthern
members, Representative James Talmadge of New York
proposed an amendment baming the further entry of slaves
nto Hissour. The amendment passed in the House but vas
Gefested in the Senate. When Congress agan took up the.
question in January 1820, a compromise vas reached
Hissour vas admitted as a siaveholdng state, but siavery.
vas not pemitted n U.S. terrtories north of Missouris
‘Southern boundary.
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Fora generation the Hi ssou Compromse resoved the legal
ssue of whether siavery woud be permitted  the tertories
and new states of the American Wes. It did o, hovever,
deal with the moral Ssue of vhether t was fight for one.
person to own another. Aboltionists—people who Sought to
have slavery abolhed—continued to speak out against
Slavery and to agtate for an end to the practice. O e of the
leading aboltonists vas a New E ngland minister, W ilam
Ellry Chanring, who wrote:

[Amen]cannotoe propert; i hes ghtofGod sndijus .
besaus hes & Ratonsl Neral nmorsi Being: bacas =
oresied n God' image, and herelore nfe highes s ens ehis
o becaus  orasied b uniol godikc efaculies and b gorern
his efby sDivine Law writenon s heart andrepubls hed n
Gz Word Hi who natreforbids hathe shoud be s seed
2 property. Fromhis very naire thlows s o5 ezehims
i an nsulio s sk e anc  fitaggravatd ool
wiong.!

10 1857, the U.S. Supreme Court attempted to resole the.
Slavery issue, but is efforts only served to anger large
segnents of American society and to aggravate existing
tensions. In the infamous Dred Scoft decision, the Supreme
Court sided with the supporters of slavery by ruing that
Slaves vere not cizens, upholding the right of siave owners

to possess human property, and deciring the M issouri
Compromise unconstutional 2

The siavery issue vas finaly decided on the battlefields of
the Civil War in the early 1880s. The Emancation
Prockamation of 1383 freed the slaves in the states.

Gl





