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delegated powers
Powers specifically granted by the Constitution to the federal
goverment, especially those given to Congress by Article I,
Section 8

implied powers
Powers given to Congress in the necessary and proper clause
of Atticle I, Section 8 of the Constitution that enable the federal
govemment to carry out its delegated powers by any
constitutional means.

necessary and proper clause
Aticle 1, Section 8 of the Constitution, which provides that
Congress can *.... make all laws which shall be necessary and
proper for carrying into execution.... ” its delegated powers and
the powers of any other branch of the U.S. government

Close-Up Coercion by Congress

Before 1984 the minimum drinking age varied from state to state; in some:
states it was as low as 18, whereas in others it was 19, 20, or 21. These
differences encouraged young people to drive to states where the drinking
age was lower, and often they attempted to drive home after consuming
significant amounts of alcohol. Rates of accidents, injuries, and fatalities from
drunk driving by young people were very high, yet many states did not
change their minimum drinking age.

In 1984, Congress used its constitutional spending power as a means of
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required to change their laws; they could have made up the shortfall in
highway funds by raising taxes or reducing spending on highway construction
and repairs. But from both a practical and a political standpoint, it was easier
to raise the drinking age to 21.

Congress used a similar approach in 2000 to create another national driver
safety standard. This time the issue was the blood alcohol level used by the
states to determine if an automobile driver is legally intoxicated. Most states
atthe time used 0.1 percentages. In 2000, Congress enacted legislation that
established a new standard of 0.08. The law also provided that states that fail
to adopt this standard would lose a percentage of federal highway funds
each year. By 2007 all of the states had adopted the federal 0.08 level to
determine legal intoxication.

Delegated Powers

Aticle 1, Section 8 of the Constitution lists many of the delegated powers of
Congress. In domestic matters the most important of these are the authority to tax
and spend and the power to regulate interstate commerce. The expansion of the
authority of the national government has been based largely on these powers
The taxing authority is used by Congress not only to obtain revenue but also to
fegulate certain types of behavior. The federal tax on tobacco products and
alcoholic beverages, for example, is designed both to raise revenue and
(because the tax increases the price) to discourage use of these products.
Congress has also used its power to tax and spend to bring about changes in
state policies it considers desirable.

The power to regulate interstate commerce has far-reaching effects. By the late
1930s, the Supreme Court had interpreted this power in such a way as to support
broad governmental regulation of business, labor, and agriculture. For example, it
upheld the Fair Labor Standards Act of 1938, which set wage and hour standards
for workers engaged in interstate commerce.4 In the Civil Rights Act of 1964,
Congress used the commerce clause to outlaw racial discrimination in hotels,
motels, and many restaurants. Because their customers and the food they serve
move from one state to another, discrimination reduces the flow of these forms of
commerce. The Supreme Court ruled that these provisions of the act were
constitutional. 5
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Congress used the commerce clause to outlaw racial discrimination in hotels,
motels, and many restaurants. Because their customers and the food they serve
move from one state to another, discrimination reduces the flow of these forms of
commerce. The Supreme Court ruled that these provisions of the act were
constitutional. 5

Many federal crimes are based on the power of Congress to regulate interstate
commerce. For example, kidnapping a person and taking the victim across a state
line is a federal crime. So is using the nation’s interstate telephone lines to carry
out fraudulent business practices or to threaten a person with physical harm

Aticle 1, Section 8, also grants Congress important powers in foreign and
military affairs. Congress is given the authority to raise an army and a navy and to
declare war. But in Article Il the president is given the primary power to act in
foreign affairs. The president is designated as commander in chief of the armed
forces, granted the right to receive ambassadors from foreign nations and (with
Senate approval) appoint American ambassadors, and authorized to negotiate
treaties with foreign nations (with the advice and consent of two-thirds of the
Senate)

Implied Powers

Aticle 1, Section 8 of the Constitution gives Congress the right “to make all laws
which shall be necessary and proper for carrying into Execution the foregoing
Powers, and all the powers vested by this Constitution in the government of the
United States, or in any Department or Officer thereof.” This clause can be cited
tojustify the use of an unstated, or implied, power as a means of carrying out an
expressed power. For example, although the Constitution gives Congress the
expressed power to raise an army and a navy, it does not say how that is to be
done. Various methods have been adopted by Congress over the course of the
past sixty years—including lotteries, selective service, and, currently, a volunteer
system—all constitutionally justified by the “necessary and proper” clause.

The precedent for a broad interpretation of the implied powers of Congress was
setin the important case of McCulloch v. Maryland (1819).6 Congress had
created a system of national banks that was extremely unpopular in some parts of
the nation. Maryland had imposed a tax on the operation of the system’s
Baltimore branch, which the bank refused to pay. One of the central issues raised
in the case was whether Congress had the power to create a national banking
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system. The Constitution does not expressly grant such a power, but the
government argued that Congress had the implied power to do so to carry outits
delegated authority to borrow and to coin money. The state maintained that the
federal banking system was unconstitutional; it sought to persuade the Supreme
Court to accept a very narrow reading of the “necessary and proper” clause.

Question

What types of powers are given by the Constitution to the federal
government?

Chief Justice John Marshall rejected Maryland's arguments and upheld the
constitutionality of the banking system. He took a broad view of the implied-
powers clause, one that has been accepted ever since. “Let the end be
legitimate,” he wrote, “let it be within the scope of the Constitution, and all means
which are appropriate, which are plainly adapted to that end, which are not
prohibited, but consistent with the letter and spirit of the Constitution, are
constitutional.”

Limitations on the National Government

In Article 1, Section 9, the Constitution denies the national government specific
powers. Among these is the power to pass bills of attainder (D (legislative acts
that single out certain people for punishment without a judicial trial) and ex
post facto laws (D (laws that make criminal an act that was legal when it was
performed, or increase the penalty for a crime after it has been committed). The
government s also limited in its power to suspend the writ of habeas corpus,
a court order that protects people from arbitrary imprisonment by requiring the
government to bring them before a court and state the reasons for the detention.
(This most ancient of Anglo-American legal rights has been suspended on only
four occasions in U.S. history: in parts of the nation during the Civil War; in South
Carolina during the post-Civil War Reconstruction period; in 1905 in the
Philippines during the American occupation of that nation; and in Hawaii during
World War I1.)
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bills of antainder
An act of a legislature that singles out specific persons or
groups and orders them to be punished without judicial trial. Such
acts are prohibited by the Constitution

ex post facto laws
Alaw that imposes a penalty for performing an act that was not
considered criminal when it was committed or that increases the
punishment for a crime after it has been committed. Such laws
are prohibited by the Constitution.

writ of habeas corpus
(“you have the body") An order issued by a court requiring that
the goverment bring an arrested or detained person before the
court to determine whether that individual is being legally held.
Habeas corpus is guaranteed by the Constitution.

The Constitution also bars the national government from passing laws or
engaging in activities that would deny rights guaranteed by the Constitution. The
main limitations of this type are found in the Bill of Rights, the first ten
amendments to the Constitution. For example, the First Amendment begins by
declaring that Congress “shall make no law respecting an establishment of
religion.” Congress therefore may not pass legislation that favors one religion over
another, nor may it grant federal funds to religious groups to advance their
religious purposes. (This subject is discussed more fully in Chapter 11 (C1.)

Reserved Powers of the States
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The Constitution does not assign specific powers to the states, but the Tenth
Amendment makes it clear that all powers that are not delegated to the national
government or denied to the states are reserved for the states or the people:
These broad general powers of the states under the U.S. Constitution are
referred to as reserved powers. D They give the states the authority to pass
laws that promote the health, welfare, safety, and morals of their cifizens.
Education and fire and police protection are among the principal functions
exercised by state governments as part of their reserved powers. The states, and
not Washington, have the legal right to create and administer a public school
system and police and fire departments.

reserved powers
Powers that are neither delegated to the national government
nor denied to the states by the Constitution; they are “reserved”
to the states or the people by the Tenth Amendment

The states may enact legislation under their reserved powers without express
authority from the U.S. Constitution. They may not, however, invade areas that
are assigned o the national government (foreign affairs and interstate commerce,
for example). Nor may the states violate any specific limitations on their power
found in provisions of either the U.S. Constitution (such s those having to do
with ex post facto laws) o their own state constitutions

Concurrent Powers

Concurrent powers (D are those that can be exercised by both the states and
the federal governments. A prime example is the power to tax and spend. The
states may impose taxes on people and businesses within their jurisdiction.
Without that power, they would be unable to function and would be entirely
dependent on the national government. Other concurrent powers include the
power to borrow money, to take property for public purposes after compensating
the owner (this is known as the power of eminent domain), to establish courts,
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concurrent powers
Powers that are shared by the state and national governments.

Question

What types of powers are given by the Constitution to the states?

Powers Powers
delegated fo reserved fo
the federal the state
government governments

Fiaure 3.1 The Federal Svstem._
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Figure 3.1 The Federal System.

Limitations on the States

Certain powers are denied to the states by the Constitution. Article |, Section 10
contains a number of imitations. For example, the states may not pass bills of
attainder or ex post facto laws. They are barred from acting in the field of foreign
affairs by the provision that declares that states may not “enter into any Treaty,
Alliance, or Confederation” with a foreign nation. (For example, Texas could not
negotiate a treaty with Mexico to settle problems related to their common border )
States also cannot levy any tax on imports or exports without the approval of
Congress. Several amendments to the Constitution—including the Thirteenth,
Fourteenth, Fifteenth, Nineteenth, Twenty-fourth, and Twenty-sixth—impose
limitations on the states in areas of civilliberties and rights.

The due process £ and equal protection clauses { of the Fourteenth
Amendment have become especially important sources of restrictions on the
states during the past half century. The Supreme Court has interpreted the due
process clause as including most of the provisions of the Bill of Rights, thereby
quaranteeing those freedoms against infringement by both the state and the
federal governments. It has also used the equal protection clause of the
Fourteenth Amendment to outlaw racial discrimination and most forms of gender
discrimination by state governments. (A fuller discussion of these subjects is to be
found in Chapters 11D and 12(0.)

due process clause
Section 1 of the Fourteenth Amendment, which declares that
no state *.. shall ... deprive any person of ife, liberty, or

property without due process of law. ....” Also found in the Fifth
Amandmant tn the Canstitifion
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equal protection clause

Section 1 of the Fourteenth Amendment, which declares that

no state shall “deny to any person within its jurisdiction the equal
protection of the laws.”

Interstate Relations

The Constitution also sets forth a number of important rules governing relations
among the states:

1

The full faith and credit clause ( of Article IV, Section 1 requires
the states to honor the final civil rulings of other state courts. (The
provision does not apply to criminal cases.) Thus, if an lowa court
orders A to pay B $5,000, and B moves to Utah, the Utah court must
enforce the original judgment

full faith and credit clause
A provision of Article IV, Section 1 of the
Constitution that requires states to honor the final civil
rulings of other states.

According to Article IV, Section 2, “The citizens of each State shall
be entitied to all privileges and immunities of citizens in the several
States.” Although this privileges and immunities clause { has
never been clearly defined, various Supreme Court decisions have
created some general rules. The Court has held that the clause does
not quarantee complete legal equality between citizens and
nonciizens of a state. It protects only the “fundamental rights’ that are
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privileges and immunities clause
Article 1V, Section 2 of the Constitution, which
prohibits a state from discriminating against citizens of
another state.

Thus, for example, a state may not discriminate against a noncitizen
with respect to providing police protection and medical care. But a
doctor or a lawyer who is licensed to practice in one state does not
have a constitutional right to practice in another state without first
meeting that state's licensing requirements. Similarly, out-of-state
students at a state college or university can be charged higher tuition
without violating the privileges and immunities clause of the
Constitution

The interstate rendition clause ( of Article IV, Section 2 states
that “a person charged in any State with Treason, Felony, or other
Crime, who shall flee from Justice, and be found in another State, shall
on Demand of the executive Authority of the State from which he fled,
be delivered up to be removed to the State having jurisdiction of the
Crime.” In the vast majority of situations, interstate rendition, or
extradition, presents relatively few problems: Fugitives usually agree to
be returned to the state where they are wanted. When

interstate rendition clause
Article IV, Section 2 of the Constitution, which
provides that an individual who is charged with a crime
in one state and is found in another state must be
returned to the state with jurisdiction over the crime.

Close-Up Gay Marriage and Full
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returned to the state with jurisdiction over the crime.

Close-Up Gay Marriage and Full
Faith and Credit

The full faith and credit clause of Article IV, Section 1 of the
Constitution establishes an important rule for the nation's federal
system, but it has rarely been a subject of controversy. Taken
almost word for word from the Articles of Confederation, the
clause guarantees that the legal decisions of one state must be
accepted by the courts of other states. Thus, a person who has a
judicially recognized debt in one state cannot move to another
state to escape the liability. Similarly, a person who has obtained a
divorce in the cours of one state is divorced in all the states of the
nation

In 1996, the clause was at the center of a public debate over
marriages by members of the same sex. A court decision in
Hawaii (later overturned) held that under the state's constitution it
was illegal to deny persons of the same sex the right to marry.
Many people in other states feared that the decision in Hawaii
would cause gay couples o travel there, marry, and upon
feturning to their home state seek to have the marriage
recognized under the full faith and credit clause of the U.S.
Constitution

Congress entered the picture and exercised its legislative power
under that part of the full faith and credit clause of Article IV,
Section 1, which states that Congress ‘may by general Laws
prescribe the Manner in which such [state] Acts, Records and
Proceedings shall be proved, and the Effect thereof.” The Defense
of Marriage Act, passed in the fall of 1996 and signed by
President Clinton, provides that no state shall be required to give
legal recognition to any same-sex marriage that is granted under
the law of another state. (A state s free, however, to acknowledge
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such a marriage It it so chooses.) Ihree-quarters of the states
have enacted their own laws declaring that they would not
fecognize same-sex marriages even if they were legal in other
states

In 2004, a decision of the highest court in Massachusetts

upholding the right of gay people to marry in the Commonwealth
renewed the debate over this subject. Since 2004, five other
states—Connecticut, Vermont, lowa, New Hampshire, and New

York—have legalized same-sex marriages

Opponents of gay marriage have, however, been successful in
strengthening their laws against same-sex marriages. Twenty-nine
states have adopted constitutional amendments intended to make
the ban permanent. It s likely that the U.S. Supreme Court will
ultimately have to decide whether these laws are constitutional
prisoners do not agree to be returned, state governors routinely

comply with the extradition requests of other states. For 125 years the
Supreme Court interpreted the interstate rendition clause as denying to
the federal courts the authority to compel a state governor to extradite
afugitive to another state. But in 1987, the Court reversed that
precedent, holding that governors have no discretion to reject requests
for extradition and that the federal courts may compel the extradition of
fugitives to other states &

Aticle 1, Section 10 of the Constitution provides that “no State shall,
without the consent of Congress, . . . enter into any Agreement or
Compact with another State.” In this indirect way, it permits the states
to settle mutual problems through the use of interstate compacts,
or agreements between two or more states. An interstate compact is
normally negotiated by the states’ governors and approved by their
legislatures. The compact must then receive the approval of the U.S.
Congress before it can go into effect.

interstate compacts
An agreement between two or more states, adopted
by the state legislatures and approved by Congress, in
which arrangements are made to deal with interstate
problems.
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interstate compacts
An agreement between two or more states, adopted
by the state legislatures and approved by Congress, in
which arrangements are made to deal with interstate
problems.

Throughout the nineteenth century, interstate compacts were used
almost exclusively to settle boundary disputes between states. In the
twentieth century, compacts were used to resolve more complex
problems. Some compacts still deal with relatively minor issues, but a
growing number are concerned with difficult interstate problems
involving transportation, environmental issues, crime control, and a
variety of commercial problems.

Perhaps the best-known, and the largest, interstate compact is the
one that created the Port Authority of New York and New Jersey in
1921. The Port Authority operates many aspects of transportation in
the New York-New Jersey area, including interstate bridges and
tunnels, port facilties for ships, bus terminals, and a small railroad
system. The Port Authority also owned the 110-story twin towers (the
World Trade Center) that were destroyed by a terrorist attack on
September 11, 2001.

In the case of a dispute between two or more states (for example,
when one state sues another over a disputed boundary line), Article 11l
gives the Supreme Court original jurisdiction; { that s, the
Supreme Court sits as a trial court to settle the problem. The Court
has, however, heard relatively few such cases in the course of the
nation's history.

original jurisdiction
The authority of a trial court to hear a case “in the
first instance ™
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Mutual Obligations of the National and State
Governments

Aticle IV, Section 4 of the Constitution declares that the United States shall
quarantee to the states a “Republican Form of Government.” There is no
definition of the term republican and nothing to indicate which branch of the
federal government has the duty of applying this provision. The Supreme Court
has always refused to become involved in issues arising under the so-called
guarantee clause. { It has claimed that all such questions are “political,” not
“judicial,” and therefore must be decided by either Congress or the president
Thus, the Court would not decide whether the provisions of the Oregon
Constitution, which permitted direct legislation by the people through the
procedures known as initiative and referendum, denied the state a republican
form of government.®

guarantee clause
Aticle 1V, Section 4 of the Constitution, which provides that the
United States *.... shall guarantee to every state in this Union a
republican form of government. ...."

Aticle IV, Section 4 also requires the national government to protect the states
against foreign invasion or interal violence. On the rare occasions in the nation’s
early history when a state was invaded by a foreign power (during the War of
1812 the British invaded Washington, DC, Baltimore, and New Orleans), the
national government used its military forces to oppose the invasion

Aticle 1V, Section 4 also provides that upon the application of the state
legislature (or the governor if the legislature cannot be convened), the United
States shall protect the states against internal or domestic violence. The states
have requested federal aid in suppressing domestic violence—widespread rioting,
for example—on about sixteen occasions since the nation's founding.

The federal government has the right to intervene within a state “in cases of
domestic violence,” even in the absence of a request by the state. Congress has
delegated to the president the power to put down domestic violence by using
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States shall protect the states against internal or domestic violence. The states
have requested federal aid in suppressing domestic violence—widespread rioting,
for example—on about sixteen occasions since the nation's founding.

The federal government has the right to intervene within a state “in cases of
domestic violence,” even in the absence of a request by the state. Congress has
delegated to the president the power to put down domestic violence by using
federal troops or calling the state milta into federal service. The president can
also act on the basis of his own constitutional authority. The president has the
legal right to act to protect federal property and to prevent interference with the
postal system and the movement of interstate commerce. 19 In addition, the
president can act to uphold federal court orders. For example, in 1957, acting
against the wishes of state officials, President Dwight Eisenhower used federal
troops to subdue violence and enforce a federal court order requiring
desegregation of public schools in Little Rock, Arkansas. In 1962, federal troops
were used to maintain peace at the University of Mississippi, which had been
ordered by the federal courts to admit ts first black student. And in 1965,
President Lyndon Johnson sent federal troops to Selma, Alabama, to protect the
participants in a voting rights march led by Rev. Martin Luther King, Jr

The Constitution also imposes certain legal obligations on the states. They are
required to maintain a republican form of government, preserve peace within their
borders, hold elections for members of Congress, fill vacancies in their
delegations
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The George Washington Bridge, which spans the Hudson River
between New York and New Jersey, is one of many transportation
facilities operated by the Port Authority of New York and New Jersey. The
Port Authority was created by an interstate compact made by the two
states and approved by Congress.

to Congress, choose presidential electors, and consider proposed constitutional
amendments submitted by Congress or by a national convention under the
provisions of Article V.

National Supremacy

In a federal system of government there is bound to be some conflict between
the central and state governments over the exercise of various powers. In Article
VI, the framers of the Constitution made a clear and unambiguous decision in
favor of national supremacy when such a conflict exists: “This Constitution, the
Laws of the United States which shall be made in Pursuance thereof: and all
treaties made, or which shall be made, under the Authority of the United States,
shall be the supreme Law of the Land.”

Aticle VI does not make the states completely subordinate to the national
government. Rather, it prevents the states from exercising power in areas that the
Constitution has assigned to the national government. States may not, therefore,
pass laws or establish policies that conflict with the Constitution, constitutional
acts of Congress, or valid national treaties. When such a conflict arises, Article VI
requires that the state policy give way to that of the national government.

Close-Up Marijuana and the Federal

System

Using their reserved powers derived from the Constitution, all fifty states
make the possession and sale of marjuana illegal. The federal government,
using its Article I, Section 8 power to regulate interstate commerce, also
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constitutional problem could be created as a consequence of this situation
But an important issue did arise and was settled by the U.S. Supreme Court
in the 2005 case of Gonzalez v. Raich.

Seventeen states and the District of Columbia make an exception in their
laws for the medical use of marijuana; there is no such exception under
federal law. Two women in California (one of the states that has legalized the
use of the substance for legitimate medical reasons) challenged the
constitutionality of the federal criminal statute. The U.S. Circuit Court of
Appeals on the West Coast agreed, holding that the federal government
could not enforce its policy in California. The U.S. government appealed the
decision to the Supreme Court. In a 6 to 3 ruling, the nation’s highest court
reversed the lower court decision and upheld federal authority.

The case created a classic constitutional problem of federalism: the power
of the states versus the extent of federal authority under the commerce
clause of the Constitution. Writing for the majority, Justice Stevens declared
“Our case law firmly establishes Congress's power to regulate purely local
activities that are part of an economic ‘class of activities' that have a
substantial effect on interstate commerce.”

While the Raich case is an important one for constitutional purposes, its
practical effect is not likely to be great. Federal law enforcement officials

rarely prosecute individuals who use marijuana for medical purposes.

One of the main functions of the U.S. Supreme Court is to resolve conflicts
within the federal system. The Court s, in fact, the arbiter of American federalism.
This role was firmly established early in the nineteenth century. In McCulloch v.
Maryland, for example, Chief Justice Marshall, after upholding Congress's right to
establish a national bank, declared unconstitutional a state law that taxed the
bank on the ground that it violated the national supremacy clause of Article VI
Early in the nineteenth century, the Supreme Court also upheld the right of
Congress to create an appeals system in which decisions of state courts involving
questions of federal law could be reviewed by the Supreme Court. 1 This method
of appeal, which has been used throughout American history, permits the
Supreme Court to serve as the ultimate interpreter of federal law. It uarantees
that federal, not state, judges will have the final say on issues arising under the
Constitution, federal law, and national treaties.

A modern example of the Supreme Court serving as arbiter of the federal
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states imposed some type of restriction on the direct shipment of wine from other
states to consumers (two made it a crime to do so), but allowed direct sales from
in-state wineries. In recent years, many small wine-producing companies have
been established in response to the growing popularity of this product. They often
depended on interstate sales, especially through the Interet, for economic
survival

The Supreme Court heard challenges to the laws of Michigan and New York
Witing for a 6 to 3 majority, Justice Kennedy found that the laws violated the
commerce clause of the Constitution.

States may not enact laws that burden out-of-state producers to give
a compeitive advantage to in-state businesses. This mandate
“reflect[s] a central concern of the Framers that was an immediate
reason for calling the Constitutional Convention: the conviction that in
order to succeed the new Union would have to avoid the tendencies
toward economic Balkanization that had plagued relations among the
Colonies and later among the states under the Articles of
Confederation.”

The commerce clause also bars states from taxing interstate transactions. If, for
example, you purchase an item by mail from an out-of-state company, you do not
have to pay a sales tax on the transaction (unless the company has stores or
warehouses in your state). Such a tax would be an illegal interference with
interstate commerce. Nor could a state impose an income tax on out-of-state
commuters who work in the state but not require resident workers to pay the
same levy.

Federalism in Theory and Practice

As we noted at the beginning of the chapter, the framers of the Constitution
created only an outline of a federal system. They allowed the details of its
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Federalism in Theory and Practice

As we noted at the beginning of the chapter, the framers of the Constitution
created only an outliine of a federal system. They allowed the details of its
operations to be filled in by those who followed them and were charged with
running the American governmental system.

From its earliest years under the Constitution, the United States has witnessed
an ongoing struggle between advocates of a stronger national government and
those who favor greater power for the states. During the 1790s, for example, a
debate took place over whether the central government had the constitutional
power to create a national bank that would function within the states. Secretary of
the Treasury Alexander Hamilton argued forcibly that the Constitution permitted
such an exercise of national authority. Thomas Jefferson, the secretary of state,
contended with equal force that the government lacked such authority and that
the creation of a national bank would invade the powers that were reserved to the
states under the Constitution.

Two major crises in American history have centered on the issue of federalism.
The first arose over the issue of slavery and lasted from the 1820s to the 1860s.
Southern defenders of slavery contended that the national government had no
authority to interfere with this system and that the matter lay solely within the
authority of the states. They argued that the Constitution had been created by the
states and that the states could withdraw from the Union when the exercise of
national power violated the rights of the states. After the election of Abraham
Lincoln as president in 1860, the southern states asserted this presumed right to
secede, an act that precipitated the Civil War.

Northern opponents of slavery viewed the constitutional system of federalism in
avery different way. They believed that the national government had the power to
regulate slavery, especially to prevent its expansion into the new states and
territories of the West. Moreover, they contended that the Constitution had been
created by the people of the nation and not by the states. States therefore had no
ight to secede from the perpetual Union of states that had been established in
1789,

The issue of slavery was ultimately decided on the battlefields of the Civil War
(1861-1865). The victory of the North led to the destruction of the slave system
and to the exercise of broad national power by Congress to reconstruct southern
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SOCiety. It also represented a triumpn Tor the view that the Lonstituion was a
national act and that states had no right to secede from the Union.

The second great crisis of American federalism came during the 1930s, when
the United States and much of the world was ravaged by economic depression.
The nation was convulsed by mass unemployment in the cities, the collapse of its
banking system, and falling agricultural prices, which caused many small farmers
to lose their land.

In 1932, Franklin Roosevelt was elected president with a broad, although ill-
defined, public mandate to deal with the Depression. The problems created by
the Depression clearly required national action. But the question remained as to
whether the national government possessed the constitutional power to act
President Roosevelt and his Democratic supporters in Congress clearly believed
that it did. Between 1933 and 1938, legislation was passed that for the first time
imposed federal regulation on important parts of the American economy—for
example, labor-management relations and the stock and commodity exchanges
Moreover, Congress enacted a broad program of economic and social legislation,
including child labor legislation, unemployment insurance, minimum wage and
maximum hours legislation, aid for dependent children, and the Social Security
retirement system.

President Roosevelt's New Deal program was strenuously opposed by political
conservatives, and its constitutionality was challenged in the courts. For a time
the Supreme Court hindered the implementation of Roosevelts program by
declaring important parts of it unconstitutional. But by 1937 the Court altered its
position, and it subsequently ruled against all challenges to the program
President Roosevelt and the Democratic Congress, with the overwhelming
backing of the American public, emerged victorious in the struggle with the
Supreme Court

The success of the New Deal program profoundly changed the nature of the
American federal system. The national government gained vast new power to
regulate the economy, and new agencies were created to administer these
regulations. Moreover, a network of social welfare programs had been created
that provided a safety net for the American people in periods of economic
slowdown or personal crisis.

Some of the programs created during the New Deal were operated entirely at
the national level. The Social Security system, for example, is funded by a
national payroll tax and administered by a national agency. But many other New
Deal programs involve cooperative efforts by state and national governments. An
examnle is tha Inemnlovment insiirance sustem which was created hv Conaress
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but is funded and administered by the states.

The term cooperative federalism £ is often used to describe the relationship
between the state and national governments that developed to administer much
of the reform legislation passed during the 1930s and the following decades.
Cooperative federalism is based on the recognition that not all problems are best
solved by concentrating authority in Washington. This new view of federalism also
recognized that the states lacked the financial ability to pay for the social welfare
programs that the public demanded.

cooperative federalism

A form of federalism that emphasizes cooperation between the

national government and the states to achieve policy goals set by
the national government.

To understand the financial difficulties faced by the states and their
subdivisions, it is necessary to understand the nature of the nation’s complex
system of taxation. The federal government benefits from the most productive
and flexible tax—the personal income tax. (See Figure 3.2 |C1.) As national
wealth increases, federal tax revenues also rise. State revenue is collected from a
variety of ofher taxes that are not as responsive to increases in wealth. These
include small personal and business income taxes, sales taxes, and excise taxes
on products like liquor and tobacco. Local governments are forced to rely on an
even less desirable tax—the tax on real propery.

Itis also important to recognize that significant differences exist in wealth
among various states and regions of the United States. Mississippi and Arkansas,
for example, are much less prosperous than Connecticut or Delaware. Moreover,
within a state some cities o counties may be relatively affluent and others
relatively poor.
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Figure 3.2 Sources of Federal Tax Revenue,
Fiscal Year 2011

Source: Budget of the United States Government, Fiscal Year 2011. Tables
2.1\0 and 2.5. Office of Management and Budget. Historical Tables.

The dilemma that has confronted American federalism is that demands for
greater, and increasingly expensive, public services have been placed on local
and state governments that lack the taxing ability to pay for those programs. The
federal government, on the other hand, has greater access to taxable wealth but
relatively little responsibility for actually providing basic domestic services.

Efforts to resolve this dilemma resulted in the development of cooperative
federalism, “a new style and new philosophy of federalism distinguished by joint
undertakings between the federal and state governments and the expansion of
the use of federal grants-in-aid."1% A grant-in-aid { is a sum of money given by
ahigher level of government to a lower level to be used to pay for a specific
program—for example, highway construction. Grants are said to be categorical;
they are to be used for a specific, narrowly defined purpose. They also require
matching grants—the state or local government receiving the grant is required to
pay some percentage of the costs of the project.

grant-in-aid
A sum of money that is given by a higher level of government
to a lower level to help finance programs.

In this approach to federalism. the emphasis is on cooperation between the
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state or local government and the national government in achieving goals
determined by the national government. Although Congress does not have direct
power to regulate public health, safety, or welfare, it can employ its power to tax
and spend for the general welfare to establish a system that will reward the states
for performing these functions. 14

The Growth of the Grant System

Although grants have been employed throughout American history, their use
increased dramatically in the twentieth century. In 1902, the national government
operated five grant programs that distributed a total of $3 million, o less than 1
percent of state and local government revenues. President Lyndon Johnson's
“Great Society” programs enacted during the 1960s—Medicaid and federal aid to
education, for example—produced a rapid growth in federal grant programs.
From

Table 3.1 Federal Grants-in-Aid to State
and Local Governments: 1990 to 2010

Current dollars

Grants to ‘Grants as percent of—
individuals

Year |Total  Annualpercent | Total(mil. Percent | Stateflocal | Federal Gross

grants  change dol)  oftotal |govt. outlays domestic
(mil. grants | expenditures product
dol) from own
sources
1990 | 135325 110 77264 571|252 108 24

1995 | 224991 88 144427 642|315 s 31
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1996 | 227,811 13 146493 643|308 146 30
1997 | 234,160 28 14823 633|302 146 29
1998 | 246,128 5.1 160305 651|303 149 28
1999 | 267,88 88 172384 643|312 157 29
2000 | 285874 67 182502 639|274 160 29
2001 318542 114 203920 640 [284 71 3
2002 | 352895 108 227373 644|205 75 33
2003 [ 388542 101 246570 635 [305 180 35
2004 | 407512 49 262177 643|309 178 35
2005 | 428018 50 273808 640 [308 73 34
2006 [ 434000 14 272585 628|207 63 33
2007 |aa3707 22 284362 641|284 63 32
2008 [ 461317 39 300820 652 |274 155 32
2009 [ 537,991 166 36602 663|332 153 38
2010, | 653,665 21.5 394502 604 | (NA) 176 45
est.

‘Source: U.S. Bureau of the Census. Statistical Abstract of the United States, 2011, Table

about 325 in 1965, the total grew to 447 in 1975. By 2011, there were 1,200
such grants. The cost of these grants also grew. $10.5 billion was spent in 1965,
$24.1 billion in 1970, and $105.9 billion in 1985. By the 2000 fiscal year, the total
amount of federal grant money given to the states reached $285.8 billion. The
estimated amount for 2011 is $653.6 billion. Between 2000 and 2010, the
percentage of state expenditures that came from federal grants rose from 27.4 to
33.2 percent 15 (See Table 3.1 10 )

Federal arants are aiven to a wide assortment of proarams in areas such as
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$24.1 billion in 1970, and $105.9 billion in 1985. By the 2000 fiscal year, the total
amount of federal grant money given to the states reached $285.8 billion. The
estimated amount for 2011 is $653.6 billion. Between 2000 and 2010, the
percentage of state expenditures that came from federal grants rose from 27.4 to
33.2 percent 15 (See Table 3.1 10 )

Federal grants are given to a wide assortment of programs in areas such as
environmental protection, transportation (airports, highways, and mass transit),
education, employment and job training, social services, health, income security,
veterans’ benefits, and the administration of state justice systems. State Medicaid
programs receive the largest amount of federal grant money.

The primary reason for the growth of the grant system was dissatisfaction with
state and local goverment actions. According to one authority: “People who
wanted

President Obama visits the Fairfax County Extension Project, October
14 9009 The nroiect is findad hv the American Racoverv and
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Reinvestment Act and is the largest such program in Virginia

problems addressed and who were unsatisfied with state and local responses
went to Washington. Responding to their problems through grants enabled
officials at different levels of government to share the credit for fighting crime,
combating poverty, or improving educational opportunities 18

Centralized Federalism

A new approach to federalism began during the “Great Society” administration
of President Lyndon Johnson in the 1960s. Sometimes referred to as
centralized federalism, £ this approach entailed more forceful control of grants
by the federal government. The goal was to persuade state and local
governments to adopt programs that they might otherwise not have undertaken.
This approach was applied most fully in the areas of civil rights, job training,
welfare, transportation, and housing for the poor. It abandoned any pretense of a
state and local government role in making policy for the nation; the federal
government assumed the power to define national problems and set national
goals. In effect, therefore, centralized federalism was centralized government.17

centralized federalism
Anview of federalism, followed by President Lyndon Johnson
during the 1960s, that believed that the national government
should define public problems and provide national solutions that
state and local governments must follow.

During the 1980s, the Supreme Court gave its approval to this highly
centralized view of the federal system. In Garcia v. San Antonio Metropolitan
Transit Authority (1985),18 for example, the Court upheld the power of Congress.
to impose minimum wage and overtime provisions on employees of state
governments who perform governmental functions. It rejected the claim that this
1974 legislation interfered with the Sovereignty of the states and hence violated
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States are protected through their representation in Congress and by their role in

the election of the president, not by the Tenth Amendment or the Supreme Court

The New Federalism

Over time, many state and local officials were increasingly critical of the federal
grant system. They claimed that it had become excessively complex and
fragmented. Moreover, these officials believed that the grant system compelled
them to adopt programs favored by the national government and not those
needed by their communities. Federal officials were simply too far away to
understand the unique problems of states and localities.

The election of Republican presidents—Nixon (1969-1974) and Reagan
(1981-1989)—brought to power administrations that favored changes in the
federal system. In 1994, the election of the first Republican-controlled Congress
in more than forty years created further support for changes in the relationship
between Washington and state and local governments. And, as we shall see in
the next section, changes in the makeup of the Supreme Court have also led to a
number of significant decisions that have supported state interests instead of
those of the national government

The changes brought about in the functioning of federalism in the past four
decades are often referred to as the New Federalism. Presidents Nixon and
Reagan and the Republican Congress of 19951997 agreed on a number of
matters. “All three federalism reform efforts were responses to perceived policy
failures of the past; all advanced decentralization as a goal for responding to
those failures. .. "19

The Republican presidents and Congress also agreed that block grants should
replace the categorical grants-in-aid that had become the most salient feature of
the American federal system. A block grant (D is a sum of money given by the
federal government to a state or local government to be used for a broad, general
purpose. A block grant might be given for any purpose related to law
enforcement, for example, while a grant-in-aid would require that the money be
spent for new police cruisers or police communication systems

block grant
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approximately 434 in 1980 to 335 in 1985. During Reagan’s first years as
president, the total cost of federal grants actually declined. However, their cost
has risen steadily since that time.

The most significant change in the operation of the federal system came in the
area of public welfare. Although welfare reform had been discussed for several
decades, change did not come about until 1996, when Congress passed and
President Clinton signed the Personal Responsibility and Work Opportunity
Reconciliation Act. This legislation ended the Aid to Families with Dependent
Children (AFDC) program begun in the 1930s as part of President Roosevelt's
New Deal. Under AFDC, federal funds were given to the states to help pay for
welfare benefits for eligible families. AFDC was an enfitlement program; families
with incomes below a specified level were automatically eligible to receive
benefits.

The new welfare law became effective on October 1, 1996. It required that
Congress appropriate a total of $16.4 billion to the states annually through 2002
After that date, federal financial support for this type of welfare program ended.
The $16.4 billion was given to the states in the form of block grants based on the
number of recipients in the states and was to be matched by the states. Most
federal regulations on the use of the block grants were ended, but the law did set
afive-year limit on the length of time any family can receive welfare benefits. The
general purpose of the law was to move people off the welfare rolls and into jobs.
The states are free to establish their own programs to achieve this goal. States
have used a variety of approaches, including job training, providing child care,
increasing educational opportunities, or some combination of methods.

Question

What are federal grants-in-aid and why are they so important?

While New Federalism achieved some significant changes in policy, its overall
accomplishments have been limited. Federal aid to the states has increased since
the end of the Reagan administration. Block grant spending has become a
decreasing part of federal aid, and the number of categorical grants has grown
significantly. Federal aid has also increased, both as a percentage of all federal
outlays and as a percentage of state and local expenditures. Much of the
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accomplishments have been limited. Federal aid to the states has increased since
the end of the Reagan administration. Block grant spending has become a
decreasing part of federal aid, and the number of categorical grants has grown
significantly. Federal aid has also increased, both as a percentage of all federal
outlays and as a percentage of state and local expenditures. Much of the
increase s a result of the sharp rise in federal spending for various health
programs, such as Medicaid, which supports health care for the needy, and
Medicare, which provides health coverage for older Americans.

The election of Barack Obama and of a heavily Democratic Congress in 2008
led to the enactment of the Patient Protection and Affordable Care Act (PPACA)
in March 2010. With the passage of this legislation, the nation took a giant step in
the direction of greater federal involvement in the nation'’s health care system.

The central and most controversial provisions of the PPACA requires that
starting in 2013 all persons without coverage from their employers, and small
businesses, must purchase health insurance.

The constitutionality of the legislation was immediately challenged in the courts
by a number of separate plaintiffs. The most important case was begun by the
attorneys-general of 26 states. Their main argument is that PPACA violates the
commerce clause of the Constitution.

The Obama administration, to the contrary, argues that the law is a valid
exercise of the commerce clause because the failure of an individual to acquire
the necessary insurance has an effect on interstate commerce.

Some federal courts have sided with the plaintiff while others have backed the
government's position. In the fall of 2011 the United States Supreme Court
agreed to hear the case. Its ruling on the legality of the PPACA will be made in
June 2012.

Since the shape of American federalism depends in part on rulings by the
Supreme Court, we tur now to a discussion of the Courts role in shaping the
nation’s federal system

The Supreme Court and Modern Federalism

In 1937, the Supreme Court abandoned the restricted view of the legislative
power of Congress that it had defended during the first decades of the twentieth
century 20 In the spring of 1937, President Frankiin Roosevelt proposed
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justices. Although he justified the change on other grounds (that the justices were
older and therefore needed help), the real goal of the proposal was to alter the
composition of the Court and thus produce a new majority that would accept the
growth of national power. The president had a personal stake in this issue; the
Supreme Court had declared unconstitutional much of his New Deal legislative
program that had been intended to combat the serious economic depression that
gripped the United States during the 1930s 21

President Roosevelf's so-called “court packing plan’ was not passed by
Congress, but the Supreme Court began to alter its position regarding national
power. It now began to approve Roosevelt's New Deal program. Soon the
opponents of broad national power began resigning from the Court, and
Roosevelt was able to appoint justices who sympathized with his domestic
legislative agenda

For almost sixty years the Supreme Court rejected constitutional challenges to
all congressional legislation based on the commerce clause. Thus, for example, it
upheld such major legislation as the National Labor Relations Act of 1935 22 the
Fair Labor Standards Act of 1938,23 and the Civil Rights Act of 1964 24 During
these years the Court swept aside all arguments that Congress's use of the
commerce clause unconstitutionally invaded the reserve powers of the states.
Specifically, it rejected the argument that manufacturing is not part of
commerce?® and the contention that the Tenth Amendment protected the states
against federal laws designed to regulate activities that occurred within a state 26

Between 1937 and 1995, the Supreme Court never invalidated any act of
Congress based on the commerce clause. But, since 1995, the court on a
number of occasions has invalidated federal laws on the grounds that they
exceeded Congress's power to regulate interstate commerce and illegally invaded
the reserve powers of the states. Thus, in United States v. Lopez, the Court, by a
510 4 vote, declared unconstitutional a statute that made it a federal crime to
possess a weapon within one thousand feet of a school building. If the
government's view of the commerce clause were accepted, Chief Justice
Rehnquist wrote, “Congress could regulate any activity that it found was related to
the economic activity of individual citizens: family law (including marriage, divorce,
and child custody), for example."27

The Supreme Court has also imposed restrictions on the use of other forms of
federal authority. It declared unconstitutional a provision of the Brady Handgun
Violence Prevention Act of 1993 that required state and local officials to conduct
background checks on prospective purchasers of handguns. By a 5 to 4 vote, the
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orLongress setiorth in section o ol the rourteentn Amendment== and founa that
the federal government could not require state courts to hear private lawsuits
involving federal claims 3° Finally, the Court has defended the sovereign
immunity of states from private lawsuits brought in federal court 31

Atthis point it is impossible to say whether these decisions represent merely
isolated infoads on the powers of Congress or the beginning of a fundamental
shift in power within the federal system of government. The future path of the
Supreme Court in this area will depend on the kinds of individuals who are
appointed to the Court because many of its decisions on federalism have been
decided by 5 to 4 votes.

The major test of the present Supreme Court's views on the commerce clause
will come in 2012 when it decides the legality of the 2010 health care program. Its
decision will not only settle the constitutionality of the law but also whether it will
continue to restrain the growth of federal power.

Conclusion

Federalism is a major feature of the American constitutional system. Except for
foreign affairs where the power of the central government is complete, federalism
pervades all aspects of government in this nation. In subsequent chapters we will
see its presence in its nomination and election system, the office of the president,
Congress, the work of the Supreme Court, in the areas of civilliberties and civil
ights, and in the formulation of domestic public policy.

The Constitution provides only an outline of the American federal system. It
grants a long list of enumerated powers to the federal government in Article I,
Section 8 and denies certain powers in Article I, Section 9. The states and the
people retain all of the remaining authority of government expect for the items
listed in Article I, Section 10. (The power to conduct foreign affairs is, of course,
entirely assignment to the federal government by the Constitution.)

But these parts of the Constitution provide only the framework with which the
federal system of government functions. It does reveal the tensions between
Washington and the states that have always been present in our form of
government. In one terrible era in the mid-nineteenth century, the federal system
broke down over the issue of slavery and the attempted secession of the
southern states. A ghastly civil war between the North and South ended slavery
and established the principle that the Union was supreme and no state could
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federal system of government functions. It does reveal the tensions between
Washington and the states that have always been present in our form of
government. In one terrible era in the mid-nineteenth century, the federal system
broke down over the issue of slavery and the attempted secession of the
southern states. A ghastly civil war between the North and South ended slavery
and established the principle that the Union was supreme and no state could
withdraw from it

The major conflict over federalism in the past century has been over the growth
and size of the federal government. At the start of the twentieth century, the role
of the federal government in the domestic affairs of the country was quite limited
There were also questions about the constitutional power of Congress o use its
commerce and taxing power to affect important parts of the American economy.
By the late 1930s the Supreme Court had resolved these questions in favor of
congressional authority.

The federal system of today is vastly different from that of a hundred years ago.
Federal power reaches even relatively small matters of our economy and society.
The annual national budget is in excess of $2 trillion and will certainly continue its
upward trend in future years. A century ago, state governments were almost
entirely dependent upon their own ability to raise money; today more than a third
of state budgets are based on federal money. Republican successes in the 2010
election and the rise of the Tea Party indicate that the future debate over
federalism will no longer be about how large the federal government will grow but
whether its size should be reduced.

Internet Activities

The U.S. Constitution and Your State Constitution. Access your home state
constitution at www.constitution.org/cons/usstcons.htm. Access the U.S.
Constitution at www.law.cornell.edu/constitution/constitution.overviewhtml
Briefly compare the amendment procedures used by each.
Complying with the Fed. Go to the National Conference of State Legislatures at
From “State-Federal Relations,”

, briefly summarize the impact that recent federal regulations have

for states that administer federal welfare programs for immigrants.
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Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people.”
—Tenth Amendment

“The most remarkable single achievement of the Federal
Convention was the invention of modern federalism.”

—Benjamin Fletcher Wright, Introduction, The Federalist. Cambridge, MA
Harvard University Press, 1966

The word federalism does not appear in the U.S. Constitution. Only the Tenth
Amendment provides something close to a definition of this way of organizing
government established by the framers. But provisions dealing with the powers of
the federal and state governments are woven into many parts of the document
(Local governments are also never mentioned in the Constitution.)

The United States was the first federal nation. Many nations have looked to the
example of the U.S. Constitution when drafting their own systems of government
Australia, Canada, Brazil, Germany, and Mexico are all examples of federal
government that have drawn their inspiration from this nation’s charter of
government. The Federalist Papers that were written by Madison, Hamilton, and
Jay to explain and defend the Constitution drafted i Philadelphia have been
translated into many languages. These essays have also had a profound effect
on constitutions of nations that adopted federal forms of government

This chapter will analyze the main features of our government system and the
way in which it actually functions in our time. In discussing its current state of
American federalism, the chapter will stress the funding of the system and the
financial relationship between the government in Washington and the nation’s
state and local governments

Questions

Many nations of the world have adopted federal forms of
government. What are the main reasons for the popularity of this
system of organizing government?

Have the size and functions of the federal government grown too
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much’ It so, how can this growth be either siowed or reverseads

One way to understand federalism is to compare it with other methods of
organizing goverment. A federal government is somewhere between a unitary,
or centralized, government and a confederation. In a unitary government,
such as that of France, the United Kingdom, or Israel, the central government has
ultimate legal authority over citizens. It grants specific powers to local
governments, but in theory it can reclaim those powers at any time. In a
confederation, {D by contrast, the limited powers possessed by the central
government are granted to it by the state o provincial governments. The central
government can make laws for the nation as a whole, but it cannot regulate the
actions of citizens. For example, it may request financial support from the states,
but it cannot impose a tax on individuals. Authority over individuals in any given
area of policy s in the hands of the state government. Confederate governments
are relatively rare. Such a system existed in the United States under the Articles
of Confederation during the 1780s and in the Revolutionary War and in the
Confederacy created by the southern states during the American Civil War the
government of Switzerland is a modern example of a confederacy.

unitary government
A system in which the legal power of government is possessed
by the national or central government

confederation
A system in which the legal power of government is held by
state governments; the central government has only the powers
that have been given to it by those governments.

Under federalism, neither the central government nor the state governments
exercise the total power of government. Legal power is divided between them,
usually in a written constitution. Today the word federal is used to refer to an
activty or instiution of the nafional (central) government, whereas federalism
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levels of government.In such a system, each unit of government can make
decisions separately from the other in ts specific areas of authority.

Itis important to understand that in a federal form of government the states are
not merely administrative units that manage programs adopted in Washington
Although they may administer some national programs, they are separate entities
acting independently within their legal sphere of activity. It should also be noted
that the power to conduct foreign and military affairs rests exclusively with the
central government; the states have no legal authority in this area. Federalism,
therefore, applies only to the nation’s internal, or domestic, affairs.

Itis rare that a state government involves itself directly in foreign affairs. But
one attempt by Massachusetts to dramatize civil rights abuses by the government
of Burma (Myanmar) led to a Supreme Court decision on the subject. In 1996,
Massachusetts enacted a law that barred all state agencies from buying goods or
services from any person or company doing business with Burma. A foreign trade
association challenged the constitutionality of the law on the ground that it
infringed on the federal government's foreign affairs power, interfered with the
power of Congress to regulate foreign commerce, and violated existing federal
law on the subject of imposing economic sanctions on Burma. The Supreme
Court unanimously declared the Massachusetts law to be unconstitutional.1
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Marines in Afghanistan radio their command operation center during a
raid on a Taliban headquarters in August 2008. The Constitution assigns
sole power over the military forces of the nation to the federal
government

Under federalism, different units of government theoretically have authority over
different areas of life: The federal government makes decisions concerning broad
national issues, such as foreign and military affairs and interstate commerce, and
the state governments control local matters, such as education and road
construction. In practice, however, the distribution of power in a federal system is
less clear-cut, and the powers of various units overlap. Although the Constitution
makes no mention of city governments or other forms of local government, many
other types of governments exist within the nation's political system. They include
cities, counties, villages, towns and townships, and a large number of special-
purpose governments, such as school districts. Indeed, two political scientists
have observed that the structure of government in the United States is “chaofi

This chapter begins by outlining the main constitutional rules that govern this
nation’s federal system. We then discuss the major theories that have shaped the
federal system during various periods of American history. Finally, we examine
the actual operation of modern American federalism

"2

Question

‘What are the main features of a federal form of government?

Federalism in the Constitution

The colonists who came to America before the Revolution were fleeing from
arbitrary, often oppressive, governments. When they found that political
conditions in the colonies were not much better, they rebelled. Having won their
independence from Great Britain after a long struggle, the colonists did not want
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1o create another strong central government. Under the Articles of Confederation,
therefore, power was distributed among a set of largely independent states. But
the confederation was unable to deal with many of the problems facing the new
nation. A primary goal of the Constitutional Convention of 1787 was to create a
stronger central government. The result, after many compromises, was a federal
form of government.

The Constitution, which was ratified by the states in 1789, established the basic
pattern of American federalism, although later amendments have made some
changes in this system. The nation’s founders created a form of government that
delegated specific powers to the national government and reserved most of the
remaining powers for the states. In the words of James Madison, the framers of
the Constitution created “neither a national nor a federal Constitution, but a
composition of both."3

In addition to establishing a system of shared powers, the Constitution sets
forth the limitations on the national government and its obligations to the states. It
denies specific powers to the states, and it defines the obligations of one state to
another as well as to the national government. It also provides for a Supreme
Court. One of the main functions of the Court is to settle conflicts that arise from
the distribution of powers among the fifty-one governments that make up the
federal system. It therefore plays a key role as an umpire of the American federal
form of government.

Powers of the National Government

The Constitution gives two basic types of powers to the national government:
delegated powers { (also called expressed or enumerated powers) and
implied powers. (D Delegated powers are stated at various points in the
Constitution, but especially in Article |, Section 8; implied powers are derived from
the necessary and proper clause { that appears at the end of Article |, Section
8.

delegated powers
Powers specifically granted by the Constitution to the federal
goverment, especially those given to Congress by Article I,




