contracts and Representation

leting this chapter, you will be able to:
) analyzea contract to determine if there has been an offer, acc -
1 .
consideration;

2) understand the process of forming a contract in sport contexts;

3) recognize the signiﬁcance of various provisions commonly included in con-

cracts in sport; and

4) understand the importance of contracts in establishing and maintaining busi-

ness relationships in sport between teams, athletes, and ticket holders.

INTRODUCTION

A contract is a legally enforceable promise or set of promises between two or more peo-
ple. A breach of the promise or set of promises results in a remedy, usually money, or a
demand for performance. Contracts in sport include employment agreements, vendor
agreements, sponsorship, naming rights agreements, leases, and warranties. Further-

more, releases and hold-harmless documents may be contracts. An important element
of athlete representation is the contract.

Contracts can be express or implied. Express contracts are written or oral agree-
ments, while implied contracts result from conduct. Courts do not distinguish be-
tween express and implied contracts. The court’s role is to assist the parties in retaining
the original or intended agreement. Written agreements are easier to prove than oral
8reements. Implied contracts can be difficult to prove. Only adults may enter into
((:{)Jn(;rél;ts; minors are not held to such agreements. The Uniform Commercial Code

and state and federal regulations require that certain agreements be in writing.
Contract Jaw 4

2t should be g

nd how courts interpret agreements differ from state to state. Con-
rafted and reviewed or updated annually by legal counsel.
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CONTRACTS

veen two or more parties i which at leag
Nne

y
.5 accepted the first party’s promise, ang Paryy,

ned. Elements of a contract are: e,

A contract is an agreement bet
made a promise, a second party h
of consideration has been determl

Offer

Acceptance

Consideration
The offer is a promise, OF expression of intent. 1 he offer, as made, mug |y, .
made to constitute an acceptance. An off, Cepreg
r

by another person to whom it was p . ; :
or contains exact date I mg
s the 0 $ OF 4 Perjog }fbe

withdrawn prior to acceptance unles il of,
: : : ted within t i . oLt
in which the offer is open. The offer must be accep e period of ¢; e

ithi iod of ti 1€ de
nated or within a reasonable period O j

me if no specific period of time has ,

; ce
ignated. Consideration 18 the third component of the contract. While consideratio
often the payment of m

ion can also be an agreement to do sop, ; i

i eth:
or not to do something [ offer you a position as a head lifegy,, g
$65,000 for one year. You

accept the position and agree to begin work on Janua(i for
2012. The offer was the offe he acceptance was your statiy, v,
you would take the position.

r of the position and t
the $65,000. Additiona] ¢e g thy
the contract that may also serv

The consideration Was m
e as consideration could include the fact that Yous of
required to not pursue other full-time employment during the term of the contra (?:re
in effect, you are agreeing to not do something that you would otherwise legally b eo,
titled to do). This entire process is often referred to as manifestation of mutual g ;1
When the agreement is put in writing, it becomes 2 written contract. Oral COntrac;
[so enforceable, but establishing the existence of a contract and the terms of },

contract becomes more difficult for the

A contract may also be accepted wit
offer. An example of this would be if I offer
home from work, I notice that the lawn has b
lawn, rather than directly accepting my offer to m

of the offer. Twenty dollars was the consideration.
on may be required before the accepting party carries out the task or is

ompletion of the work. The timing of the consideration is to be un-
derstood by both parties in written and oral agreements. If the accepting party (the of
feree) refuses to accept the promise exactly as the promise was made by the offeror and
requests that the offer be altered, the original offer is “dead” and cannot be accepted.
Changing the original terms is a counteroffer, not an acceptance. When a counter
offer is made, the entire process is repeated with the parties exchanging positions (the
original offeror now becomes the offeree; the original offeree becomes the offeror by

making a counteroffer).

€3~

oney, considerat
For example,

are a
party trying to enforce an oral contract

h conduct that amounts to acceptance of the
you $20 to mow my lawn. When I arrive
een mown. Your conduct of mowing the
ow the lawn, constituted acceptance

Considerati
paid following c
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th mMerchants

mentS Wnt < with 2 merchant, contract concepts and negotiation processes
;\gr@‘ihe agrcem:]—’1 et the unique necds. of the mdustry../-\grcements with merchants
et .[ - the scope of the Uniform Commer‘cn.al Code (UCC) and are de-

- of sales. The offer may be through a wide range of marketing docu-
Y celevision, newspaper, and Internet advertisements, with the
X e being the element most resembling the offer, Advertisements and
Lop fers but invitations to the public to make an offer, Preliminary ne-

ot of : trcul d orelims -
¢ offers. Advertisements, circulars, and preliminary negotiations be-
no

A ar 1 1 ¢ . .
(iauo“s ¢, however when the accepting party relies on their content in entering
prtaikit

08 dc.a ' ion in a contract with a merchant is the price. If the price is acceptable to
Conmdera he price can be stated or left open until the date of delivery. The ability

(he iD ) ' pen is important for orc.lers placed three to six months in advance of

oled¥ " arket where prices shift rapidly.

gelivery ! nd designation of the time of the product’s transfer from the manu-

Shipp!"8 ’ dor) to the purchaser are unique to sales, including the sale of sport
(or vendor : . . P

ent such as would be necessary in Startlng.a fitness center. Depending on the
mf ‘e contract, the purchaser takes ownership at the time the product leaves the
s or’s (or retailer’s) loading dock or at the time the product arrives at the door
manufaaucrhas er. The payment of freight, insurance coverage, and obligation to trace
e ﬁ::las are the responsibilities of the owner. Purchasers who have agreed to pay
lf(::girt on delivery often i'gnore other potential aspects of ownership u.ntil probler'ns oc-
. Transfer of ownership needs to be clearly understood by all parties at the time of
contract formation.

Acceptance of a product often includes inspection prior to acceptance. Although
most freight handlers require a signature of acceptance, the signature merely records
the location of the product on a particular day. If, after inspection of the product, the
purchaser finds that the product does not meet the expectations of the agreement, the
purchaser must notify the manufacturer or seller. Alterations in the product, substitu-
tions, and any other changes not acceptable to the purchaser are to be rejected imme-
diately. Contracts should contain the period of time the purchaser has to inspect and
accept (or reject) the product, and a designation of freight and insurance coverage of a
returned product.

Manufacturers and sellers of products should become familiar with the laws regu-
lating commercial paper or negotiable instruments. These transactions (shipping, in-
pecting, accepting, and paying for merchandise) are governed by the Uniform Com-
mercial Code (UCC). While the contents of negotiable inscruments are beyond the
scope of this book, manufacturers and sellers need to be aware that what they believe
to be a conrract may have additional meaning and obligations in sales.

equip
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he time of the agreement and will Interpret a detailed contract using the
the€

s are to be made in good faith. When the contract’s terms involve
me

N agr€e r practi ces of a sp.eciﬁc ir.ldustry or business, the court will examine the
- ology © of the customs in that industry and in terms of expected performance.
¢in light entation, and non-disclosure are factors that do not m

;o:; 1 misrctl’;isd can cause a contract to be void. In some situation

fi en

h €T 1o one of the parties that, even though the parties
a
t e un choose not to enforce the contract,
- may
t

o108
" jpgoft

eet the good
s, the agreement
sighed the contract,

e OV ¢ forms are forms created by sellers to be uged in ordering equipment and
rdlafol‘ service CONEracts. If changes are made in the forms, the ch

ng +d be identified in the first page of the form.

.ng a

ent contracts usually list starting and completion dates. Wages, major job
EmPloﬁ responsibilities, and the kind of relationship that will exist between the
. al: ,nd employee are listed in the agreement. Employee handbook policies and
employ© 15 are often incorporated into written and verbal employment agreements.
fegulat:; employment contract requires a party to have certain licenses of certificates
\Whﬁfi1 erson signing the contract does not have the required credentials within a
and .tﬁ edpperida of time, the contract is not binding,

: c;,lﬁ:understandings about employment contracts are frequent in schools and uni-
rsities, 0 which contracts must be ratified Py a board. For example, when a teacher
Ggns an offered contract that has not been signed by the school district, and returns
. to the school system, he/she assumes the agreement is complete. For the agreement
«0 be complete, however, the returned contract must be approved or ratified at the
next school board meeting. On occasion, the school or university may choose not to
ratify the agreement. If this decision is made, the person no longer has a contract or
2 job. When prospective employees have sued, the courts have maintained that the

agreement signed by the employee was not a valid contract unil it was ratified by the
appropriate board.

anges must be

Agreements in spas, sport and fitness clubs, team or individyal sports (e.g., part-
time coaching positions), and any other sport or physical activity environment may
establish the employee as an independent contractor. Chapter 8, Legal Entities and
Employer-Employee Relationships, contains a discussion on the subject of independent
contracting and reviews the system for analyzing such a contract.

Minors

A person must be 18 years of age, or the age of majority, to enter into a contract. Con-
tracts cannot be negotiated with minors. If a minor enters into a contract, the minor
may ratify of accept the agreement once the minor turns 18. The supposed contract,

entered into with a minor, is also voidable by the minor but not by the party contract-

g with the minor. There is no obligation to ratify a contract entered into as a minor.
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e release must not only release himself/herself but re-

executing th _ : :
including creditors, dependents, etc., that might haye

arty :
) Thc P and a” ParthS,

(&) .
ease M)

5 cause of action.

.« co acknowledge the risk of the activity. The risk is described so
Jease ! ’ . L

The r€ Jinary person understands the chances one takes in participating in
n ordl :

chat @

he ACtIVITY: These statemen
he «

skills.
The signing P

willingness ©©
o accept the agreement.

ts are best created by the professional in physical

arty must clearly acknowledge an understanding of the risk, a
accept the risk, and proof that no pressure existed to force the

biage of offer, acceptance, and consideration is to be part of the written
The VerForbeXaanle’ in consideration of being allowed to participate in rafting, an
P atl would agree to (“Taccept.. .”) all the requirements of the release. The courts
lll"lillT; O‘;{ .t the release to determine that it is clear, explicit, and unequivocal.
wl

INFLUENCE OF COURT DECISIONS

The acceptance of a release as 2 contract differs from state to state. In O’Connor v,
The [nited States Fencing Association (20'03), the level of acceptance of such releases
n California, Colorado, and Nc?w York is co.m.pared. Erin O’Connor, a fencer with
aspirations for national I:CcogfllthI,l, severely injured her knee while performing in a
competition held in California. O Connc.)r reported that “she lost her footing when
executing this maneuver because the [fencing] strip was not properly anchored” (548).
The injury required surgery and extensive rehabilitation. O’Connor’s suit alleged a se-
vere injury as a result of a negligently prepared competitive surface.

The United States Fencing Association (USFA) requested summary judgment on
the basis of the following waivers. The first one was signed by O’Connor and her
mother, as she was a minor at the time. She was an adult at the time she signed the
second waiver. The first waiver states:

YOU MUST SIGN WAIVER OF LIABILITY OR MEMBERSHIP
WILL BE NULL AND VOID

Upon entering events sponsored by the USFA and/or its member Divi-
sion, I agree to abide by the rules of the USFA, as currently published. I
understand and appreciate that participation in a sport carries a risk to
- of serious injury, including permanent paralysis or death. I volun-
tarily and knowingly recognize, accept, and assume this risk and release.
the USFA, its Sponsors, event organizers, and officials from any liability.

(547)
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ALL PARTICIPANTS |
FOLLOWING STATEM ENTS

MUST READ AND SIGN EACH OF Ty,

Waiver of Liability: Upon entering this tournament under the AUSpices

of the USFA, T agree to 1bide by the current rules of the USFA | oy
L ] Jr

this tournament at my own risk and f‘clcase thc‘-'. U‘S'P'A ra_nd IS Spongep,
and tournament organizers from any liability. The undcrsigncd

date of the individual is as stated on the ¢y,
-~ r
[ is a current competitive member Oftly
¢

referees,
certifies that the birth

form and that the individua

USFA. (548)

The USFA reported that it was not responsible for the inCiflent as it did not prey; e
fencing strips:’. A third party; [llinois Fencing, was responsible for the placemen of the
¢

strips on the floor. s 2 p oottt i [
. ' ¢ of conte e state
When the waiver became the primary poin 4 AW 10 be yg¢ be.

.icant. The plaintiff was 2 resident of New Yorl'<, Whi.le the incident OCCUpe
in California, and the USFA had its prirlcipal place of business in Colorado. “Dew Yo

had a longstanding policy disfavoring contracts [waivc‘er.s ] Indeed, the New Yor, legis.
lature passed a statute specifically disclaiming the legitimacy .of exculpatory congrag, in
the context of recreational sctivities” (549). In New York, b Gl i considered agsjpe.
public policy. California, in contrast favored waivers ?f hablllty' and, when the Waily.
ers met the requirements of a contract, they were considered valid and were enforced
Colorado law, while not as specific as New York law, appeared to be closer to Ney YOrl;
than California. Colorado law spoke to the issue of a “contract of adhesion.” A contract
of adhesion is one in which the person accepting the agreement has no alternative
accomplish his/her goal but to sign the contract. If O’Connor wanted to compete ip 5
competition sponsored by the USFA, she had no other option than to sign the release, If
her ambition were to be an Olympic fencer, no other form of fencing competition would
prepare her for that goal. “Ip, this case, Ms. O’Connor was not in a position to negotiate
1 less onerous contract with [the] USFA, as the waiver of liability was a prerequisite to
participation in the National Championship Competition” (552).

The court mentioned that the release was broad and failed to identify specific risks
chat she was waiving. Therefore, “it is difficult to see how a person signing the agree-
ent involved in this case would have been able to foresee the risk of inappropriate or
defective flooring materials. This is not a risk inherent to fencing nor would it be par
ticularly obvious to an inexperienced amateur like Ms. O’Connor, who was competing
in her first national tournament” (553).

The United States District Court for the Eastern District of New York denied
the United States Fencing Association’s summary judgment and motion to dismiss
O’Connor was successful.

On occasion, minors participate in activities unaccompanied by their parents Of
s from

came sign

guardians. Usually the agencies sponsoring such activities obtain blanket releasc

. , _ _ . nt
the parents prior to the trip. When an event on a trip requires the signature of a parc

or guardian, the persons chaperoning the young people usually sign.
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River Scenic Whitewater Tours, Inc. (2004) identifies the prob-
h a situation. Fourteen-year-old Lindsey Gillespie traveled to

ri oinia, with a church-sponsored youth group to perform mission
st V ‘_rng activity was a whitewater rafting trip on the New River. The
LegFort Johnson Baptist Church planned and accompanied the
day of the rafting event, he was asked to sign the following

. New

4 ;

a
Na
lemS d o We

t
-1l astor of he
ass%" _ the trip: s>

coup 0;_‘“ each of the minors: l
releas® ( : Jeration for Lindsay Gillespie (“minor”) being permitted by i
[n C?HEIVER SCENIC WHITEWATER TOURS to participate in its ti
NE\V_ .| events and activities, I agree to this WAIVER, RELEASE, |
l":Crem;cll;lI‘DEMNIFICA'I"ION; the undersigned parent and/or guard- i
A2 for themselves and on behalf of the minor, join in

:an of the minok

he foregoing WAIVER AND RELEASE and stipulates and agrees to |
: AVE AND HOLD HARMLESS, INDEMNIFY, AND FOREVER |
f)EFEND NEW RIVER SCENIC WHITEWATER TOURS from 1
and against any claims, actions, demands, expenses, liabilities (includ- I
ing reasonable attorneys’ fees), and NEGLIGENCE made or brought by 5
the minor or by anyone on behalf of the minor, as a result of the minor’s
participation in NEW RIVER SCENIC WHITEWATER TOURS

sponsored recreational events and activities and the use of the facilities of

1\11) W RIVER SCENIC WHITEWATER TOURS.

[ understand this rafting trip, which has been arranged by NEW
RIVER SCENIC WHITEWATER TOURS, INC. is a participation
sport which involves certain hazards and risks. The risks and hazards
involved may include, but are not limited to, traveling in rough waters in
a rubber raft, having medical emergencies in remote areas, unexpected
weather conditions, as well as risks involved in transportation by cars,

buses, and other vehicles.

By signing this form, I indicate I am aware of the above dangers and
that, furthermore, I release NEW RIVER SCENIC WHITEWATER
TOURS, INC. from liability, claims, debts, and actions of all kinds
both now and in the future, as a result of my participation in this trip.
It will also serve as a release for my heirs, executors, administrators, and
any minor accompanying me (Parents or Guardian must sign for all per-
sons under age 18).

Lhereby assume all risks and dangers and all responsibility for any losses
and/or damages whether caused in whole or in part by the negligence
or other conduct of the owners, agents, officers, or employees of NEW

RIVER SCENIC WHITEWATER TOURS, INC., or by any other

person,




contracts and Representation 149

f his ccamimates Wrote a letter supporting his reinstatement 1o the
of hts . e oy -
at his teammates generally supported his return to the tetin

ted players to “back off” and “was instilling new fears

lleged th

i positions on next years roster were also in jeonardy ”
< that their P Jeopardy.
(v

yjred Giuliani to participate in a qualifier to rejoin the team for
qu ven though Coach Vincent had indicated earlier that those whe
¢ of the varsity team in a 2007-2008 tournament, as Giuliani
nalified for the team (4). The coach then told Giuliani that
cus on the team without re-qualifying if he agreed to certain
cluded in a written agreement. Giuliani refused to agree to
d the coach then retaliated against him and did not inform

L pcomTe | mbe
che u[? dasa me

. 2l .
r',JruC'P:l o already 4
don® ‘n his std

he 0" orers that were In

™ dicions: He e he golf

c0 { been kicked off the golltéam. .

o¢ he ha Giuliani sued Duke and Coach Vincent for breach of contract, breach

1o July 2008, £ so0d faith and fair dealing, and tortious interference with contract.
nant © lg\/lagiStfate Judge for the United States District Court for the Mid-

nited State;th Carolina recommended that the defendant’s motion be granted

District 0  failed to establish the elements of a breach of contract claim. Giuliani

julia - ' '
use G hie recommendations. Duke and Coach Vincent then filed 2 motion

:ctions to € _
. liani’s claim. .
he breach of contract claim, Giuliani argued, in part, that Coach My-

g statements Were contractual terms “binding on Duke by operation
e rinciples of contract law” (14). He specifically alleged that Coach Myers’s
ofordine®y ¥ :1cluded an opportunity to compete, a promise of a right of access to
hletic Dcpartment’s programs and facilities while he was a student, and life-time
che A Duke’s training facilities. Giuliani further alleged that when he enrolled at
aCCI-’(SS t:;le recruiting offer was converted into a binding promise enforceable under
g;g—:eld principles of North Carolina contract law. Duke :.md Coach Vincent, mean-
hile, argued that Myers had not alleged facts that establish th.e e.len?ents of an oral
greement between Coach M}fers (01.1 b.eha'lf of Puke) and Mr. Giuliani. They pointed
(o the fact that in his complaint, Giuliani identified four documents rather than the
oral communications between Coach Myers and himself as the specific provisions of
the contract at issue. The four documents were the Duke University Student-Athlete
Handbook, the Duke University Athletic Department Policy Manual, the Duke Uni-
versity Student Bulletin, and the NCAA Division I Manual.
The court stated that a valid contract is formed when two parties manifest an intent
o be bound. “A contract does not exist if ‘one party simply believes that a contract ex-
ists, but there is no meeting of the minds’” (17). In addition, the terms of the contract
must be “definite and certain or capable of being made so” such that the parties “assent
IE;}:) Zjin; illlclllfii in Ct::he same senfle” (17). In analyzing his bre.ach of co.n.tract f:laim,
vy Coaﬁ OaEh Myers’s oral statements made during recruiting dlC.l not
0 0 they eqgt Sn;rzcg ecause the sta}tements did not show a meeting of t.he mm.ds,
€01 be oy g : efinite ar,ld certain terms (17). l.lat.her. than r.namfestmg an 1.n—
» Coach Myers’s statements to Mr. Giuliani described the potential

ecd

0 .
[ [n analyZing t

s oral recruitin

(&




- liani enrolled at Duke, earned a spot on the gojf
he team (17-18). The court found that the st ie team
he circumstances under which Mr. Giuliani Woml?ts

uld ac

benefits available if Mr. G

maintained that spot on t
at best, ambiguous as to't
any rights. In the court’s view,

framed as an “opportunity t -
life-time access was conditioned o

Program’ (18). These statements are no
“opportunity  of how one may become an “alumnus of the Duke Golf Progran” -

Therefore, the court held that the alleged representations of Coach Myers did ng

n enforceable contract (20). e
On Giuliani’s claims that the handbooks and policy manuals established 5 valid
the court found that “although plaintiff has alleged the statements of Cogc};
handbooks, plaintiff has not produced or alleged a cop.
Duke’s handbooks and policy manuals into a contract”

ontract was also denied.
f contracts involving student-athletes have focused on

the use of image and likeness in video games. One argument, under contract law, is
that requiring amateur student-athletes to waive certain rights, speciﬁcally their right

in order to be eligible to compete under NCAA rules is unconscionable.
lity arguments and how consent the-

ory could cure some of thes tions and the NCAA, consider

Baker, Grady, and Rappole (2012). Significant cases, including Keller v. NCAA4, are
discussed in further detail in Chapter 10, Intellectual Property.

APPEARANCE CONTRACTS

n related to athlete appearance contracts for promotional purposes has become
r own unique commetcial brands. Front-

LLC (2009) involved a pro-
A All Star Weekend %n

partnershlp

) and
Were,

the statement regarding inclusion in tourn, quie
me
Nts Wag

b))

_ earn spots” to compete, and the statement re

n Mr. Giuliani being an “alumnus of the Duiardmg
. , ;

t certain and definite as to what constig Golf

atc a

contract,
Myers and the existence of the
tract specifically incorporating
Thus, this claim for breach of

More recent interpretations o

of publicity,
For a detailed discussion of the unconscionabi
e issues for member institu

Litigatio
more frequent as celebrity athletes build thei
ine Promotions & Mbig., Inc. v. Mayweather Promotions,
Floyd Mayweather during the 2008 NB

motional appearance by
Line entered into a

New Orleans. In January of 2008, Insights and Front-
agreement to produce two events at the Sugar Mill in New Orleans on February 16an

February 17, 2008. They each agreed to procure the actendance of certain celebrities
nd musicians to appear at the events; Front-Line agreed to secure Mr. Mayweather

to host the Sunday-night event. A representative of Front-Line purporting © be Ma¥
th¢
weather to apped! i

half of which was £ bi
p of the agreeme”

weather’s talent representative signed an agreement for May
NBA All Star Weekend event in exchange for a $25,000 fee
Paid within twenty-four hours of executing the cont,ract At ,the to

is the heading “Mayweather Promotions, LLC.” The “'I;alent” is identified 5 “Flo)’_d
Mayweather of Mayweather Promotions, LLC.” The final paragfaph stated: “d thhl:

agreement 1S : )
5 confidential berween the promoter named Front-Line Promotions i d
2\ sCCOn

tal ‘
26?01;1?6? lilloyd Money Mayweather’ of Mayweather Promotions; LLC .
pag e fully executed version of the agreement contains signature lines 10F H

moter’ and for “T: .« »
alent Representative. Mayweather did not appear at the event:
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ciffs subsequently filed a lawsuit seeking damages f;
iury due to defendants,’ alleged breach of thge agz’;ilnancial
quential damages for C.iefendaf.lts b:’ﬂld f;aith failure to perform 53;’ as well as copge.
Defendants filed a.motlon sef.:klng dismissal of all claims amalng: 1 elr\/Ithe agreement,
gismissal of all claims by Insights. The defendants argued that M; L. Mayweather and
sty 19 the cont.ract and, therefore, he could not be liable for i i:"eather Was not g
act. The plaintiffs, however, contended that Mayweather was a pr each of that cop.
First, they argued, Robinson-White was his agent a Edoizr :;fexzid;nt for
und him to

hree reasons:
ot the event when she signed the contract on his behalf. Second thie |
' » the plaintiffs

gued that Mayweather’s obligation to appear was strictly personal, under the Lojs;
na civil code; and that he could not escape personal liability. Third, the plain;ff yors
ended that the contract was vague and ambiguous as to the identity of the obligoSrC:r?ci

hat i should, therefore, be construed against the drafter, Mayweather Promotions
12 Louisiana Civil Code article 1766 states that '

plain
loss and repu-

appear

An obligation is strictly personal when its performance can be enforced

only by the obligee, or only against the obligor.

When the performance requires the special skill or qualification of the
obligor, the obligation is presumed to be strictly personal on the part of
the obligor. All obligations to perform personal services are presumed to

be strictly personal on the part of the obligor.
for the benefit of the obligee exclu-

When the performance is intended
nal on the part of that obligee.

sively, the obligation is strictly perso

y cannot breach a contract to which it

deed a party to the contract
tracts, it 18 well established

. The district court ruled that since “[a] part
1§ » g e .
fota party,” determining whether Mayweather was 11

was —y o
: key. The district court found that “In construing cof i
" 5 i . : ot €

... the contract itself is the best evidence of the relationship existing between €

art] ; . : e lan-
Parties and the true intention of the parties is to be sought and determined by th

gm“:ge'of the contract when the wording is clear” (9). The court e tha:j tzh)ec‘ﬁ:}:’eci
+ Midentified two parties to the contract: 1) Front-Line, S promoter; 4

I in text sug-
8es(t)sn ZaMa}'.Weather ’ of Mayweather Promotions, LLC” as talent. ’tthIS) I;E;f; :mts stigll
t this agreement intended to make Mr. Mayweathcr a par.ywas el and
Signeq b;h; fa;)c.t that Mr. Mayweather did not sign .the”agrelc;:fn:zltl; it
aq Signed S(i) l.rllson—white as “Talent Representat.lve- Robin
It of her glul .ar agreements as talent repr.cscntatlvc o
. e Plantifftles for Mayweather Promotions: PR £
S0t Whep b % meanwhile, argued that Robinson-Wh1te 2w M ;
Wag bOun e signed the agreement, and that under Loulu;l. o ing o his behalf,
Breeq he 0 perform the obligations that Robinson'W. 1; r;y i
hvio‘l;lali p erform. .There was also conf.licting restim
they indeed his agent with authority t©
imself, however, testified that Robinson~*">




sign appearance agreements. on his behalf, notwithstanding wh,.
: 1 this case. Because of che conflicting testimony about whethe,
indeed acting as Mayweather’s agent, the district court denied M

ACtug||

Y h
Robins()n_wﬁfened

dyweathep, & © Vg
CONTRACTS INVOLVING TICKETS g

As personal seat licenses become the norrr’? and season ticket holders 2ain
rights to seats .nd season tickets at professional and college Sporting ever OWhergh,
involving tickets becomes inevitable. 5 ltiga,

In Brotherson v. Professional Basketball Club, LLC (2009), former seasop,.
ers of the Seattle Supersonics sued after the team moved to Oklahomg City, Plyir
claims for breach of contract involved the “Emerald Club Contract” Th;: Cslntnffs’

) : . Dtract
which the team ownership group, Professional Basketball Club (PBC), offered . v"
tually all Sonics 2007 season-ticket holders, let them renew their tickets for the 20(1);
season at 2007 season prices, and, notably, gave them the option to renew at the sy
price for the 2009 and 2010 seasons. The contracts were allegedly formed in the spring
of 2007, although there was a high probability the team would leave Washington, As
noted by the court, the Emerald Club was created out of “concern that uncertainy
over the team’s future would hurt ticket sales” (1276).

In the meantime, PBC described the Emerald Club in several publications, most
notably in a brochure mailed to 2007 season-ticket holders. The brochure provided
details of an “unprecedented offer” to Sonics season-ticket holders and an “unprec
edented commitment” to provide “three-year cost certainty through the 2009-10 s

son” (1280). While the brochure did include a message about uncertainty in reac}}lliﬂg
4, “I'IOW ere

tiCket hOl .

an agreement with the state and local government to finance a new aren
in the Brochure did PBC suggest that the Sonics might play home games ata
cation other than Key Arena before the 2011 season” (1281). The court found t(};f(;
“PBC deliberately declined to acknowledge the possibility of relocation beforeEZ 2
in the Emerald Club Brochure or any other communication sent t potet el
ald Club members” (1281). Furthermore, “whatever uncertainty surrOUnClecl the t(‘:ne
PBC marketed the Emerald Club to ‘move forward with business models ? " bu:(hﬁn
practices to promote and sell the team in a go-forward basis in Seatt’e: B
the chairman of Professional Basketball Club, the owners of the Seattle °* enewal&’
learned that the NBA itself was concerned with PBC’s ‘messaging relative 10
PBC made no change to the Emerald Club terms” (1281). of 1"
In analyzing the breach of contract claims, the court found the existen e c0U"
tract. On the question of whether the parties mutually assented to 2 COntraat,hatllmﬂrks
found that the brochure sent by PBC and season-ticket holders ha all 97 o
o e offer,” including 1) containing the word “offer,” 2) stating 2 e ¥ pice Vo
;)egél tetms, and. 3) giving the option to purchase future ticke‘ts at a ;Clt cp oldlt”g
instead claimed that the brochure was not an offer, relyln8 up ent bt i
that certain advertisements are not offers. The court found PBC’s gl e 4
brochure was not an offer “mystifying,” ruling that “the brochure %0 1288
Promise that it could provide seats for all renewing season cicket ho
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~ on to find that “having received the Emerald Club offer, ¢
€I, there iS no dis
pute

w
Plainfiff accePted PBC'’s offer by paying the price s .
1 B0 chufe’s. mstr.uctlons. Moreover, no one disputes that lilatffd in ?CCOfdance with
equat® Conmdcratlon.for the Emerald Club Contract” (1284)alnt1ffs payments were
The court then cons1dc?red whether PBC breached the contr :

fusing 10 honor the option to renew tickets for 2009, and w ;Cltdas 2 matter of law by
2 matter of .law by not honoring the option for the 201‘:) breach the contract
«nowhere in the Emerald Club Contract does PBC m season. According to
revo.cable, much less revocable at will. Given this zﬂtl.OH. that the tickets jt
notion that the revocable nature of the tickets is djsml ission, PBC finds no
f the Contract. Any reasonable person entering the Emce;):fcc[{ g;dll)lnc the four
ub Contract

would have understood that the tickets were licenses, in the sense that h
at he or she w
ould

have understood that the tickets did not create a pro :
» perty interest i

Key Arena (1286.—12 87). .The court opined, “if a reasonable consuzlleérl Zeacti e
he or she was buying nf)thlng other than the right to be subject to the UnI; Crst(;od d‘mt
of PBC, the court queries why anyone would have entered the Emerald Clz:eée whmz
(1287). j:u& the court found that PBC had no absolute right'to revoke ticket(sn;tracltd
o Emerald Club members, .and thus could not avoid damages on that basis (1285) t;o

t.hermore, the CO(L;:I d}t;:termmed that uncertainty over PBC’s future in Seattle or its.deu'r-
son to move to Oklahoma City created a condition . ci-

. T precedent which would reli
of 1Its contlracFual obligations to Emerald Club season-ticket holders (1289) pprmprs
n analyzing the option to purchase tickets for the 2009 season and 2010 season,

the .
thei:(())uzowa-s una.ble to determine as a matter of law whether plaintiffs had exercised
ption in a timely manner. If it was found that PBC breached the Emerald Club

option, th inti -
en plaintiffs had the right to prove expectation damages. Plaintiffs also
kets. Specific

50 -
P;g)};:ns:;c;topzformance of the option to purchase 2010 season tic
sked the court tlo ojzmp el the sale of. the tickets under the agreed-upon terms. They
er PBC to sell tickets to them on the terms of the option. The
missed these claims.

nd th : :
ey were not entitled to specific performance and dis
f law, the court would not

“EVen ”
if speci
eXercige itsp eq ﬁc f;lef formance were available as a matter 0
ulta i .
e power to award Plaintiffs tickets that they do not want” (1294).
et holders include a suit by

Other :
Pending cases involving rights owed to season-tick
. 2 DT, The Rosen
‘ be-

Coul‘ {

agaiﬂ a

corners 0

nilo9

ng i e-ii;; t tlfley would not have to pay for parking. Put o

S‘fick]r Parking aroy gde fort to raise more money to LMprove facdltlc.es, started charg

Carol-an ismissednh the stadium. Richland County; South Caroh.na JL.I :
*did no 1, the Rosens’ case in 2009 after ruling that the Un! y of SOl.lt

© free, The ;ach the written contract because it di romise t

osen family appealed. A three-judge panel of the Sout

eal
® agreed with the Rosens.




Another pending lawsuit was filed by a fan who s
season tickets for Duke basketball (Brooks, 2011). Kze-d h |
longtime Duke basketball season-ticket holder, is Seelt(l'na Dortop, the(ti elr falnily:s
asking the Wake County (North Carolina) Superior Comg Unspecifieg dzug e of,
lent transfer” of a pair of Cameron Indoor Stadium Seasolrllrz. t0 invalidqy, thr:iges ing
and her sister’s husband. Dorton’s father, John Dorton, a lSckl:ts 10 her sjgre, fayg
who treated athletes and coaches, paid his dues over the Yealrls € gra.duate and
through contributions to the Iron Dukes booster club. When, Searm'n 5
fancé, Gordon Caudle, transferred the tickets into his name in J‘l’ll;hla Caudle they
ton, who died in January 2010, was “ill and unable to act for himsel};”2 ?1(;811}}?}111 Do
alleges Caudle was not a member of the Dorton family at the time of the traneslf::v:l;;

cherefore had no authority to repossess the tickets.

EMPLOYMENT CONTRACTS

Bires v. WalTom, LLC, involved a complaint between an auto-racing team that rups
2 rookie development program and NASCAR Nationwide Series driver Kelly Bires,
In 2005, Bires signed an agreement that prohibited him from negotiating for a driv
team for a period of forty-five days. He claimed that he had
no choice but to sign the agreement based on the surrounding circumstances and s
4 result, forfeited opportunities to SeCure other employment. Later that month, Bire
received a telephone call from the team’s owner that purportedly included afor@al
offer to drive for the team the following season. He claimed that later conversathns
solidified the terms of that offer, and altogether resulted in an oral contract t0 drive
. the LMS in 2006, in which he was paid a salary, bonuses, and 2 pc:rcentatgt:i of f:‘cz
winnings. According to Bires, the team never indicated that its promises WOUIJ( Iff[ure
binding until a written agreement was signed, or chat he would have f© make

Cr sister Over

501 tickey,

ing position on another

itten agree

nto . f
d enforceability © a

s race €arf 1

royalties payments.

He then claimed he wa
substantially different terms. Speci
clause that required the driver to pay t
held that the royalty provision was o
Assignment Act. In addition, payin
uted insufficient consideration
f adequacy of consideration, the GOl t{ ent €0
rty or disadvantages the other 18 SLLat e 287

£ a contract” (1028). Bires asserte

fails for lack of consideration because while WalTom agreed tOdPa};ym
“the Agreement makes these purport P
ot perform” (1025
|d term!

s subsequently forced to enter 1
fically, he challenge

he team 25% of his gross =<~ -
ot a wage asslg (han ont

years. The court
by the Illinois Wage
year of employment constit
royalty clause. On the issue 0
or promise that benefits one pa

ation to support the formation o Bires 2%
ent Obll 5

gl
e o

natC

to pay certain €xpenses,
entirely optional to WalTom to perform or n

WalTom’s promises were illusory and that because
its sole discretion, the agreement lacked mutuality
while WalTom may have performed by paying Bires his s

owed him based on Bires’s performance under the contract

it cou




hether there was sufficient consideratiop for the
ten

Co
ntracts ang Representation

Bires referred to asa restrictive covenant, The ¢
ovision at issue; while not stated expressly
e same analysis as restrictive covenants unde
Construing the royalty clause as a nop-

lowing tO be unreaso.nab.le: a) the 10-year duration: b) the lazl}ze (fiourt found the fo|.
Jon; and ©) the appllca.tl.or.l to all the driver’s gross i ‘i geographic limit,-
from racing-related activities such as entertainment and publi':;.udmg those derived
Jeemed the royalty clause an illegal restraint of tr g Thus, the cour

ade. Judgmen
. . . t W
griver on the lack of consideration and illegal restr & as entered for the

aint of trade coy
. nts
remained about whether the contract was procedurally or substantively,

- 1noti unconsci
o violated the Illinois consumer fraud statute. scionable

r IllinOiS law'

carnings,

but fact issues

ATHLETE REPRESENTATION

In general, athlete representation i1s similar to representation in the business world in
that it requires the representative to understand the person or project and the environ-
ment in which the person or project exists. That foundation is in contract, accounting,
labor, and intellectual property law.

What is complicated about athlete representation is the understanding of the busi-
ness of sport. It involves a thorough knowledge of the sport, including the business of
a particular sport (i.e., it is essential to understand the rules of the National Collegiate
Athletic Association [NCAA]). The agent is expected to understand the particular
sport’s collective bargaining agreement and bylaws, draft system and other means of
gaining entry to a team, salary caps, and value of a particular playing pos?uon. The
athlete’s situation in terms of rules related to interscholastic and intercollegiate gover-
nance must be understood. A sincere respect for the athlete is a must. |

Re I f athletes in organized team SpOItS and in individual sports Varies

cpresentation of athle g : d through a draft
considerably. In organized team sports, the athlete 1s.usually selecte P
and is governed by league rules; the collective bargaining agreement Sl y S———
the job. The representative’s first cask is to explain the collccu.ve bafﬁalzldni%ioial terms
and contract to the athlete. At the same time the 3861.“: negotla:sntejs of the athlete.
(be?'ond the collective bargaining agreement) th%t ?Nlll ity :t and negotiating con-
This combination of accepting the collective bargaining agrelem;s are either members of
trac‘}lal terms is unlike any other type of Cmploymel.lt: o Z};mcnt or are management
z:ﬁ?n aed work under the union’s cel?ective bargalnm{s‘ ;egzcam sport at.hlc:tc has both.
argain for the terms of their individual contract™ 1| supports Par
. *Presentation of the team sport athlete may be fu thse fpull_terrn sup
ontziioiztractual aseistance. In add.ition to thek‘;?l;ii:;gemcnts, intellectlllliicl1 :’;:g C:Zi
ﬁnancialg 5 P?rtfollo of sponsorship anc.i P nd wills), real es.tate ; ¢ usually
and invest dvice (including trusts & partial suppPO*
any Sllp me.nt a ' /athlete agreement' ;o Contract ne-
includefort agreed to in the representative A representatio
¢Ontract, sponsorship, and intellectud | %

80tiatin, -
ton is the third area.




Individual sport representation is different in that one of (}e
gest tasks is the identification, selection, and obtaining of the athliep,resentatiVe,
range of tournaments or events. These tournaments or events musies Acceptyy,.
goals and schedule, yet bring the greatest revenues and future Opponme-eF the 4
The logistics of travel, car rentals, applications, and hotels are l;r;tles Possib,
tasks. Training, practice, equipment maintenance, and schedules at hom:I;ictl}Te basic
N toyy.

naments are arranged. Player contracts are usually agreements for indjy; dia]
pel‘f()r.

S big.

et()a
§

hlete)

mance and events.
Athlete representatives or agents are required to have state licenses and |,

Geations. They are also expected to have experience in contract negotiationg iﬁzclerti-

for endorsements. They will help the athlete obtain equipment for the ath]eges euais

equipment and product endorsements, personal appearances (i.e., speeches, autograph
sessions), select volunteer and charitable opportunities, summer camp presentation
trading cards, and other opportunities. Financial guidance is extremely important a;
an athlete usually makes considerable money in a very short period of time. A repre-
sentative’s skill in guiding the athlete in understanding how that large sum of money
can enable the athlete to be financially secure for life is paramount.

The scandals that have plagued professional athletes created a need for licensing
of sport agents. Many states have statutes requiring agents to be licensed and post
2 substantial security bond. Often, this legislation has been in response to specific
state problems. As the number of states that licensed agents grew, confusion existed
among agents as to the merits of seeking licenses in multiple states. There was a cry
for reciprocity across state lines, which is the recognition of an agent’s license in one
state by another state. This prompted the creation of the Uniform Athlete Agent Act
(UAAA). The UAAA has been passed in 40 states, the District of Columbia, and t.hc
U.S. Virgin Islands. In most cases, the UAAA requires an athlete agent to register Wi
a state authority, typically the Secretary of State, in order to act as an athlete agent 1o
thart state. During the registration process, an athlete agent must provide imporfzﬂt
background information, both professional and criminal in nature. It also proV! i
reciprocity of registration across state lines for an agent certified in a neighboring state
Penalties and remedies for violation of components of the act are provided-
Cases in Representation
Cases that describe two very typical situations in the representation of at
the provision of cars and other impermissible benefits to NCAA athletes 5
v. National Football League Players Association, Inc., 2000) and the problems et
letes might encounter with financial advisors (Clark v. Weisberg, et al., 1999?- g

The National Football League Players Association (NFLPA) brought discip &
proceedings against Black for allegedly providing NCAA athletes with cars st0
and bribed coaches. Black brought suit against the NFLPA, describing the gap
proceedings as %mlawful and affecting his livelihood. Specifically; his complaint wa o
antitrust conspiracy. The NFLPA then revoked Black’s contract advisor certiﬁcate

hletes iflClud/e




Contracis aitd Representdilon
1

155, Black fled an amended complaint. He removed the antitrust complaint

That NFLPA's initiation of the disciplinary proceedings was based on
race discrimination in violation of Section 1981; and that NFLPA tor-
cuously - nrerfered with Mr. Black’s business relations (and those of his
corporate entity Professional Management, Inc.) by invoking disciplin-
ary action. Mr. Black continues to claim that the arbitration process es-

cablished by the regulations is illegal under the FAA. (Black, et al. v.
National Foorball League Players Association, Inc. 2000, 3)

Black had signed the following agreement to become certified as an NFLPA advisor:

[n submitting this Application, I agree to comply with and be bound
by these Regulations ... L agree that if I am denied certification or if
subsequent to obtaining certification it is revoked or suspended pursuant
to the Regulations, the exclusive method for challenging any such ac-
tion is through the arbitration procedure set forth in the Regulations. In
consideration for the opportunity to obtain certification and in consider-
Ltion of NFLPA’s time and expense - curred in the processing of this ap-
plication for <uch certification, I further agree that this Application and
the Certification, if one is issued to me, along with the NFLPA Regula-
tions Governing Contract Advisors shall constitute a contract between

NFLPA and myself. (2)

for the District of Columbia ruled that the plain-

| evidence) on the discrimination claims, but
n the claims of tortu-

The United States District Court

GfF could take discovery (gather additiona
that the defendant was entitled to judgment as a matter of law o
ous interference and violation of the Federal Arbitration Act (2). In 2001, William

(Tank) Black was sentenced to nearly 7 years in prison followed by three years’ proba-
tion and a fine of $15,000 for money laundering charges (Suhr, 2001).
| In Clark v. Weisberg, et al. (1999), Clark, a former professional football player; sued
his accountant. He alleged conversion, breach of fiduciary duty, and negligence. He re-
quested thata special master be named to conduct an accounting of his moncy. Clark,s
salary fr?m the National Football League (NFL) team he had played for had been
al.ll:loril:ittlcally tﬁansferred to the accountant. The accountant was to pay his bills, pro-
Z;vzst:rr:r?tr;.a(l;):;r;;’f maintain his insurdnce and taxes, and place che residual in
accounting of his investieeita C:;Leef-ending fapirene oaked the gccalFrh win
ha dcslpeitbhi < money Eoolishi ; e accountant said that Clark was broke and that he
ark brought a : :
the accountari’s far:n?f;lioiz;igfﬁl?g that the .aCCOuntant invested Clark’s money ifl
assets when a.sked to do so, and d'dntere?ts, failed to disclose the location of Clark’s
As Clark retired, he discovered tlh not inform Clark of his insurance and tax status.
at the accountant had not maintained his injury

)y -



Chapter Seven

[’s motion for the appointment of a special o
: : - te

s denied because the issues in the case were no; r tson
. . < m

al case such chat it required appointment of 5 " Ore copy

€Cl ¥

al maSter
SUMMARY |

ally enforceable agreements containing a promise (or set £,
IOmjge
S

accepted by another (through signature, vc.rbal agreement, ?r conduce) fuy o
ation. Consideration ¢an be either a promise to do So‘methmg, 2 promise g ilder.
something, or money: Sales agreements; leases, warranties, employment Contfactso do
releases may be contracts: Contracts can be express of implied. Express contrac;sand
facilitated either verbally or in writing. Implied contracts are agreements accepted :Sf:

result of the conduct of the accepting party.

DISCUSSION QUESTIONS

ntract law be used to protect the rights of a range of sport busi-
d a lawsuit for breach of contract

ce policy: Clar

ee his Jccounts) Wa

Contracts are leg

)

1. How can co
nesses? Under what circumstances woul

become necessary?

5 Given the evolution of the Internet and digital communnications, how can

professional athletes protect their commercia

ACTIVITIES

1. Retrieve the coaching contracts of the head coach in any sport at your college
or university, if publicly available. Determine what provisions of the contract
are included and analyze whether the specific provision benefits the coach of

the school, or both.

[ interests using contract law?

2 Do an Internet search for a personal appearance contract. Review the terms

fora similar

of the agreement. Now, consider what terms would be necessary
such asd

appeara :
ppearance contract between a professional athlete and a sponsob

beverage company.
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Legal Entities and
Employer-Employee
Relationships

Upon completing this chapter you will:

1) knowa qumber of ways to organize a business;

nt in comparing the status of an independent contractor with a

2) be confide
regular employee;

3) be able to explain vicarious liability; and
rteenth Amendment of the United States

4) be competent to implement the Fou
procedural due process, in terminating

Constitution, Equal Protection Clause,

an employee.

INTRODUCTION

Sport managers have responsibilities that require an understanding of a wide range

Of . . . .
hb‘fS‘nCSS-related laws. Independent contractors play a significant role in sport and
sical activi . : e
EJI cal activity; coaches are often independent contractors. This chapter begins with
escr. . % L4 . . o . . .
o~ lgtlon of business organizations, including sole proprietorships, partnerships,
an [{Tol)) 5 ] ) : . . . .
emplg 5" corporations, and limited liability companies and partnershlps. Self:
rffgula}rlmezlltl or working for others becomes a legal concern as the reader comparlc;:s
i e ith i . . rious liability 1s the
hability of ad a.se?l employees with independent contractors. Vicarious liability o
Major | ministrators for the torts of their employees- Procedural due process 15 the
82l theory in emp] . . of personnel.
employment, evaluation, and termination oI P



Sole Proprietorship

A sole proprietorship is 2 busine
started by opening a bank accou
sole proprietor is liable for the deb
or personal resources. When the b

l rietor uses his/her personal |
Z;OPTOI;ZE the owner is personally liable for their wages, and for federq] )

employment taxes. The sole proprietf)r’s personal assets Wlll.l be. used to satisfy deby
the business encounters, including a judgment followmg.lltlgatlon: Income from the
business—after deductions for money spent to mafke the income—is taxed at the
proprietor’s individual income tax level. If th.e business goes bankrupt, the OWner oy
ers the bills. If the owner cannot cover the bills, the owner goes bankrupt. Should ¢
owner die or not be able to work, the business may fail.

The advantages of a sole proprietorship are its informality and ease of establigh.
ment. Decisions can be made in a short period of time, and the individual is n; fe-
quired to share profits. Profits and losses are part of the owner’s personal income gy,

ss owned and operated by one person. The
nt and obtaining requisite licenses and per
ts of the business and pays them from ],
usiness needs credit or the ability to g}

mitg, The

. . aln d 10;1
| credit to obtain resources. If the bUSiness y ;
1reg

nd State

sole

statement. Sole proprietorships are popular with people starting a business. Often, per-

sons who start as sole proprietors move to a more sophisticated organization as the
business grows.

Partnership

The Uniform Partnership Act (UPA) defines partners as two or more co-owners in a
business for profit. A written agreement is recommended but not required. Partners
need to identify the financial, material, and managerial contributions of each partner.
The law considers all partners equal. If partner contributions are not equal, the differ
ences must be identified in writing. The death of a partner is a problem to be addressed
in the agreement. Will the partnership fold, with the assets going to the next of kin of
the deceased partner, or will the partnership go to the living partner with no assets to
the deceased partner’s family and/or next of kin? Often, insurance is used to offset the
damage that might occur to the business and/or the partner’s next of kin at the time
of death.

Advantages of a partnership are ease of creation, direct award of profits, more capi-
tal than the sole proprietorship, freedom from direct government control, and ﬂ.ex—
ibility in decision making. If people work together effectively, partnerships can pIOVIdC
a business with little bureaucracy. The disadvantages of a partnership are that 0’:;
partner can be liable for the expenses of both partners, that one partner can speak an

. : n
or obtain credit or loans for both partners without the other partner’s knowledge 2
that capital is difficult to obtain.

Corporation

. . . h the
A corporation is a business formed by the authority of state government thfoui "
a » . . - * ta
filing of Articles of Incorporation with the Secretary of State. In addition © 0 T
. " : a
ing a charter from the state, a corporation must hold annual meetings and
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nt regulations. Regular “C” and subchapter “S”

e

chnm ; . . are the two basi

. . d

08 tions. A corporation 1s a legal entity that is separate and djst; ;‘C types
nct rrom th

¢

who oWF t}.le corporation. A corporation can be sued and ca
came right$ afld privilegesas.a person. Shfll‘eholders indirectly control rl(:;l — bas
the . by electing 2 bo.ard of dll‘CCtOI'.S, which in turn elects the officers reSPOIat'lon
he da}"fo’da}’ operations of the business. All assets are owned by the cor e e
che chareholders. Owners of the corporation are stockholders and c Pcz)ratlon,
|y for the extent o.f their investment in the corporation. The legaid rrlar;-geld
s 41€ that shareholders 1n a corporation can lose only the investment they haizec.a_
t . their personal assets cannot be attached for corporate debts unless }I]n
d that the corporation was a sham. Stocks and bonds issued by the cto:
poration must satisfy the. f.eder al Securities Act of 1933, the Securities and Exchange
Act of 1934, and the policies of the .SCCurities and Exchange Commission (SEC). A
axes at a predetermined level. Shareholder dividends are taxed at the

corporation pays t
dhareholder’s personal tax rate. Shareholder profits are taxed twice, at the corporation

level and at the personal income level.

subchapter “S” Corporation
A subchapter “S” corporation has all of the characteristics of a corporation. The differ-

ence is that profits and losses pass through to the shareholders—as they do in the sole
proprietorship and partnership——and become a part of each shareholder’s individual

xable income. Thus, shareholders pay taxes once on the profits of the corporation.
Limitations of a subchapter “S” corporation are that shareholders are limited to 75

dareholders. Shareholders have only one class of stock and must be United States citi-
zens; corporate status has to be attained as well. The advantages of a subchapter “S”
corporation are the limited liability of stockholders to their investment, the status as a
legal entity, and the ease of ownership and cransfer; in addition, the organization is not
affected by the death of participants, nd it has a base for securing capital from inves-
tors. The disadvantages are governmental control, laws, charter activities, and expenses

aSS A o o .
ociated with the forming of a corporation.

3{9 lted Liability Company (LLC)
andlimted Liability Company (LLC) is an organization
eated as a partnership for federal (not state) incom

the lim' WM ¥
ticleg O;ted liability of a corporation. It is formed by two or more pers

that is accepted in mOSt states

e tax purposes: Th

en .
t resembles a partnershlp agreement.

48 .
ubchapter “S” corporation. An adva
s are called mem

Disadvantages
whereas corporations go 0

OrPOr :
at]_0n « . )
as It Is a separate entity. Owner

; min : ;

Olve o utes or resolutions are required.
m .

embers die or file for bankruptcy,



Limited Liability Partnership (LLP)

Limited Liability Partnerships (LLPs) are often public service partnerships that regyjy,
partnership tax benefits while obtaining corporate liability benefits. Again, similay ¢,
the information noted above concerning the LLC, each state is unique in its require.
ments for an LLP. Therefore, the regulations for an LLP differ from state to state,

Not-for-Profit Corporation
A not-for-profit corporation 1s a corporation that does not distribute income to i

fficers. It is organized for charitable, benevolent, educationa|
)

members, directors, or O
or trade association purposes. The basic organiza-

religious, social, athletic, scientific,
tion is the same as any other corporation. It is only the purpose of the organization

that differs. While members of the board are not paid, the organization has a staff that

is paid.
EMPLOYER-EMPLOYEE RELATIONSHIPS

Employment relationships are regular employee (working for another); independent
contractor; self-employed; or leased employee (a combination of regular employee and
independent contractor). The leased employee is a regular employee of a business that
serves as an independent contractor on the work site. Labor unions are addressed in
Chapter 9, Antitrust and Labor Law. The major differences in these relationships are
in the various parties’ responsibilities for legal, financial, and social obligations.

Regular Employees
A regular employee works directly for the employer. The worker answers to the em-

ployer or to a person in the employer’s chain of command. In a regular employment
relationship, the employer has the right to control the employee and to direct the em-
ployee’s work. How and what the work will be is controlled by the employer. Em-
ployers are responsible for the actions of their employees. In regular employment, the
employer has an equitable hiring process and safe working environment, evaluates only
the tasks of the job, and provides a due process hearing—if appropriate—prior to ter-
mination. Employers have financial responsibilities to the employee for wages, unem-
ployment insurance, worker’s compensation, benefits, and other negotiated services.
Employers also provide supplies and equipment. The employer is legally responsible for
all work-related torts committed by the employee. The relationship in che law is often
referred to as master/servant.

Independent Contractors
In an independent contractor relationship, the employer has a contract right to the
completed task or project. The employer has no control over selection, training, Of the
means used by personnel to accomplish the tasks. Independent contractors arc usually
paid in lump sums. The employer is not liable for the torts of independent
or their employees. An employer becomes liable for independent contractor

contractor’
s and the

?
ntractor’

employees only if the work environment is hazardous or the independent co
S bClOW'

status is violated as explained in the Test of Independent Contractor Statt
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must avoid all but minimal orientation, in.-service trai.ning, or other Bt ’
employee control. Requirements that specific progressions be used could yoig
the independent contractor status. Note that an employer who Wishes ¢, oy
an independent contractor status can, for examplef require in the conerg, thln
all employees possess an American Red Cross certificate; hOWever, e at

s . . y Can
demand the use of a specific program in accomplishing the task. Dot

5) Period of employment. Independent contractors are hired to do specific tagk,
for an identified period of time. Continuous employment will be eXamined ¢
or
violation of an independent contractor status.

6) Compensation. Compensation is a lump sum. The money is paid only the
contractor. Employer payments directly to independent contractor employees

may void the independent contractor agreement.

Leased Employees

According to Clement (2004), leased employees “are a combination of the regular em.
ployee and the independent contractor. The leasing firm serves as the independen
contractor to the employer. The employee becomes an employee of the leasing firm
and is given salary, fringe benefits, and liability coverage by the leasing firm, Leasing
firms also hire, fire, and evaluate employees. The employer merely creates a contract
for a specific task to be accomplished, and the leasing company provides the service”
(p. 101). Under the Equal Employment Opportunity Commission (EEOC), leased

employees, temporary, seasonal, and part-time employees are considered contingent or
temporary workers. Interns and volunteers are not covered.

Interns and Volunteers

The United States Department of Labor, Fair Labor Standards Act, requires that an
unpaid internship in the for-profit or private sector meet the following requirements:

1) The internship, even though it includes actual operation of the facilities of

the employer, is similar to training which would be given in an educational
environment;

2) the internship experience is for the benefit of the intern;

: : Vi
3) the intern does not displace regular employees, but works under close super
sion of existing staff;

- .. . from
4) the employer that provides the training derives no immediate advantage

e ; be
the activities of the intern; and on occasion its operations may actually

impeded; "
§ lpa
1 i . . : terns
5) the intern is not necessarily entitled to a job at the conclusion of the 11
and :
. ; to Wab
6) the employer and the intern understand that the intern is not entitled e

for the time spent in the internship. (Internship Programs under The
Labor Standards Act, fact sheet, April 2010)
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Jbove criteria are not met, the intern is to be paid a minimum wage - h
g€ wit

iate. Higher education, including athletics, is oy

as approP e ered under h
hether they are operated for profit or not for profit (U.S. Department of Laboz

E it Division, WI—I I?ublication 1282, September 2010, P 2). Of prima
Wage 2 s that the job be similar to that provided in an educationg] institution rc)i,
 the benefit of the intern. "

VICARIOUS LIABILITY

¢ liability is the manager’s. respf)nsibility for the torts of his/her employees.
Managers 1€ liable for torts committed in the Workplac.e even though they (the man-
qoers) WELE not present o.r afware that the tOI:t was committed. The legal theory (respon-
ot superior) finds ad.m.lmstrators respo.n.mble for f:h.e torts of their employees merely
because they are administrators. In addltlon,-admmlstrators may be personally liable
for having hired an incompetent employee or incompetent independent contractor.
Torts that are committed beyond the job description or the administrator’s super-
yision are not covered under vicarious liability. The test of vicarious liability, or re-
or, is the administrator’s right to control and direct the work of the

e 10

Vjcariot

spondeat supert

employee. An 2
liability status. Intentional torts are not covered by vicarious liability unless the ad-

ministrator has directed the employee to commit the intentional tort or has ratified the

dministrator’s status as a volunteer does not change his/her vicarious

intentional tort after it was committed.

TYPES OF EMPLOYEES
Employer-employee categories are regular, at-will, contract, or membership in a labor

union.

Regular Employee
Regular employee is the type of employment most often found in the work force. The
r.egular employee works at the request of the employer; has income taxes, social secu-
Ity, and Medicare withheld from his/her income; and may be provided with insur-

anc : : : ; ST
®, pensions, and paid leaves. As mentioned earlier, the employer is liable for the

torts ] ] ; 5
Orts of a regular employee, for providing a safe working environment, and for honor

ng the employee’s legal rights.
At Wi
Atwi]|

%, ca-
pable ,, Ployment occurs when an employer has a task to be done, seeks persons

to the job.

© give
n
. od . .
Kande, an 2, Florida, Georgia, and Louisiana are total at-wl
o 2Ttman (2009) list the following as exceptions 10 ¢
Ontl'a(;ts

of Nag
th -

he at-will categories:
gathered from the
de information on

"plieg
B“fﬁau

e » public policy, and good faith. Using information
d¢ of

ese e - ,Affairs Labor and Employment Law, they Pfo"i
XCeptiong by state (pp- 28, 29).




s o
168

ggntraCtS o types of employment contracts: written agreements and im
ere are tw

tracts. Written agreements are used universally iI; certain buslllnes.ses and ir.ldUStries.
Universities tend to use written agreements; BUatE .Olre,me?t colleglate athlet, depam
ment agreements will be in written form. The d?tal > O WHIen agreements (Comracts)
are outlined in the chapter on contr.acts. Ifnplled contracts are agreements betWeen
parties usually based on the practice in the 1nd1.1stry, verball promls.es of lf)ng-term ™y
ployment, and policies that would 1ea.d an applicant to.fee secure in taklng AN offey
position. Many states permit an implied-contract relationship through policies hasig,
books, and promises.

plied Cop

Labor Unions

Labor unions (agencies that negotiate contracts with businesses) are

Private d4880¢3-
tions formed to represent groups of workers with common needs and 2

COmmon degjp
to obtain the best wages possible for the entire group.
EMPLOYING, EVALUATING, AND TERMINATING EMPLOYEES
A business creates a system for em

ploying each individual that begins with 4 need,
followed by a job description, advertisements, candidate screening,

ment. There are several federal employment laws that prevent discr

Evaluation and, on occasion, termination of employees are inf]
teenth Amendment to the U.S. Constitution,

and finally employ-

1mination in hiring,
uenced by the Four-
the Due Process Clause.

Federal Employment Laws

Employers are subject to federal laws created

to remedy discrimination on the basis of
race, color, sex, age,

religion, national origin, and handicap. The federal laws that del
with discrimination include the Equal Pay Act of 1963, the Executive Orders of the

1950s and 1960s, Title VII of the Civil Rights Act of 1964, the Age Discrimination in
Employment Act of 1967, the Rehabilitation Act of 1973, and the Americans with Dis-

abilities Act of 1990. The Equal Employment Opportunities Commission (EEOC) is

le for administrating many of the discrimina

1 g .« C-
designed to remedy past discriminatory p:i
' Settimina es
1s used when discrimination has been found. It ena .

tion acts. Affirmative action, a program
tices in hiring minority groups,

Procedural Dye Process

T make
he Fourteenth Amendment of the U. S. Constitution states that “No state shall £t
’ . S T S O
or enforce any law which shall abridge the privileges or immunities of c1tizen®> ™

with”
United States; nor shall any state deprive any person of life, liberty, or property

Four”
r the
are covered unde ro lost

. ut
individual who is ab sure of
- : - . i ¢ a5
a liberty or property right to present his/her side of the situation and to b
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desire

Y EES
a need,
employ-
1 hiring,
he Four-

Employing

Search Jwer Comp )y

T . { Gri s V. 1 89 ’
te fOHOng suggestions are based on results 10 t f;g]’apé’r Cormf:ny( 9

al Entitie
S8 > and Employer-Empoy e
Ips
fair reatment Analyms,.under procedural dye Process, ; B
2 o SatE against the rights of the individya] S8, is
i :

lizi heeds of the
libert A 12Ing a syst o
 gbout 10 remove a liberty or property right (job) fropm ar}: e‘::llwhen an employe;
must oy

. knowand understand the charge and complajng.

. havea right to a hearing and to be represented by counsel in ¢
nt :
., be able to prepare and respond to charges; and ¢ hearing,

. present witnesses and question adverse witnesses.

The system must be in writing and contained in employee handbooks o rel d
: : r rela
Jocuments. The appeal process is to contain the following steps: N

. Written notice of charges including dates, times, and details

o Time and date for hearing.

o Explanation of representation and how it will be used in the hearing.
» Ample opportunity to prepare for hearing.

Hearing is to give each side an opportunity to present its case.

The hearing is convened before an impartial panel.

Effort is made to negotiate a viable settlement among the parties.

Settlement is made at hearing, if appropriate.

_ Ny ol s : t.
The decision and rationale for the decision 1s contained in a written repo

Proceedings are recorded and available to the employee.

' hearing or
The employee may bring a lawsuit if not satisfied with the conduct of the hearing
ithe/she believes that due process was comprom1sed.

b, Equal Employment Opportunity Commission V- Al

. reparatio? . b. They
N Ward Cope Packing Company - Atonio (1989)- In l: hat cOVer the jo

Search ) At
, SUpervisors are to learn the labor laws

ina
e gion st contall
Th “Xpected to understand the agency or corp’® et Process It mul-ﬁcations es
ac i Clescription is the centerpiece of the emP loyﬁ cant joP erience a1
Cury . Lot signl ed. . ‘
Sengy 1te =0 comprehensive descr 1pHot Ay h g'ob are 0 be St,at adVCl‘tlSCd (n
qllalfi ' success in carrying out the tasks of the 'Jdc Th job 18 ublish€
{ﬁCationS unrelated to the jOb qre to € aVOl u
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in copjunction with the search committee, forecag '
. - . S t
ated position. What will be the extent and s ¢
: e
in a number of reasonable candidates for the posi of
. . . 10 >
would be inclined to accept the job? 0}

{. The employe?

and enforce
for the newly cr€

worker pool

Among those qualified;

Screening o ,
Initial screening of candidates 1 based on objective published criteria. Checklists that
use job criteria are -ecommended for use 10 the process. Only those meeting the py},
lished criteria move Into ‘he second level of screening. Each level of screening increage
the demands on the candidates. The screening instruments, size of interview pool, ancsi

s in making decisions are determined prior to the start of the

use of recommendation
job search. With candidates’ permission, each reference and former employer of the

applicants is checked.

Interviewing

The interviewing process is designe
date’s skills through a sufficiently civil process that enables the candidate to retain an

interest in the position. In-service training may be provided to interviewers to avoid the
possibility that an interviewer would ask a discriminatory question about such things
as age, marital status, the likelihood that a spouse will move to the city, and provisions
for childcare. Candidates should leave the interview understanding the employment
relationship classification and, if it is a contract, the nature and contents of the con-

tract. Interviewers are to submit common form-written evaluations for each candidate.
n the

d to provide an in-depth assessment of the candi-

Docu.mentation is the employer’s key to the entire process. Each step withi
process is outlined and defined prior to instituting the search. The job description is
crafteid \.mth. the needs of the job and requisite skills and credentials in mind. The job
d.escr.lptlon is easy to explain and defend should it be challenged. Screening and inter
viewing checklists and reports are objective when possible, signed, and dated. They €
gathered immediately after their use. R |

Many search committees inform candidates of their status throughout the revieV
process; the only legal requirement is that eliminated candidates be informed of thelr

statt;s ;vhen the job has been filled. Employers are to create a plan follow the plad: #
carefully document each step in the process |

Evaluating
and

. t lS to be m . ' . .

Company (1971 i .

job requ}i,remen)t CSIt? bf! ished the need for performance evaluation based o° idenk
s. : '

evidence must exist ,th(;i TR le, in-service training is highly valued I7 621’ busine®

It is essential ’

to s ' . Sounl 9

uccessful job performance ont 412

logue prior to completin v e to be
It leti ua ua
p an e i aluati 1
) aluation. Results of an evaluation ar€ giof o

the employee. Seri :
. oerious deficits i
o . : ecu ,
work habits and disagreements over the € es 1°

job tasks are to be revi encl
reviewed. A rehabilitation program to address work defict”

day
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{ be used appropriately. Continuoyg
jst an

monitoring of th
- . ® e Succes .
) &% in the program is to be maintaineq. S Or failyre of
jyiduals in €
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SUMMARY
. ess organizations include sole proprietorships, partnerships, “C”
Buslnesjd limited liability companies and Partnerships, A sole proprie
tions, 4

.bility and responsibility for the business, including all of his/her
i;ailnlgs hips involve shared responsibility am
2

tor assumes totq]

financial asses,
ong partners. Corporations are legal enti-

nts in the corporation at rik. Subchapter
: tabilj indivi tatus. Limited ;-
“§” corporations have corporate liability status and individual tax s

bility companies and partnerships have corporate liability status and partnership tax
ility co -

e Regular employee, independent contractor, and leased employee are three po
atus‘ . - . “qe . . ofe 2 .

o | employment relationships. Vicarious liability is the liability of adminijtra.tors
ential e . | o

i he torts of their employees. Due process laws assist an employer in employing
or the to

evaluating, and terminating employees.

DISCUSSION QUESTIONS

' es
L Y starting your own business. Analyze the advantages an}cli.disacll)vca;lr;t;g
. Youare ' . - ;
of each of the following business organizations: sole pr%gﬁt:tzfznlepwoum o0
ic
ter S corporation, or limited liability company (LLC).

select and why?

jonal team
W izati ong professio
2 hat is the most popular business organization among p

owners? lar employee relationship.
3. Contrast an independent contractor with a regula

ir Labor
' i der the Fair
What are the requirements for an 1nternsh1p un
Standards Act?

ACTIVITIES

. o Ins

. e 0OSI1t1011.
Create 4 job description for a familiar p what
. o o & ter’
Views for the position. g

this ¢
cent of

4 . the Con

A friend 1s starting a new business. Given

inter-
|1 groups; conduct 1n
ma

advice would you give your friend?

- n tha
> You are the owner of a leasing compah)’ o
c
<al pool. Your contract states that each 8

t PI’OVI

d is to work M
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Labor Law and Antitrust

OBJECTIVES

Upon completing this chapter, you will:

1) have learned the history of labor law in the Unijted States;

2) be familiar with the role of labor law in professional sport;

e

3) understand antitrust law and how it has been applied to sport;

», '
4) be able to contrast the differences in the antitrust court decisions among a Fid
range of sports; and

5) understand contemporary antitrust court decisions involving the National

Collegiate Athletic Association (NCAA), Electronic Arts (EA), and Collegiate
Licensing Company (CLC).

INTRODUCTION 4
Black’s Law Dictionary (2011) identifies antitrust as “the body of law designed to pro- |
tect trade and commerce from unlawful restraints, monopolies, price-fixing and price o
discrimination” (p. 41). Although antitrust issues appear in both the privafte and P‘.lbllc i
sectors of sport, most antitrust legislation is designed to provide cfont.rol in the private |
sector or profit-making businesses. Article One of the U.S. Constitution, the Sherman |
Act of 1890, the Clayton Act of 1914, the Norris LaGuardia Act of 1932, and the Na-
tional Labor Relations Act (a result of amendments to the Wagner Act of 1935) play

: ; isions have

a role in the understanding of antitrust. Three U.S. Supreme Court clecmof -
: : TR ession

exempted professional baseball from all antitrust laws. Decisions in other pro

. . IS litiga-
and amateur sport have not received the same special treatment. In recent JEas, gd
: : bt increased.

tions surrounding collegiate sports and the governance of sport activities has

LABOR LAWS

Article One of the United States Constitution

Article One, Section Eight (Number Three) of the U.S. Constitution states that C(t);ll;
gress shall have the power “to regulate commerce with foreign Nations, and among

Y




several States, and with the Indian Tribes.” Section Eight (N
) t
Congress the power “to make all laws which shall be neceg umbey Eightee
. ; : sar 0) g
‘nto execution the foregoing powers, and all oth Y and prope; g Bles
i : Cr POWerS vested b . Or Carpy,;
. the Government of the United States, or in any Departme Y this Cope, Ying
nt or Offy

Cer the
. Ieof”
Antitrust :
Federal antitrust laws regulate interstate commerce in an effort to
zation of monopolies. The laws cover goods, land, and services. Prac;:

: . + Practj
fixing are in violation of these laws. When the courts are asked to Ces such 4 Drice
. . . €xamj
violation of antitrust law, the courts use a “rule of reason test” ip Tll'nfla Potenti,
- . . . P W lc t '
practice 18 balanced against the anti-competitive effect. When anal}’zing Sphe illegy]
¢

context of the following laws, sport is viewed as private and operated to ma
4Ke a prof
t

Prevent ¢
e org .
anl_

Sherman Act of 1890

Section I of the Sherman Act states that every “contract, combination in the

trust or otherwise, or conspiracy, in restraint of trade or commerce among the :rm of
States, or with foreign nations, is declared to be illegal. Every person who Shalle::l:l
any contract or engage in any combination or conspiracy hereby declared to be illeg:i

shall be deemed guilty of a felony.”

Section II adds that “every person who shall monopolize, or attempt to monopo-

lize, or combine or conspire with any other person or persons, to monopolize any part

of the trade or commerce among the several States, or with foreign nations, shall be

deemed guilty of a felony.”

Clayton Act of 1914

The Clayton Act is more precise chan the Sherman Act and is thought to have further
defined the Sherman Act. Sections Four nd Six of the Clayton Act are significant ©
professional athletes, as they negotiate individual contract components and collective

bargaining agreements. Section Four states that

any person who shall be injured in his business or property by reason of
anything forbidden in the antitrust laws may sue therefore in any district
court of the United States in the district in which the defendant resides
or is found or has an agent, without respect to the amount in contr’
versy, and shall recover threefold the damages by him sustained; a0
the cost of the suit including a reasonable attorney’s fee. The court 0
award under this section ... simple interest in actual damages for the
period beginning on the date of service of such person’s pleadings'

Section Six states that

the labor of a2 human being is not a commodity or article of com

Nothing contained in the antitrust laws shall be constru¢
existence and operation of labor, agricultural or horticultu
tions, instituted for the purpose of mutual help, or to forbi

ral orgd?
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ividual members of such organizations from lawfully carrying out
in - . e

be legitimate objects thereof; nor shall such organizations, of the mem-
t

s thereof; be held or construed to be illegal combinations or conspira-
.« in restraint of trade under the antitrust laws.
cie

i S’LaGuardia Act of 1932
?1(1)1” ublc Policy provision of the Norris-LaGuardia Act of 1932 defined the liberty
€

f contract .nd freedom of labor roles of the individual worker who was not part of a

co . o ot

? nal labor group- He/she gained the freedoms of association, self-organization, and
or . : ' ‘
presentation granted to the groups in the earlier antitrust laws. The act provided a

C

ld ecogaition for American labor. This recognition was fine-tuned in the National
S
Labor Relations Act.

National Labor Relations Act

The National Labor Relations Act, a result of amendments to the Wagner Act of 1935,
noted that “Employees shall have the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their own Cf'l0.0S-
ing, and to engage in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection, and shall also have the right to refrain from any or
all of such activities except to the extent that such right may be affected by an agree—
ment requiring membership in a labor organization as a condition of employment: An
employer or a labor organization that restrains or coerces an employee in t.he exercise of
the employee’s rights commits an unfair labor practice. It is also an unfair labor prac-

; W) : ; : 0 1S
tice for a labor organization to refuse to bargain collectively with an employer wh
an official representative of their employees.

UNIQUE CHARACTERISTICS OF PROFESSIONAL SPORT
Sport is considered “big business.” However, sport has a culture far diffefent from th.e
traditions associated with business and industry. The first distinction is in the de.ﬁ.nl—
tion of sport (the product). Sport competition is the product. For‘ sport c:oTnple:tm.(z;ll
to be successful in the entertainment market, play must be exciting and llf’ff ’ Zle
a close score throughout the event. The exciting, lively, and highly Competllt:'\{f) ha;
close score) encounter is most assured when a “level playing feld” (or equal IlnlSlSt be
been established prior to competition. To create a level playing fele: Pl%yers mpeti-
an‘"‘ated to competing teams on the basis of skill and talent so all teams 1 coanll)ong
tve league have an equal start. Such items as drafts, trades, and salary caps are

‘ to
el cooperatively
the SYstems used to create this equality. Owners within a league work coop
allocate pla

5 A er wor
. yers. Once all players have joined a team, each own
Win or beat ¢h

. : ionshi
: ¢ other league owners. This close working relat
Passionate deg

' ; ]Ilmar
aq ire to beat the very same teams 18 one of the ha
BUe competition .




players’ collective bargaining unit) ar.ld accepts the ?’Vork, economic, apd , :

that have been negotiated by the union. Outstanding athletes then },, t . beneﬁts |
ough an agent, for additional privileges. Thus, the SCCongaln Indiyig,
rofessional sports and business and industry is the role andmajor diffe,

3 ¢ use
ividually negotiated employment contracts. of laby,

ally, usually thr
ence between p

unions and ind 1 bus .
: usine i :
Another difference between sport an ss/industry is found in (Jje

tion and satisfaction. In most businesses, an unhappy client or Customer cq,
I s
out another source for products of SErvices. Often, the unhappy collegia earg)

: ¢ find another t ‘€ and py,
fessional sport client (spectator) canno cam to support. Gary R},
ODertg

(1991) noted that a legal problem in antitrust claims in sport is deﬁning “the re]
market that the plaintiff claims has been monopolized. The market definition mueve%nt
clude both a product and a geographic dimension—for example, professional (j: bln-
entertainment in the United States” (p. 138). ll
Career longevity is another difference between professional sport and busineg)
industry. Few employers expect a person’s entire career to span an average of three (g
five years. Professional athletes have short timeframes for career success; this differ-
ence in length of careers prompts the professional athlete to want instant success and
demand the gratification that accompanies such success. Employees in business and in-
dustry do not have to establish their value in the workplace in such a short time period.
Because of the reality of the potential length of their careers, outstanding professional
.chletes want free agency status and the ability to test their skills in the free market
as often as possible. They want these opportunities when they are playing at their
best, not at the completion of three or five years of play. Also, they are concerned that
career-threatening injuries may shorten their sport career. Each of these factors plays2

role in the antitrust cases associated with professional athletes.

LITIGATION

Antitrust cases in sport include unique decisions awarded in professional basebal)
football, basketball, hockey, collegiate sport, and sport organizations. The majority °
the litigation in sport has been in professional “big business” team SpOrts: Today, ¢
legiate sport has become a party in antitrust cases, and individuals have used antitr®®

in defining player rights.
Professional Sport

Baseball
Profes’

Three U.S. Supreme Court decisions (1992, 1953, and 1972) have exemPted g
sional baseball from antitrust laws. The 1922 Sup;eme Court, under ]UStiCC ° m;z)’
found in Federal Baseball Club of Baltimore v. National League ,of Buseball Clubs (1 :
tha.t piofes.sional baseball did not meet the Sherman Act iiterstate commeCc” dau;)i
as its l.jusmeSS is giving exhibitions of baseball, which are purely stat€ affairs” ZOfCS’
The suit was brought over the “reserve clause” ir,1 relati - t );cts signe . fof
sional baseball players. As a result of this clause. a lon to conbr s nef g
his entire career unless the owner chose to tra de’hiI}; a};}: i:V:l;St :;ndeSigned 0 0%
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Geld (equal competition), prohibited 3 ¢
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The ownerts wanted a salary cap; the elimi-
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age offers” (Silverman v. Major
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Football p

layers have long wondered why by, "
a

m g : ion. A
was replaced by the “Right of First Refusal,” a system fozicietlu::’ 1t he “Rozelle Rule”
€ less offensive to the

players: A right of first refusal is a contract right that belopos

holder, in this case, an NFL team, to match the offer mad gs to the current contract
other team 10 OF outside of the league, within a deSignétede l;:o 2 cS‘ipeat‘ic player by an-
.« not made in the time period, the player goes to the new [t)e;z_ ,(;f time, If ic offer
the player stays with the current team. 3 1t the offer is made,

powell, the plaintiff in Powell v. National Football League (1988, 1989

brought a case on behalf of a number of members of the Nationa,l Foot,ball]ldnggl)’
Players Association (NFLPA) against the National Football League (NFL)a ‘. Cafgllle
he Clayton and Sherman Acts. The dispute was “over the rights ofVCtera:?r:;
agents to play for the NFL clubs of their choosing. For more than a decade, the move-
ment of veteran free agents has been subject to the Right of First Refusal/Compensa-

Powell, et al. v. National Football League, et al., 1988, 813).

Court of Minnesota requesting a preliminary
stating that such a grant would be in con-
of the Norris-LaGuardia Act. The first
led to the United States Court of
anded the decision and
ances of the case as
Il et al. v. National
d requested an op-

] Football Leagueé:

tion of t

tion System” (
The parties returned to the District

injunction. The court denied the injunction,
ﬂiCt. with the purpose (to bargain in good faith)
decision of the Minnesota District Court was appcd
flxplgeals, liighth Circuit. The Eighth Circuit reversed and rem

eld that “the antitrust laws are inapplicable under the circumst

;};Z;‘;f;l‘?atutory labor exemption extends be
portunis cague, 198?, 1304). Powell returned
1992) Wli’i t}(l) .Cons‘)hdate with the McNeil case (M
In the ;,[ ° a_lnalYZCd below. The request was denied. |

O action y cflvell case, eight NFL players whose contracts had exp!
by cer the Sherman Act against 1] the NFL team 0%2¢
action as presented in Powell; it covered only the named playc
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i t the wage scale and a plan created

C pla ’
ers
Yers' goal was to prevent the enfor

Plan Pl
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: S unprotected would become unrestr

n
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new teamnl,

[ team. The jury

yond impasse” (Powe
to the same court all

(McNeil v. Nationa

red brought a cause
_This was not an
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wage plan in violation of the Sherman : ct. Only those players that were found ¢ have
G ] B ed money damages.

sus;a.uncﬁi II;JSU:};::S: SEV:}:S McNeil cyase, today’s existing system was created. It allows
teanllrslioy},lave exclusive control over players for their first three yeas. The players B
limited rights of first refusal for years four and five, and uflrestrlc:f:ed free agency afrer
five years. As soon as the decision was final, ten players immediately requesteg and
were granted a temporary restraining ordfer to prevent the enforcement of the fiyg re-
fusal compensation (Jackson, et al. v. National FOOtb?ll League, 1992).

Two weeks after the McNeil decision, Reggie White and five other named plaintiffs
representing all professional, college, and other persons who had played or wanted to
play professional football from 1987 to the completion of the case, brought a class g¢.
tion suit against the National Football League over “the right of first refusal rules of
Plan B, the college draft, the NFL Player Contract, and the preseason pay rule” (Whit
v. NFL, 1993[1], 1394). The settlement agreement provided for the NFLPA to be the

exclusive bargaining agent for the players:

(a) the terms of the Stipulation and Settlement Agreement fundamen-
tally modify the NFLs rules, policies, and practices regarding vet-
eran player movement and employment. The settlement also funda-
mentally modifies, by agreement, the college draft, the NFL Player

Contract, and various other terms and conditions of NFL player
employment.

(b)

the revised player mobility and employment rules represent a suc-
cessful effort by NFL players to eliminate Plan B, and to bring
about substantial modifications in the principles relating to veteran

player transfer. (White v. NFL, 1993[2], 1464)

The plaintiff notified class members of the proposed settlement. A hearing was held
in which many players objected to the details of the settlement. The district cou
overruled the objections. Shortly thereafter, the NFL and the NFLPA entered 0©?
new collective bargaining agreement that included the terms of the settlement Those

' l
who objected to the settlement filed a claim with the United States Court of APP®”
for th

- i | of the
e Eighth Circuit to open the settlement. The court affirmed the apprové
settlement of the district court.

in
: : dments !
The parties extended the collective bargaining agreements with amen

: he NFL
1996 and again 1n 2006 for the contract through 2012. In May of 2008, ¢

m

. . t the 52
a.sked to be relieved from the current agreement for financial reasons: & « might be
time, the NFL, recognized that in orde focke®
necessary, The

The media

r to achieve their interests, 4

Players wanted to avoid a lockout. 14 about palf of
rights became the issue. The broadcast contracts Pfovldf: he media
i NFL’S total revenye. The exiting broadcast contracts did not require rights with
Pay nghts fees during a lockout. So the NFL decided to extend broad®®t 18 o

; t che P
any of the medj, agencies willing to renegotiate. This would mean ol
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the revenue loss from the media as a bargaining tool in future negotia-
|d not use

L Under the new DirecT'V contract, the “NFL coEﬂc.i recerve Sl,l,bstam.:iaﬂy more
fions. TV in 2011 if it locks out the players than if it does not” (White, et al. v.
from Direc Il League, 2011, 945). Other deals were negotiated with CBS and Fox,
Nasonal Footba” & Ve £2010, the pl d the NFL f
NBC, ESPN; and Comcast and Verlzon: In June o ), t. e players sued the or
iolating the SSA agreement by extending and renegotiating t%le broadc,ast contracts
ithout trying tO get the greatest revenue. As a result of a special master’s report, the
court awarded the players $6.9 million in damages for the NBC violation and found
that the players had not met the burden of demonstrating damages for other media
deals. The players objected.

The United States District Court for the District of Minnesota considered four fac-
tors in determining whether an injunction should be issued: “(1) the threat of irrepa-
sable harm to the movant in the absence of relief, (2) the balance between that harm
and the harm that the relief may cause the non-moving party, (3) the likelihood of
the movant’s ultimate success on the merits, (4) the public interest. Money damages
were not discussed. For that reason the court determined that additional briefing and
a hearing be held before the final order was issued” (White, et al. v. National Football

League, 2011, 954). On March 12, 2011, the players filed a complaint that the lock-

out Fhreatened by the NFL would violate antitrust laws, state contracts, and tort law.
Again they asked for an injunction.

cou

Or.l March 12, the League imposed a lockout of the players. At that
point, the League notified players under contract that, among other
tblngs, they were not permitted to enter team facilities except in connec-
tion with a non-team event or a charitable event, they would not receive
compensation or health insurance benefits from their teams, and they
Were not permitted to play, practice, work out, attend meetings, or con-
sult with team medical or training staff at team facilities. The League
also filed an amended unfair labor practice charge with the National La-
bor Relations Board on March 11, alleging that the NFLPA's disclaimer
Was a “sham” and that the combination of a disclaimer by the union and
subsequent antitrust litigation was a “ploy and an unlawful subversion
of the collective bargaining process.” The League had filed a previous
charge in February 2011, alleging that the union failed to confer in good

%;th during negotiations over a new collective bargaining agreement.
rady, et al., v. National Football League, et al., 2011[3], 788)

Th . . .
COurt’: ey o of appeals for the Eighth Circuit in Brady did not agree with the district
ers” (79\’31ew In White, that the “balance of the equities tilts heavily in favor of the Play-
4 stay pe)'d'_rhey looked at the four factors listed above and on May 16, 2011 granted
Case Waslcli Ing the final disposition of the expedited appeal. The Brady, et al. v. NFL

]Udge S Ismissed after the lockout on August 26, 2011, by the United States District
4san Richad Nelson.
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The issue in American Needle, Inc. v. National Football League (2008 2010)
] WaS

whether the NFL was a single entity or a group of separate teams. The day of the
ing of the suit, the NFL had 32 separately owned and operated football teams, Ty, :
played a series of games throughout the season with the Super Bowl as the finae, N;{
defined “the product that teams produced jointly—NFL football—requires coordjn,.
tion and integration between the teams” (American Needle, Inc. v. National Foothy)
League, 2008, 737). In the early 1960s, the individual teams pooled their intellectyg]
property rights and the NFL granted licenses to a number of different vendors, includ-
ing American Needle, to create products. In 2000, the NFL requested bids from vep.-
dors with the decision to select an exclusive licensee. The contract, for ten years, went
to Reebok; none of the licensees were renewed. American Needle, one of the former
vendors, sued under antitrust, a “contract, combination, ... or conspiracy in restraint
of trade” (738). American Needle claimed that the NFLs requirement to pool indi-
vidual team trademarks under one license vendor was a conspiracy. They felt that each
team should hire their own vendors.
The NFL claimed single entity; American Needle responded that they did not have
enough information to know if the NFL was a single entity. Discovery became de-
tailed, with American Needle requesting documents the NFL claimed had nothing

to do with the single entity status. Finally, the court determined that the NFL was a.
American Needle’s claims failed as a matter of law. The court of appeals
he United States Supreme Court reversed and
der the “rule of reason” test. Was

he individual teams? Was there
ther the

single entity;
affirmed the district court’s decision. T
remanded. The Supreme Court made the decision un

there a contract, combination, or conspiracy among t
concerted action? The Court found that “The NFL teams do not possess el
r the single aggregation of economic power charac-

teristic of independent actions. Each ... is a substantial, independently owned, inde-
pendently managed business whose general corporate actions are guided or determined
by separate corporate consciousness, and whose objectives are not common’ (American

Needle, Inc. v. National Football League, 2010, 2205). Thus, the court reversed the ear-
lier court’s decision and remanded the case for further study.

unitary decision making quality o

Basketball
The National Basketball Association (NBA) negotiated a contract in 1988 that expired

in 1994 (NBA, et al. v. Williams, et al., 1995). In the 1994 contract negotiations; the
players
demanded the elimination of three provisions in the 1988 Collective
Bargaln’l,ng Agreement (CBA); the “College Draft,” the “Right of First
Refusal,” and the “Revenue Sharing/Salary Cap System”:

*Thc C;o‘llege Draft is the process by which exclusive rights to negotiate
with eligible college players are apportioned among the NBA Teams....
*The R1ght of First Refusal permits a team to match any offer made to
one of its current players by another team and thus to retain the player’s

services....



Labor Law and Antitrust

*The R :

framewz‘r’lintt;lz tSharlr.lég/ Salary Cap System establishes an overall wage

aid by all NBAPFYFVI es t%lat the: (i) total player salaries and benefits

; . rllEatns will be no less than a specified percentage of
evenues; and (ii) the total salary paid to players by each team is subject

to both a maximum and a required minimum.

*The Righ't of First Refusal and the present version of the College Draft
have been incorporated in all the CBA's signed by the parties since 1976;
the Revenue Sharing/Salary Cap provision has been included in every

CBA since 1983. (VBA, et 4. v Williams, et al., 1995, 685)

District of New York granted the
The players appealed. The United
The court held “chat the

nion, from

ge Duffy of the Southern

f and dismissed the case.
for the Second Circuit affirmed.

hibit employers from bargaining j
he absence of a CBA, of

sals” (693).

In July of 1994, Jud
NBA its request for relie
Srates Court of Appeals
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et dl., 1979). He allegcd that the reserve.s : e sl !
: [iminar iunction restraining s from enforcing the arbitration
received & PreL” y led. The United States Court of Appeals,

i onment. 11€
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2S“'mh Circuit vacated the injunct 2nd remanded the case. The court held that the
irc . |
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hat the League coul
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resided 10 the Le
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In 1977, McCourt signed a thre
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League’s A
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184 Chapter Nine

website for NHL content and reserved 35% of
HL—controlled advertising. The rules also required that 4|
be made through the League Store.

porated Jssociation of thirty member clubs organized as
ommon constitution and bylaws. The League Commis-
¢ the constitution, bylaws, League rules, and resolutions,
ly owned, and have separate assets, stadium rights, employ-
hts in team 10gos and designs. In 2005, the League

e media revenues and decided centralization was necessary. A com-
eview the situation -ecommended consolidation of team sites

t0 a common technology platform with a single content Manager The consolidation
was expected to save approximately $2 million.

In February of 2007, the League and Rangers met t0 discuss differences, one of
‘hem the Internet regulation. They failed to reach agreement on iy of the issues.
Thus, the Rangers decided to set up an “Internet Seore” to sell Ranger merchandise,
yse virtual advertising and signage in Ranger home game broadcasts, and stream
broadcasts of Ranger games on the Internet. All were illegal according t0 League

Madison Square Garden, [P, et al. v. National Hockey League, ¢t 41, 2007, 10)
them a letter instructing them to stop of be fined

The Rangers remained in violation for two days
Ive the differences. Negotiations broke down

he first day of the season if the Range®

went to court for an injunctio”
n ‘illegal &

plan restricted a portion of each team’s

each club’s website for N
merchandise sales were 0

The NHL is an unincor
joint venture. They sharea ¢
sion has the power to interpre

ecs, and intellectual property rig

again examined th
mittee commissioned to I

rules (
Deputy Commissioner Daly sent

$100,000 a day for the violation.
and $200,000. Both groups met to 1eso
and the League said they would begin fines t
did not agree to a common Internet site. The Rangers

against the League. The Rangers alleged that the League had “become 2
d among N |
¢ denied. They ha

led. The Coutt

eel’ in its attempts to prevent office competition between an
Cll..lbs” (14). The Rangers’ motion for a preliminary injunction wa
failed to demonstrate a likelihood of success on the meJrits They apped
of Appeals for the Second Circuit affirmed the district cou.rt’s dZCiEiEn-

Collegiate Sports

The Nati : ,

St ;2‘;:;111] CO!ieglate Athletic Association’s acquisition of women's collegiate spor®
for survival waosS:niitakeml/er O;a business or agency where the plaintiff’s only CFanC:
rust law. : Ba" @ . ol
his decision is discussed in detail 1D Chaptero.’uhlif’

teenth A .

19e8nzt) Tifzc::em and Title IX (ALAW v, NCAA, 1983 1984; Hult, 198V; )

professional tea :lons freed the NCAA to become “big bl;SiIlCSS” athletics Gmildf tic

sport model for a sZIPi:iitsr. Ift \ the day that higher education traded th¢ & I:Cd

with litigation. protessional system. Since that time, NCAA has heen |a
o

In January of 199
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?Sylaw (11.02.3) e Nationa| Collegiate Athletic Association
1)

$12,0

that restricted th member 0
Icte i 0
the earnings of the fourth ber of lﬂiaed 0
I

basketball staf :
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ffort to reduce the costs in D-1 competition. A number of restricted-earnings coaches
;1; suits against the NCAA. Eventually, the cases were consolidated within Law, et
4. . NCAA (1996). The plaintiffs sued, alleging price fixing in violation of the Sher-
man Act and claiming that the NCAA had conspired to limit the maximum com-

pensation it would pay to one category of coaches. The United States District Court
for the District of Kansas found that the NCAA’s restricted-earnings rule represented

price fixing and violated antitrust laws. The court stated that “Because the Restricted
Earnings Coach Rule is a restraint of trade as prohibited by the Sherman Act, the
NCAA bears a heavy burden in this case to establish that the restraint enhances com-

petition or, in other words, promotes a legitimate, pro-competitive goal. On this re-

cord, the Court finds that the NCAA has not met this weighty burden and that plain-

titfs are entitled to judgment as a matter of law on the issue of liability” (Law, et 4l. v.

NCAA, 1995, 1410).

Electronic Arts, the creator and marketer of sport video games, was sued for anti-

trust violations by the athletes whose likenesses have been used in games (Keller, et al.

v. Electronic Arts, Inc., National Collegiate Athletic Association, and Collegiate Licensing
Company, 2010; O’Bannon, et 4

. l. v. National Collegiate Athletic Association, Collegiate
Lz.censz'ng Company, et al., 2009, 2010; In re Student-Athlete Name & Likeness Licensing
Litigation, 2011). Among Flectronic Arts games are Madden NFL 10, Madden NFL
11, NCAA Football 10, and NCAA Football 11. The athletes have sued and continue

0 sue Electronic Arts under “The Right of Publicity” as described in Chapter 10, In-
tellectua Property.

Their antitrust clg
rules, they h
hame for ys

im is that in signing the forms required to play sports under NCAA
ad to agree to release their rights to their personal image, likeness, and/or
¢ by NCAA on merchandise and licensees. When the athletes signed the
telease they were not informed that the release was forever, not just for the four years of
NCAA play. Specifically, the defendants, the National Collegiate Athletic Association
(N.C,AA)’ and the Collegiate Licensing Company (CLC) have “engaged in anticom-
Pl:tmve conduct in two ways. First, they ... conspired to fix the prices they received for
;e;e‘;ze and sale of their images, likenesses and/or names at zero dollars.... 'Secclorllld,
fent a:;ts cngaged in a group boycott/refusal to deal conspiracy tha? require af Etellr;
fria ; - athletes to sign forms ... to relinquish all rights in perpetuity for use o ttion
i t}g;esg llkenesses, and/or names and to deny Antitrust Class Members cor;n})ensames
for re f_f: f,m of royalties for the continued use of their images, .hke.nesses, anz] ()lrol;aThe
athli to : Un re: NCAA Student-Athlete Name and Likeness Litigation, 2011{ bl, rest.raim
of t s legal complaints are in violation of the Sherman Act for unreasonable
T, &roup boycott, refusal to deal, unjust enrichment, and an accountu;g. ot
reser?tr'ly “omplaints were filed by Keller and O’Bannon. Both C?SCS Weriar;n; CIUaIZ—
terh 18 themselves and all other affected athletes. Sam Keller was a s ball teams.
ack fo, Arizong State University and the University of Nebraska 'foot -a 4
the charges in his complaint was that Electronic Arts was using hl:S i énzf
out “onsent; misconduct on the part of the NCAA and Collegiate Licensing Lo

Pany (CLEY f55 violating one of the NCAA’s bylaws; civil conspiracy; and breach of

With
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contract. A purpose 11 ﬁlhnfa
2 class action suit (Keller, ¢

he claim was to request the permission of the coyy, i
e clal

e Electronic Arts, Inc., NCAA, and CLC, 20]0) III

W LA submj

. d played basketball for UC : itted a
i da resident ho ha

2009, O’Bannon, a Neva

1. NCAA and CLC o the United Statc.:s District Court fo, the
e o California. NCAA, in response to the Sutt, requested a change ¢
Northern DlSt}:lC;OIndiana. The court denied the request (O’Bannon, et 4] v. NC
ver:{ué ZOC S;)lt() 9€)f O’Bannon made the following claims, first under the Sherman Act
an ) .

and later under common law:

February of 291
May of 2011 [iy;

’ Ele t 1 ’ Venue de
granted; NCAA ol Ctronic A ryg :

Violation of Section I of the Sherman Act:

A. Existence of a contract, combination or conspiracy. Contract was
proved through NCAA’s requirement that athletes sign Form 0§-

3a which gives away their personal rights. Arrangements between
NCAA, CLC, and Electronic Arts created a

second contract. Thus,
O’Bannon satisfied prong one of the Sherma

n Act.

1’ the aCtion fOr
gation

LC Motiop ¢ di n{ed €arlier wag denied again. In

2011, EA’ i .~ "Motions o dis 1ss 'SMiss the Sherman Act claims was
» EAS motion for dismigg,] of co Similar o,

A€ In print as of thjg Publicatiop, on lay o

ai > Were denied. Op July 28,
NS wag denied. No further actions



Labor Law and Antitryst

Sport Organizations

on what he perceived as an unreasona

. . ble restraint of t
“Antitrust law will not tolerate a congr

. aw v act which unreas
tice his calling” (Clarett v. National Foorbyjy League, 2

for the Southern District of New York granted Clare
ment and denied the NFL’s motion. “Because the R
cannot preclude Clarett’s eligibility for the 2004 NF
ORDERED that Clarett is eligible to participate in
National Football League, 2004, 410—411).

The Association of Tennis Professionals (ATP)

yone to prac_

094, 382). The District Court
tt's motion for summary judg-
ule violates the antitrust law, it

L draft. Accordingly, it is hereby
the 2004 NFL draft” (Clarett v,

sponsors the worldwide tennis cit-
cuit. A re-organization of the tour moved some events and players to top tier play while

others were downgraded. The Hamburg, Germany, tournament was moved from first
tier to second tier, prompting this lawsuit (Deutscher Tennis Bund, et al. v. APT Tour,
Inc., et al., 2010). The suit alleged that the plan, called “Brave New World,” violated
Sections 1 and 2 of the Sherman Act and that the ATP Directors had breached duties
owned to the Federation (824). Also, individual players had complaints concerning
the number and types of tournaments they would be required to play. The jury re-
turned a verdict for ATP, stating that “the Federation failed to prove ATP entered into
a contract, combination, or conspiracy with any separate entity under Section 1 of the
Sherman Act, and did not establish a relevant product market under Section 2 of the
Sherman Act” (824). The Federation appealed the verdict. ATP alleged it V\{as a s.mgl‘c
entity or a single enterprise. The United States Court of Appeals' for the Thlrc(il (filrc;:
affirmed the jury verdict for defendants on the Sherman Act claims and found for

fendants on the breach of duties.

SUMMARY

Antitrust aws promote competition by regulating again
of the United States Constitution, the Sherman Act, th .

AGuardia Act, and the National Labor Relations Act play 2 .mle l
Nlzations from antitrust. Sport is particularly sensitive to antitrust
etforts on the part of professional sport owners to create “level playlnC
- achieved a starys beyond antitrust; players have not been a; 5111l
anutr‘.mt as a theory against owners in other sports as they hé.“’e ;eew
“ollegiate antitrust litigation involving image and likeness 1S SO

car . .
S Observatlon in the future.

st monopolies. Article Ofle
e Clayton Act, the Norris-
n protecting orga-
legislation due to
g field” Basel?all
cessful in using

1 baseball. The

hat unique and




