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OBJECTIVES

Upon completing this chapter you will:

1) know that constitutional law uses a balancing system that recognizes the rights
of the individual in relation to the rights of society;

2) have become aware of the relationship between the Fourteenth Amendment to
the United States Constitution, Equal Protection Clause, and Title IX;

3) understand the concept of equity by enrollment;
4) be aware of how the courts view retaliation under Title IX; and.

5) be conversant with sexual harassment, hostile environment, and quid pro quo.

INTRODUCTION

Public schools served as the agencies for race integration in the 1970s; collegiate and
scholastic athletics became the agencies for sex integration beginning in the 1990s and
remain so today. A review of laws, legal theories, governing structures, and court deci-
sions will enable the professional to understand the factors that influence today’s gen-
der equity court decisions. This chapter will also consider sexual harassment under
Title IX and those cases involving athletes.

LAW AND LEGAL THEORY
Laws governing equity in athletics are the Equal Protection Clause of the Four-
teenth Amendment to the United States Constitution, Title IX, the Civil Rights Res-
toration Act of 1987, the Civil Rights Act of 1991, the Equity in Athletics Disclosure
Act, and the 2011 changes in the implementing guidelines of Title IX. Disparate treat-
ment and disparate impact (equity by enrollment) are found in many cases. These laws
and theories were strengthened by the Franklin v. Gwinnett (1992) decision.
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The Equal Protection Clause of the Fourteenth Amenden
The Equal Protection Clause of the Fourteenth Amendment to the United 5 t
stitution states that “no state shall make or enforce any law which sha|| d:tes Cop,
person within its jurisdiction the equal protection of the law.” Ap equal :l
challenge must show that groups of people are being treated differently withoote?tion
fication. An equal protection challenge in scholastic and collegiate spor i " cout Ustj.
by a group of people (women) that its members are being treated differemly fro Plaip,
ers (men) in athletics and that no justification exists to warrant the difference ; :’ oth.
ment. One woman or a group of women (class) may retain an attorney anq , Ureg.
legal action against an educational institution that receives public funds (eleme:ng a
secondary, or college) for sex discrimination under the Fourteenth Amendmep, sy,

Oregon’s Jerry Hunter is believed to have filed the first Fourteenth Amen‘dm
discrimination case in sport. Her filing was a defense to the crime of participaiy, ene
competitive wrestling (State of Oregon v. Hunter, 1956). The court denied her constiln
tional claim, stating “that there should be at least one island on the sea of [ife feserv:(;
for men that would be impregnable to the assault of women” (458).

The following cases paved the way for Title IX of the Education Amendmcnts of
1972. Note that the dates reported for these cases are settlement dates and that g,
impetus for the original filing occurred prior to the implementation of Title IX. By,
den v. Independent School District (1972, 1973), Hollander v. Connecticut Interscholy.
tic Athletic Conference, Inc. (1972), Reed v. Nebraska (1972), and Haas v. South Bend
Community School Corporation (1972) were cases that involved high school womep
requesting an opportunity to participate on men’s teams when women’s teams were not
available. In many of these cases the school district was merely enforcing a league rule.
In the Brenden case, the Eighth Circuit invalidated the association’s policy of prohibit-
ing women from participating in cross-country skiing, running, and tennis when no
team existed for women. In the Connecticut case, Susan Hollander was denied an op-
portunity to run on the cross-country team. The court in the Reed case granted Deb-
bie Reed’s request to play golf. Haas, a golfer, requested and was denied a permanent
injunction from the Indiana State League rule that prohibited women from playing on
men’s teams. The Supreme Court of Indiana reversed the trial court’s decision, stat-
ing that the regulation, while fair on its face, was discriminating in effect because a
women’s program did not exist and thus, there was no opportunity for interscholastic
competition. It should be noted that the requests were granted in Nebraska, Minne-
sota, and Indiana while the request in Connecticut was denied.

Morris, a tennis player, brought a similar action against the Michigan State Board
of Education (Morris v. Michigan State Board of Education, 1973). The trial court is-
sued an injunction; the state court of appeals affirmed. Similar situations were found
in Kansas (Gilpin v. Kansas State High School Activities Association, 1973), Tennessee
(Carnes v. Tennessee Secondary School Athletic Association, et al., 1976), and Nebraska
(Bednar v. Nebraska School Activities Association, 1976). Following the implementatioﬂ
of Title IX, issues of league mandates continued to be litigated in West Virginia (Lsrae
v. West Virginia Secondary School Activities Commission, 1989), Illinois (Libby v. South

to any
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é’;;’;lio;jz ;i:;sﬁz;:;;:;ifol’;8189,81%939)‘90)’ and Louisiana (Habetz v. Louisiand High

A number of yc.)ung wom.en attempted to gain membership in Little League Base-
ball and community recreation programs prior to the advent of Title IX. Ten-year-old
Pamela _M:(‘glll sought injunctive relief to be permitted to participate with males in the
sport of tht.le League Baseball (Magill v. Avonworth Baseball Conference, et al., 1973;
1975). Despite the absence of an alternative program for gitls, the court dismissed the
case. Succ_ess was achieved in a similar situation in which the Essex County National
Organization for Women filed a class action suit on behalf of all girls 8 to 12 years of
age who wanted to play Little League Baseball (National Organization for Women V.
Little League Baseball, Inc., 1974). In another case, “Pookie Fortin” received tremen-
dous publicity as she gained entry to Little League Baseball (Fortin v. Darlington Lirtle
League, 1974, 1975). Fortin was denied access by the lower court, but the First Circuit
reversed the lower court’s decision. 5
Title IX of the Education Amendments of 1972
After considerable debate in Congress, Title IX became part of the Education Amend-
ments of 1972. Title IX states that

No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of; or be subject to dis-
crimination, under any educational program or activity, receiving federal
financial assistance. (20 USC Section 1681 [a])

Title IX, a federal statute, extended the principles articulated under the Fourteenth
Amendment to all schools, public and private, that rely upon federal and/or state
funds. Title IX is enforced by the Department of Education. Institutions in violation
of Title IX are to have all federal funds withheld. Although there have been threats of
withholding federal funds, the authors are not aware of an institution that has lost fed-
eral monies as a result of a Title IX violation. The result of a Supreme Court decision
in 1979 (Cannon v. University of Chicago) enabled individuals to bring a cause of action
under Title IX. In addition, Title IX was applied successfully to employment in North
Haven v. Bell (1982).

In 1978, the Office of Civil Rights prepared a policy interpretation of Title IX. The
final interpretation was published the following year. Under the topic of effective ac-
commodations, the policy interpretation provided a three-part test that recommends

the following:
1) Whether intercollegiate level participation opportunities for male and female
students are provided in numbers substantially proportionate to their respec-

tive enrollment; or
2) Where the members of one sex have been and are under-represented among
intercollegiate athletes, whether the institution can show a history and
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continuing practice of program expansion which is demon b
Strab]

the developing interests and abilities of the members of th Y tespong;
the sex; o Yeto

3) Where the members of one sex are under-represented among i
fl[ercoll 3
Cglate

athletes, and the institution cannot show a continuing practice of
. ' o
as that cited above, whether it can be demonsr grOgram
ate th
at the

interests and abilities of the members of that sex have been fully anq
accommuodated by the present program. (44 Fed. Reg. at 71,418)

expansion such

effectively

In 2005, the Bush Administration recommended that prong three be sar

survey to discover the interests and abilities of the female population. Thislsﬁed bya

sidered a good idea in light of the fact that women had been forced into the leas con-

urts (AIAW v. NCAA, 1983, 1984). However, it was diSCOvei :dsf}(:n
at

model by the co
were used to suggest that women were not intey
ested

the surveys, in some situations,
or did not have the physical skill to participate in the male-designed program 7
an

were therefore not interested in sport. Further, questions were raised as to the f,

that Olympic Sports and sports such as golf and tennis that could provide professiOn;
career opportunities for both men and women were ignored. As of 2011, the United
States Department of Education’s Office of Civil Rights rescinded the 2005 clarifica-
tion that allowed institutions to use only
tive accommodations. While the survey continues to be used, it must be one aspect,

not the exclusive method, of fulfilling prong three. Also, the system of evaluating non-
£ lack of interest in sport has been stopped.

an Internet or an email survey to meet effec-

returned surveys as an indication 0

Complaints in the carly days of Title I
crict or by an Office of Civil Rights. Yellow Springs Exempted Village School District

v. Ohio High School Athletic Association (1981), Gomes v. Rhode Island Interscholastic
League (1979), and Petrie v. Illinois High School Association ( 1979) were among the few
complaints filed in che courts. In the Yellow Springs case, school district brought an
action against the Ohio High School Athletic Association, claiming that the Associa-
tion rule prohibiting females from playing contact Sports was unconstitutional and in
violation of Title IX. When middle-school girls had successfully made the boys’ bas-
ketball team, the school district was forced by the Ohio High School Athletic Associa-
tion to eliminate the qualified girls or withdraw from the league. The United States

District Court, Southern District of Ohio, ruled under the Constitution for the female
d to ruleon

X were usually resolved within a school dis-

student athletes; the court of appeals reversed the ruling. The court refuse
Title IX. It should be noted that this case contains a rich history of women’s athletics.
Gome:; (1979) and Petrie (1979) were cases involving men petitioning the courts:
under Title IX, to be permitted to play on women’s interscholastic volleyball tea™
Gomes, 2 student at Rogers High School in Newport, Rhode Island, brought suit
illglfunft th.c Rhode Island Interscholastic League while Petrie’s action was against t .
of lfr;(}):;dlj lIgsT S(Ciho()[ Athletic Association. The United States District Court, District
o estab]':;e(’{ gt;antgl Gomes a preliminary injunction allowing him to play-
i at Gomes, as an average volleyball player, would not disrupt £
petitive level of the women’s team, and he had successfully argued that his failur®
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;jn?tl:()i State Court Ol;lxlplreljlz‘";_b.lc‘ 11;.11'111.. The defendants appealed the ruling. The
Gomes was a senior graduit‘iné ﬁ-tii i;rim‘t’ il([drcs.sgcl the case as rapidly as Posfit"]‘:;
. the season when the case w: gh sch.ool with one volleyball game remaining
in t e was heard. The district court’s judgme vacated and
the case was remanded for dismissal. s judgment was

Petrie, a 1§-year-old high school junior, was practicing with the volleyball team
when he was mformed by school officials that the league rules barred him from com-
petition. The trial court “reasoned that the prohibitions against boys were classifica-
rions based on .se.x but were justified because they preserved, fostered and increased
athletic co.mpetmon for girls and prevented unfair competition that would arise from
male dominance from the game” (Petrie v. Illinois High School Association, 1979, 857)-

In an effort to divert attention from athletics, three cases—two in athletics (Othen
y. Ann Arbor School District, 1981, 1982; Bennett v. West Texas State Universit),
1983, 1986) and one general college case (Grove City College v. Bell, 1982, 1983,
1984)—successfully petitioned the courts to make Title IX “program specific.” The
phrase “program specific” meant that only those programs receiving direct federal
funding were under Title IX. Athletics, seldom financed with federal dollars, would
no longer be under Title IX jurisdiction. The Othen, Bennett, and Grove City rulings
brought to a halt the Title IX investigations of athletics and other areas by the Office

of Civil Rights.

1981,

Disparate Treatment and Disparate Impact

Disparate treatment and disparate impact are employment discrimination legal theo-
ries that have influenced “equity in athletics” cases. These theories have been used in
court decisions under the Fourteenth Amendment, Equal Protection Clause. They in-
volve practices that appear neutral in their treatment of different groups but fall more
harshly on one group than another (Zeamsters v. United States, 1977). Disparate treat-

d when evidence exists that there was discriminatory intent or that per-

ment is identifie
e Hazelwood case

sons acted pursuant to a policy that is discriminatory on its face. Th
provides a method of analysis for use in identifying patterns and practices of discrimi-
nation under disparate impact. The patterns and practices include history, statistics,
procedures, and specific instances. Disparate impact theory in sport is “participation by
enrollment” (Hazelwood School District v. United States, 1977). Disparate impact the-
oty is the basis for analysis of sport participation legal violations under the Fourteenth

the U.S. Constitution and prong one of the Title IX statute.

Amendment to
disparate impact, an institution

To achieve equity in athletics under the theory of
econdary school must show that the percentage of females and

of higher education or s
ercentage of males and

males given the opportunity to play in sport is the same as the p
females attending the institution. For example, the figures for an institution with a
student body of 16,000 students (9,600 females and 6,400 males) with 600 berths in

competition (with 300 under scholarship) are noted in Table 6.1.



Enroliment Participation Berths
Males 6,400 40% 240
Females 9,600 60% 360
Total 16,000 100% 600

Under a disparate impact theory, all opportunities are to be equal for the ath]
Ctes,

Budgets are to reflect the cost of supporting teams of equal levels of Competitiop, |f
- If it

costs less to maintain a synchronized swimming team at an elite level of competiy
Ition

than to maintain a football team at the same level, the budgets required to keep eaqf,
: i . ac
team at an elite level of competition are considered the comparable budgets. Trajpe,
: ; s
assistant coaches, and others are to be provided to enable maleg an(i

choreographers,
on in their respective sports.

fernales to achieve an elite level of recogniti

The Civil Rights Restoration Act of 1987
The Civil Rights Restoration Act of 1987 restored Title IX to its original strength
and removed the “program specific” status. It reversed the rulings of Othen, Benner,

and Grove City. Title IX was once again applied to an entire institution and to al|

progr: ams.

The Civil Rights Act of 1991
Disparate impact theory was strengthened by the Civil Rights Act of 1991, which

placed the burden of proof on those who practiced discrimination, not on those who
suffered discrimination. Founders of the act stated the following: “Plaintiffs must first
prove intentional discrimination, then must provide actual injury or loss arising there
from to recover compensatory damages, must meet an even higher standard (estab-
lishing that the employer acted with malice or reckless or callous indifference to their
ver punitive damages” (House Report, 102 Cong., st Session at 72):

when discrimination is alleged in a university athletic department,
urden of proof (or must show

intramural, and club

rights) to reco
For example,
the athletic department and the university have the b

evidence) of equitable participation in all forms of intercollegiate,
sports. The athletic department and the university, not the person alleging discrimina-
tion, must demonstrate that no discrimination occurred or currently exists, and pro-
vide victims of intentional discrimination with the right to recover compensatory and
punitive damages. Punitive damages are based on recklessness. Attorney fees are 0 be
paid by the losing party.

Many colleges claim that they did not intend to
be noted that in January of 1992, the United States Office of Education sent 2
of warning about the Civil Rights Act of 1991 to all educational institutions, inform-
ing them of their responsibilities under the law. Failure to heed that warning has been

considered intentional discrimination.

discriminate; however, it should
letter
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The Franklin case—a U.S. Supreme Court sexual harassment decision—enables
vietims of discrimination to be compensated under Title IX (Franklin v. Gwinnett,
1990, 1991, 1992). Judges White, Blackmun, Stevens, O’Connor, Kennedy, and
gouter “held that a money damage remedy is available for an action brought to enforee
Ticle IX” (208). Prior to this case, civil rights complaints in athletics had requested
increases in the number of sports and opportunities for participation, and prohibition
from dropping w?fllell’s sports. Now, plaintiffs could request monetary compensation
for lost opportunities.

Equity in Athletics Disclosure Act

The 1994 reauthorization of the federal Elementary and Secondary Education Act con-
rained a provision requiring colleges and universities to collect and disclose informa-
tion concerning gender equity in intercollegiate athletics. The disclosure component of
the act requires schools to publish the male-to-female ratio data for school enrollment
and athletic participation on the day of the team’s first scheduled contests. Schools are
to list varsity team membership, operating and recruiting expenses, and the number
and gender of all coaches. All student aid that is provided to athletes, the revenue that
is generated by the teams, and the coaching salaries are to be disclosed. These data
are to be published yearly. Legislation—introduced in June of 1997 as the Fair Play
Act—requires the United States Department of Education to publish financial and
other information about sports on the Internet. The information is to be available to
students to assist them in making informed choices about athletics in their selection of
colleges and universities.

Rule 23, Class Actions

Class action suits are presented to a court of law when groups of people have similar
complaints in an effort to suggest the importance of the issue to the court and to pro-
vide an efficient method of review for the court. For a group to become a class action
suit they must satisfy the Federal Rules of Civil Procedure (2010), Rule 23, which
requires that

1) the class is so numerous that joinder of all members is impracticable;

2) there are questions of law or facts common to the class;

3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

4) the representative parties will fairly and adequately protect the interests of the
class. (Federal Rules of Civil Procedure, 2010, Rule 23[a])

THE IMPACT OF ATHLETIC GOVERNANCE ON EQUITY
Early collegiate and scholastic athletic programs were governed by men’s and women’s
physical education departments. As the scandals in men’s collegiate athletics increased
and as the National Collegiate Athletic Association (NCAA)—an organization exter-
nal to the institutions of higher education—began to control participation and com-
petition, colleges created athletic departments to administer men’s athletics. Collegiate
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1:}:151 fc:ri:‘/log;linBy 1980-.1981, the membership had grown to 961 colleges and univer-
sitil::s, and 39- championships were staged (AIAW v. NCAA, 1983, 499)- T:le AIAW
played the same role in athletics for women that the NCAA pl.ayed in at .etxc.s f'or
men—with one exception: the AIAW refused to include athletic scholarships in its
programs (Hult, 1980). The AIAW members believed that the scandals in men’s ath-
letics were a result of scholarships, and the “big business” approach to sport. Two dif-
ferent models for collegiate athletics existed at that point in time: a scholarship (“big
business”) NCAA male model, and a non-scholarship (educational student-athlete)
AIAW female model. For a detailed discussion of today’s “big business” male model of

athletics, as predicted by. AIAW members, see Brake (2007), Kuznik and Ryan (2008),
and Koller (2010).

The National Collegiate Athletic Association brought suit against Joseph Califano
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The NCAA’s complaints were that Title IX should not cover athletics because colle-
. ¢ athletics Was privately funded; that the requirement of treating males and females
° [ly was arbitrary and capricious; that the requirement of providing athletic schol-
eqt; equally to men and women violated 20 USC 1681 and the Fifth Amendment
= hE U.S. Constitution; and that the regulations violated the “due process” require-
{0 tnts of the Fifth Amendment (NCAA v. Califano, 1978, 429).
mCThe United States District Court for the District of Kansas found that the NCAA
Jid not have legal standing to represent its membership in a suit against HEW. The
court’s decision did not consider the Title IX regulations or the NCAA’s complaint.
The NCAA appealed the decision to the Tenth Circuit, United States Court of Ap-
cals (NCAA v. Califano, 1980). The Tenth Circuit studied the issue of standing and
remanded for 2 clear definition; again, the court did not consider the contents of the
NCAA’s complaint.

The National Collegiate Athletic Association (NCAA), wishing to maintain control
of athletics, created sport championships for women. The NCAA permitted colleges
and universities to enter NCAA and AIAW events for the first years as the NCAA was
offering only a few tournaments to replace the 39 championships sponsored by AIAW
(Uhlir, 1982). The NCAA’s funding for championships was changed in the early
1980s to make NCAA representation over AIAW representation highly attractive to
schools. In the meantime, the ATAW lost members, sponsors, and television interests.

The AIAW then sued the NCAA, alleging Sherman Act violations (antitrust). The
court, in ordering judgment for the NCAA, stated that

even if defendant’s conduct were avowedly anticompetitive in purpose,
this record would not support a finding that its effect on plaintiff was
the product of anything but direct competition. Two plaintiffs, former
presidents of ATAW who were also directors of women’s athletics at Di-
vision I Institutions (the Universities of Texas and Iowa), described the
economic incentives to participate in NCAA’s women’s championships
(i.e., the “free dues and travel reimbursement”) as “irresistible induce-

ments” which the AIAW could not match. (AIAW v. NCAA, 1983, 506)

The AIAW appealed the decision. The United States Court of Appeals for the Dis-
trict of Columbia Circuit affirmed the lower court’s decision, “holding that ATAW
failed to prove [that the] NCAA'’s dues policy, proceeds distribution formula, or sale
of television rights violated the Sherman Act” (AIAW v. NCAA, 1984, 590). With this
decision, the NCAA took over women’s athletics.

LEADING CASES IN COLLEGIATE AND
SCHOLASTIC ATHLETICS
The leading cases following the implementation of Title IX were Haffer v. Temple Uni-
versity (1981, 1982, 1987) at the collegiate level and Ridgeway v. Montana High School
4t/?l€tic Association (1986, 1988) at the scholastic level. Of the thirty-six cases reviewed
In this area the following themes appear: women seeking equitable participation;

-t
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Haffer v. Temple University (1981, 1982, 1987, 1988) was a class action syj; . .
Temple University by women who were participating in athletics and thoge Wiga‘HSt
been deterred from participating in athletics due to sex discrimination. The;; c(l) bad
focused on three basic areas: the extent to which Temple University afforded WOanrns
students fewer opportunities to compete in intercollegiate athletics; the alleged dismefl
ity in resources allocated to the men’s and women’s intercollegiate athletic prograi?r?
and the alleged disparity in the allocation of financial aid to male and female sty dentz’
Their class action complaint alleged discrimination in opportunities to compete, ex.'
penditures, recruiting, coaching, travel and per diem allowance, uniforms, equipmen;
supplies, training facilities and services, housing and dining facilities, academic turor.’
ing, and publicity. These actions were in violation of the Fourteenth Amendment and
the Pennsylvania Equal Rights Amendment. With the exception of meals, tutoring,
facilities, and scheduling, the court ruled for the plaintiffs in all areas. The case was in
the courts for over 10 years and provides insight into the civil rights changes caused by

the Grove City decisions.
Blair v. Washington State University
except that the trial court chose to exc

(1989) was similar to the foregoing decisions,
lude football in the equity calculation. The

plaintiff appealed the football decision; the Supreme Court of Washington reversed
the decision, requiring that football be included in all calculations for finance and par-
ticipation. While this decision is precedent for the State of Washington, it has defined
the role of football in equity considerations.

Cases litigated in the 1990s changed somewhat as the courts began to look at the
three prong policy of accommodation interpretation of Title IX published in 1979. Of
ten, schools (particularly universities) failed to recognize the significance of prong one
that had been taken from the Fourteenth Amendment, Equal Protection Clause analy-
sis, and used in many previous cases. It was and is precedent and is therefore an impor-
tant issue in legal decisions. Prong two, program expansion for the under-represented
gender, and prong three, accommodating the interests of students, are Title IX specific
and thus less significant. Prong two was a stop gap for those forced to make radical
program changes in a short period of time. However, after forty years those changes
had to occur. Prong three, meeting the needs and talent of females, has been redefined
to be used only as one factor, not the only factor, in determining compliance. Women
faced with conforming to the male model of athletics are beginning to speak out.

Considerable resources have been invested, unsuccessfully, by institutions of higher
education in litigating their violations of Title IX with the hope of changing the law-
Coben v. Brown University (1992, 1993, 1995, 1996, 1997, 2001, 2003) and Roberts V-
Colorado State Board of Agriculture (1993(1], 1993(2], 1993[3]) are examples of this
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effort. Cohen was 3‘. cla-ss ?Cti?n suit a}gainst Brown University, its president, and its ath-
Jetic director for discrimination against women in collegiate athletics. Women’s gym-
astics and volleybal.l team members brought suit on behalf of “all present, future and
o[Cﬂtial Brown UmversTt}.' w<?me'n students who participate, seek to participate, and/
orare deterred fro.m participating in intercollegiate athletics funded by Brown” (Coken
). Brown University, 1996, 161). They alleged violations of Title IX of the Education
Amendments of 1972.

The suit was in response to the 1991 demotion of the gymnastics and volleyball
reams from varsity to club status; men’s water polo and golf were also demoted. Brown
was the Ivy League volleyball champion in 1988, and the gymnastics champion in
1990. After 14 days of testimony, the United States Court of the District of Rhode
[sland issued preliminary injunction restoring the volleyball and gymnastics teams
0 varsity status and prohibiting Brown University from eliminating or reducing the
status or funding of any existing women’s varsity sport pending the resolution of other
Title IX claims (Cohen v. Brown, 1992). Brown appealed the decision.

In the 1993-1994 school year, 62% of Brown University’s intercollegiate opportuni-
dies were for men and 38% were for women. Men constituted 48% of the enrollment,
while women made up 52%. A 14% disparity existed between enrollment and partici-
pation. The trial court determined that they could not meet prong one, the disparate
impact standard of the Fourteenth Amendment to the U.S. Constitution. The United
States Court of Appeals, First Circuit, affirmed the trial court’s decision (Coben v.
Brown, 1992). The District Court, after a lengthy bench trial, found Brown University
to be in violation of Title IX and ordered that a compliance plan be submitted within
120 days. The plan, as submitted, was inadequate and forced the court to maintain
varsity status for women’s gymnastics, fencing, skiing, and water polo teams.

Roberts v. Colorado State Board of Agriculture saw current and former members of
the women’s varsity fast-pitch softball team bring suit against Colorado State Univer-
sity, challenging the elimination of the softball and baseball teams in June of 1992 in
response to budget cuts. The court posed the central question as “whether defendant’s
termination of the women’s softball team either caused a violation of Title IX or was
the perpetuation of an already existing violation of the defendants” (Roberss v. Colorado
State Board of Agriculture, 1993[a), 1510). In using “equity-by-enrollment” figures of
the undergraduate population for a 14-year period beginning in the 1980-1981 school
year, the plaintiffs noted that the university’s “average disparity between enrollment
and athletic participation rates for women was 14.1%” (Roberts v. Colorado State Board
of Agriculture, 1993[b], 1512). In response to the university’s statement that the per-
centage was much better than many schools, the court responded “that if defendants
are found by the Court to be in violation of Title IX, the fact the CSU’s participation
statistics are better than those of other schools is of no legal consequence” (Roberts v.
Colorado State Board of Agriculture, 1993(b], 1513). CSU also failed part two of the
three-prong test; no new teams had been added in the past 12 years and a number of
teams had been dropped. CSU appealed the decision. The Court of Appeals for the
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to change” (1996, 918). The plall.ltlffS f;zlicatiil;i ::lated Tidle IX (2000, 864). In
o i i lg:c tl:rt e;:iuem'zy of Pennsylvania of the State of Highey

In Barrett, ;t z;lo (1))3 VZVSJSG 2‘309) cight members of the gymnastics team brough,
if::zgt:io:s,titht .ufxiversi’ty when the women’s gymnastics and men ICS 13(5; ?SISC It;fgls Were
eliminated in response to state budget cuts. In 1998, 25 years after Tit 5 < became
law, West Chester University’s “Athletic Department 'creatcd. the Sports q}“")’ Com-
mittee to obtain a basic and working knowledge of Title 'IX i order” to begin the tagk
of ensuring that the athletic program is in compliance with the law” (2003 > 8). They
used the three-prong test. Under accommodations, women were 60.8% f)f the under-
graduate student body and 44.6% of the athletes; they fell short of compliance by over
16%. The fact they had not added a team for women for over 10 years meant prong
two was violated, and it became evident that if they would keep the gymnastics team
it would assist in meeting prong three, the interests and abilities of women. In 2006,
plaintiffs requested attorney fees of $207,609.50 and costs of $12,477.82 for a total
of $220,087.32. The court awarded a total of $148,472.59 (2006, 59). In 2009, the

plaintiffs again filed a motion for the original $220,087.32; the motion was denied
(2009, 18).

Heather Mercer, 2 high school all-
for the Duke University football teq
2005). Although she fajled ¢o make
ticed with the kickers. Later in the
scrimmage game and kicked a fie]d

state football kicker, tried out as a walk-on player

m (Mercer v. Dyp, Unz'versz't_y, 1998, 1999, 2001,
the team, she served as a team

manager and prac-
year, she was selecred to play

ball team” (2005,
Appeals for the Fourth

that
while the contact-spor¢ exemption would
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ave shielded D.Uk'E f.rom lial')ility had .it refused to allow Mercer to try out for the
S the exception did not give Duke license to discriminate against Mercer because
of her €% once Dukf: decided to allow her to join the team” (2005, 202). Mercer
received “one dollar in co’:npensatory dal:nages and two million dollars in punitive
Jamages and attorney fc‘_fs (2005, 202). The one-dollar compensatory damage award
meant that the court bCIIE\.ICd that Mercer had not been damaged financially; she had
not lost income or potential professtonal status. The punitive damage award, as ex-
Jained earlier, was assessed against Duke University with the knowledge of Duke’s
fnancial positions, at 2 level the court hoped would stop Duke from committing such
pehavior in the future.

In Brust, et al. v. Regents of the University of California (2007, 2009), Brust, Bulala,
Ludwig, and all other female athletes enrolled in the University of California, Davis
fled a class action suit against the university under Title IX, the Fourteenth Amend-
ment to the U.S. Constitution, and other state laws in 2007. Brust and Bulala were
skilled field hockey players. Ludwig was a rugby player and a club member wrestler.
Discovery revealed that during the 2005-2006 academic year, female enrollment was
55%, while intercollegiate varsity teams enrolled only 50% of the University of Cali-
fornia, Davis, undergraduate students. The case is unique in that it published the de-
tails of the settlement agreement, including equitable relief, squad size, participation
differential, funding, reporting, monetary relief, and attorney fees. A field hockey team
was part of the settlement agreement.

Foltz, et al. v. Delaware State University (2010), a class action suit, was prompted by
the university’s decision to eliminate the women’s equestrian team. Plaintiffs requested
a temporary restraining order and preliminary injunction. Temporary restraining or-
ders and preliminary injunctions required the university to stop its action; in this case,
to stop the elimination of the equestrian team. The suit was for “present, prospective,
and future female students and athletes at the university—fulfilling the numerosity re-
quirement of Rule 23” (Foltz, et al. v. Delaware State University, 2010, Overview). The
case continues. The value of the case is in the detailed explanation of the requirements
for a class action suit.

Choike v. Slippery Rock University (2010) provides a supervised and published settle-
ment, something not found in earlier documents. Plaintiffs were 12 members of the
women’s swim, water polo, and field hockey teams who filed charges against Slippery
Rock University for “intentional discrimination for failure to provide equitable ath-
letic opportunities for [SRU’s] female students and equitable treatment of its female
students, including its announced elimination of three viable women’s athletic teams”
(2010, 3). In January 2006, the university announced the elimination of eight varsity
sports: men’s and women’s water polo, women’s field hockey, men’s golf, men’s wres-
tling, and men’s tennis. Soon after the announcement, students formed a committee
(Save our Sports) and met with the athletic administration without success. An au-
dit conducted in November 2005 showed participant opportunities for 2001 through
2005, with the following disparities between the number of undergraduate women en-
tolled in the university and the number of university women participating in collegiate
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TABLE 5.1. Slippery Rock University Male to Female Sport Participag;
lon ;e -
(3

Year Disparity Wity
2001 12.3%
2002 11.2%
2003 8.7%
2004 8.7%

athletics (Table 5.1). (To be in compliance with Title IX and the Fourteenth, &
ment to the U.S. Constitution, the number needs to be as close to zero as pOSsib;ne“d-
A formal student survey found that the interests of females had been met. Re.)

management appeared in chis case as a successful means of manipulating Titl:s;er
equity. While roster management existed since the first implementation of Tige I)z(
this is the first time it appears as d viable means of addressing equity to a court of |, )
Roster management is the Joading of female teams with all athletes that try our, b:v;
only taking a small number of persons on the team to competitions and other eveng
Some schools have had as many as forty females on a tennis team, but only eight en-'
tered competition. At the same time, the males had a team of ten: eight in competition

and two substitutes. Roster management is severe, as demonstrated in this and the

following cases.
Joike obtained an attorney and chose to file a class action suit

The athletes in C)
top the elimination of the women’s teams men-

g a preliminary injunction to s
he university’s president and athletic director under
d unequal coaching and training, equipment and

events transportation, uniforms, playing

requirin
tioned above. The women sued t
Title IX for equal participation an

supplies, publicity; promotional materials,

felds, locker rooms, and facilities.

The students’ claims were successful and a case management conference was sched-
uled (Choike v. Slippery Rock University, 20006). Since that time, the parties returned
to the court in 2007, 2008, and 2010 in an effort to resolve disputes. The case has the
value of the Temple case mentioned earlier in this chapter.
et al. v. Board of Regents of the University of California, Davis (UCD),
aintiffs claimed that the university had a long-standing
hat was eliminated. The university says there was a
men varsity wrestlers were given the
but did not compete
sed roster limits
| created

contemporary

In Mansourian,
et al., (2008, 2010, 2011), pl
women’s varsity wrestling program t
single wrestling program event. It appears that wo
same experience as the men or were members of the men’s team,
with men or follow NCAA rules. In 2000, when the university impo
on teams, the women were removed from the wrestling team. This remova
a media blitz causing UCD to reinstate the plaintiffs. In the fall of 2001, the women!
were forced to try out for the men’s team using the male rules. “Plaintiffs contend that
at practice the head wrestling coach was hostile to the women and did not prOVide

them with any coaching tips, or support” (2010, 10).
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ween 1995 and 2005, the University of California, Davis was short of propor-

Bef. by over & hundred varsity slots each year (2010, 14). They were warned of the
tionalllt)’ by the Office of Civil Rights, California National Organization for Women,
inqultzumerous memos between collegiate administrators. No steps were taken to add
and lﬂmS In 2003, plaintiffs filed an action asserting six claims. The claims included

' ogréilon .of Title IX based on unequal opportunities; violation of Title IX based on
v1ola:1al financial assistance; retaliation in violation of Title IX; violation of 42 USC
un;;. violation of the California Unruh Civil Rights Act; and violation of public policy
(lzld,;;ourian, et al. v. University of California, Davis, et al., 2010, 17). The court denied
he motion. The athletes filed a number of complaints without success and then filed
» Fourteenth Amendment equal protection claim regarding the removal of plaintiffs
from the varsity wrestling program based on gender and the permanent barriers that
they faced. Defendants were successful in their motions with one exception. Plaintiffs
successfully presented “triable issues of fact with respect to their 1983 claims arising out
of the assertion that defendants violated the Equal Protection Clause by maintaining an
sthletics program that discriminates on the basis of gender” (2010, 50).

In Equity in Athletics v. Department of Education and James Madison University
(2007, 2008, 2009, 2011), the plaintiff (a nonprofit organization comprised of male
student-athletes, coaches, parents, alumni, and fans) challenged the equity by enroll-
ment requirement of Title IX. The appellate court held that the recommended accom-
modations did not violate the Equal Protection Clause, and therefore it was legitimate.
Equity in Athletics also sought relief against James Madison University, challenging
their decision to eliminate ten sports. Controversy existed over enrollment and schol-
arships; the court found that women had not achieved equity. The district court dis-
missed the Equity in Athletics constitutional, statutory, and procedural claims against
the Department of Education and James Madison University.

A class action suit was brought by members of the women’s rowing team against the
University of Cincinnati under Title IX and the Fourteenth Amendment Equal Pro-
tection Clause, for failure to provide the team with a boathouse, minimal equipment,
training facilities, coaches, and scholarships (Miller v. The University of Cincinnati,
2008). Cincinnati started a women’s rowing team but could not afford it. The univer-
sity decided to discontinue rowing and created a lacrosse team. The university was in
compliance with prong one of Title IX accommodations and remained in compliance
after eliminating the rowing team. Therefore, the court found for the university.

Another complaint regarding facilities, this time in softball, was Hess, et al. v. Ra-
mona Unified High School, District, et al. (2007, 2008). Women softball players filed
a complaint for equal facilities; the men had two fields on campus while the women
practiced and played on an off-campus facility. The court required the school to build
a softball facility on campus.

A decision still in process regarding opportunities for league play is Barrs, et al. v.
The Southern Conference (2010). The suit against the league was a request to expand
PO,St—scason sports from four to eight for men’s and women’s soccer, men’s and wom-
€N's tennis, women’s volleyball, and women’s softball. They “allege that this decision
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and damages. The court’ tiffs were grad“atmg’ soime of £ € ims became Toot; the
plaint- As the named plalﬂ dha opportumty from the court to €xpand the Plain

ived .
plaintiffs requested and recel his case addresses many of the complaings bfotlght by

i ction suit. T il
uflgmup ::s:ll?asgics in the early days of gender equity.
athletes ag

Scholastic Athleat llilsgb School Athletic Association (1986, 1988), one of the Mot
Ridgeway v. Montan

.. achletics at the secondary level, was a class action gyj,
comprehensive decisions 1 2 high school girls against the State Athletic Associg.
brought on behalf of all Montf’ln £ Title IX, the Fourteenth Amendment to the Us
tion. The lawsuit alleged v101.at10.n5 Oof o Tl el e ol disCrimina:
Constitution., and the anstl}u:lc:):ts LML K el il ) iy
tion existed in the number o fa[:;iliti;& equipment, coaching, trainers, transportatiop,
S SCthUlcsc’la“d;Z‘;slss t(;Jublicity, and general support. The parties accepted ap
;he SChootl 32: ,r;l:rlided fo,r equal opportunity and placed a court-appointed facilit,.

gfe_em;“ e Tﬁe settlement gave specific roles of enforcement to the Montana office
;‘;fp':llb;:i‘;lgst-ruaion and to individual schools. Tbe entire s.tate of N{ontana~not just
the three schools represented in the class action suit—were mcluded-m the settlement,
Although the decision is precedent only in Montan.al, the ca.se provides a formula for
secondary schools to use in avoiding discrimination in athletics.

Richard Landow, on behalf of his daughter Kayla, sued over the inequities between
women and men in her school softball and baseball programs (Landow, et al. v. Schop]
Board of Brevard County, 2000, 2001). Among the differences were the quality of
uniforms, available equipment, choice of fields for practice and game play, and locker

rooms. The District Court for the Middle District of Florida found for the students
and ordered the board to take the following measures:

1) Develop a plan that elevates the girls’ softball program at Titusville and Astro-
naut to the level enjoyed by the boys’ baseball teams at those schools.

2) Not later than February 1, 2001, counsel for the parties shall meet in person
ata mutually convenient Jocq

they can agree

. ton in a good faith effort to determine whether
pon a single
this Order,

plan for remedying the inequalities addressed in

3) Not later than March 15, 2001
Court, ,

the parties shall both file 4 io; :
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portunity to compete in the New York Regional and State Championships in
cex, violates Title IX” (McCormick, et al. v. The School District of Mamaroneck and
SOCSc/;ool District of Pelham, 2004, 302).
,/”Three of the primary scholastic cases involved scheduling. The plaintiffs in Horner
, Kentucky (1994, 2000) and Alston v. Virginia High School League, Inc. (1999, 2000)
l<;st- Communities Sfor Equit{y.v. Michigan High School Athletic Association (2003), after
Jppearing in court at least nine times between 1998 and 2008, put together an equity
Jan and established attorney fees. Twelve female high school slow pitch softball play-
ors brought suit against the Kentucky State Board of Education for Elementary and
gecondary Education and the Kentucky High School Athletic Association for discrim-
nation in sanctioning of sports for women and refusing to sanction fast pitch softball
(Horner v. Kentucky, 1994). Their claims were under the Equal Protection Clause, Ti-
Je IX, and state law. The district court granted summary judgment for the defendants;
female athletes had not been denied equal athletic opportunity. The school had offered
equal opportunities in accordance with the interest and abilities of students (prong
three of the Title IX implementing guidelines). Also, the plaintiffs had failed to prove
intentional discrimination. Horner appealed the decision. The United States Court of
Appeals, Sixth Circuit, reversed the trial court’s decision and found for the plaintiffs

of the oP

under the Title IX claim. The court affirmed the trial court’s equal protection claim.
Alston v. Virginia High School League, Inc. (2000) was a challenge of intentional dis-
crimination against women in the scheduling of athletic seasons. The court ruled that
the Virginia High School League was not an entity subject to Title IX.

Communities for Equity v. Michigan High School Athletic Association (May, 2001,
Sept., 2001, Dec., 2001, Feb., 2002, Aug., 2002, 2003, 2006, 2007, Mar., 2008, Aug.,
2008) was a challenge of sex discrimination in the planning and scheduling of sport
seasons and sport competitions that began in 1998 and was not resolved for ten years.
In the initial court session, the standing of the plaintiffs and defendants, rather than
the issue, was the discussion. In 2000, the class action was approved, and in 2001,
the court determined that the Michigan School Athletic Association’s scheduling of
interscholastic athletic seasons violated the Equal Protection Clause of the Fourteenth
Amendment to the Constitution (Dec., 2001). A compliance plan was approved in
2003 (9). Plaintiffs continued to return to the court to bring various seasons in ei-
ther the Lower or Upper Peninsula of Michigan into compliance. During that time,
their certiorari to the U.S. Supreme Court in April 2007 was denied. In 2008, the
United States District Court for the Western District of Michigan, Southern Division,
aW:?rded over $4.5 million in legal fees against the Michigan High School Athletic As-
sociation (Mar., 78).

High school female ice hockey athletes suing a league for discrimination was first
found in Mason, et al. v. Minnesota State High School League (2004), and later, a Min-
fesota female ice hockey enthusiast asked the U.S. Department of Education to in-
tervene in the league issue in Cobb & Saly v. United States Department of Education,
Office of Civil Rights (2006). In Mason, female ice hockey players requested a state
tournament sjte equal to that provided the males. The men played in Xcel Energy
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ractice of requiring individual female members of the cross-country, indoor, and out-
Jdoor crack teams to be counted as members of all three teams even though they prac-
diced with only one of the. teams, was found to be in violation of Title IX. This case is
, classic receipt for anal)tZlng sports for the possibility of roster management by schools
and universities attempting to come into compliance with Title IX. One suspect area is
the number of athletes on a team that are not included in travel and competition. The
court refused to recognize a competitive cheerleading team as a varsity sport for the

urposes of Title IX, and therefore refused to count the cheerleaders as female varsity
athletes. It was the court’s decision to deny cheerleading sport status for the purpose of
gcnder equity that received widespread national visibility; however, the roster manage-
ment component was equally important to the sport professional.

Males Complaining of University Systems for Attaining Equity
Gender equity laws and policies have encouraged administrators of athletic programs
to increase opportunities so that male-to-female participation levels reflect enrollment
ratios. Some administrators have made the decision to reduce male participation op-
portunities in athletics instead of increasing female participation. This practice is ac-
ceptable under a strict reading of the law, and its acceptance has been confirmed by
the courts. It does, however, become an issue of ethics. An analysis of the nine cases
brought by males since 1994 as they lost competitive opportunities include Kelly v.
Board of Trustees of the University of lllinois (1987, 1990, 1993, 1994), Gonyo v. Drake
University (1993, 1995), Cooper v. Peterson (1995), Lichten, et al. v. State University of
New York at Albany, et al. (1996), Boulahanis, et al. v. Board of Regents, Illinois State
University, et al. (1999, 2000), Neal, et al. v. The Board of Trustees of the California
State Universities, et al. (1999, 2002, 2003), Chalenor, et al. v. University of North Da-
kota (2000, 2002), National Wrestling Coaches Association, et al. v. United States De-
partment of Education (2003, 2004), and College Sports Council v. Department of Edu-
cation (2005, 2006, 2007). The Kelly case concerned the elimination of swimming,
diving, and fencing. The Lichten case involved tennis, swimming, and wrestling. The
Boulahanis case was the elimination of soccer and wrestling,

Five of the cases mentioned above involved athletes who sued their universities be-
cause wrestling had been cut in an effort to bring collegiate sport competitive oppor-
tunities into compliance with gender equity. In all of the situations, the courts denied
the request. In March of 1993, Drake University cut its wrestling program in response
to university budget cuts and lack of support in its athletic conference and community.
The scholarships of existing wrestlers were honored until each athlete’s graduation.
Five of the wrestlers brought a cause of action against the university, its president,
and its athletic director for violations of Title IX and the Equal Protection Clause of
the Fourteenth Amendment (Gonyo, et al. v. Drake University, et al., 1995). Drake’s
Title IX case was weak, as their 1992-1993 data showed a 75.3% male to 24.7% fe-
male participation ratio in an institution with an enrollment of 57.2% females. In
finding against this claim, the court stated, “Restricting universities from eliminating
men’s scholarship sports ... while requiring them to expand opportunities for women
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Tide IX did not inc.lude a claim of retaliation; the court of appeals confirmed the
district court’s decisnon: Th.e U.S. Supreme Court reversed the decision, stating that
the “private right of actu.)n implied by Title IX encompassed claims of retaliation for
5 omplaining about sex discrimination as: (1) such retaliation was (a) by definition an
neentional act, (b) a form of discrimination; and (c) ‘on the basis of sex” (Jackson,
2005, 1498)-

Two collegiate cases decided near the same time as the Jackson case, Wells v. Board of
Trustees of the California University, et al. (2005, 2006) and Burch v. Regents of the Uni-
versity of California, et al. (2006), did not seem to be influenced by Jackson. Mr. Wells
was hired as men’s and women'’s track coach by Humboldt State University in 1980 on
a one-year contract. David Wells complained that women’s athletics was dispropor-
ionally funded in relation to men’s. His comments caused the university to appoint
» faculty committee to conduct an investigation; the investigation confirmed that the
funding for the teams was disproportionate and in violation of Title IX. The violation
was ignored. Wells also conducted his own evaluation and further discovered that 2
Jarge sum of money, $270,000, was unaccounted for in the athletic department. He
filed complaints with administrators, the state auditor, and the Office of Civil Rights
in 2001.

In April 2003, Wells received a contract for 10 months, rather than 12 months as
his previous contracts had been, and his track team’s budget was reduced by $104,000.
He sued for retaliation under Title IX. He lost; his year-to-year contract did not give
him the right to a renewed contract. Thus, his case was not a constructive discharge.

Michael Burch, head wrestling coach for men at the University of California, Davis,
was a part-time employee of the athletic department in addition to a lecturing position.
Burch made a weak wrestling team successful and received a local coach of the year
award. He also complained about the status of wrestling for women. Shortly after the
equity complaint, his coaching contract was not renewed.

Burch sued the university for retaliation, claiming he was punished for his “positive
he women wrestlers who practiced with his team but could not compete
imposed roster management system, the wrestling team
the women were removed from the roster. Burch

advocacy” for t
in events. Under a university-
was capped at 30 and as a result,

was successful against the athletic director,
irs. Among the five components of the holding of the court

for the plaintiff were: a) the fact issues as to whether reasons given for termination
were pre-textual, and b) the coach’s claims of gender discrimination affecting wrestlers
were protected by the First Amendment. Holdings for the defendant were that: a) the
coach’s complaint of no separate women’s wrestling team did not violate Title IX, b)
the university provided gender neutral explanation of termination, c) there were fact
issues as to whether the university would have terminated the coach in absence of his
statements, and d) the chancellor had no involvement with termination decisions and
was not liable for free speech violations (Burch, 2006).

Kiser, the male women’s basketball coach on a yearly renewable contract at Clark
College, was dismissed. He filed a cause of action against the college for retaliation,

associate athletic director, and assistant

chancellor for student affa



chapter FI'®

110 he athletic director (AD) if he contjy,
€

by t 008). He claimed t} .
R Clark College: 2C fldge’s mer’s and At they,
stating that his ) ob e ions . petween phigiSosvs Womeyy,

d to make Title IX allegat! inequality >~ n budgets travel aCcc_’mmodations, a
:l:isted “a consistent pattert czjiffereﬂces were,,l (2)- The college Sal.d he was fireq for
basketball teams. e Saiddthlf worﬂcn’S tea;nismd for the college; Kiser appealed. The
ward the ¢ fo

the AD’s hostility to nds. The tria couftllc case for further proceedings. There is
unds.

. i d and rema? r aching position was under a year-
court Of appeals reverse a o ‘

- ut because eeding Jiam .
Sim o fe‘al‘a;‘on’ : difficult t1m€ succ ollege’s athletic director in 1989, Q. 0
i €
contract, Kiser may hav C

ette liance with Title IX T
. od as Lafay’ . 0 comp oy
T e ring the colle® lnck)’ road she faced in attemptip,
her first responsibilities was t;’009 identifies th‘j1 f;mpetitive decisions. She wag alsi
1 ment O - -
detailed court d.ocu morale, managcment, take a stand against the managemeny
to satisfy compllanc.e,  wdand > aches 0
ng

faulted for encouragt

ten
threa
d been e

tO—year

. . . Th o
from NCAA Division CTJEe to lE;xsclic::d poroerej ﬁi‘:;:imn
. thletics 10 009). The co : : ent,
sungj;»tion tgor;;\:;al 2002, 2003, 20006, 2 t ases for her dismissal, while she Cited
v. Lafayette D

R 3 jon as the e ] . :
formance, and insubordinat discrimination. Following a nine-yey,
poor performance, | with Title IX and age d15¢! f Pennsylvania concluded thy,
retaliation for her wor. Vit e Eastern Ticiaete
istrict Cou
battle, the U.S. Distric

f pointing to evidence that would allow a fa¢
o /
Dr. Ackinson “has not met the buf(%en [;on' discriminatory reasons for her termin,.
S llege’s legitimate,
finder to discredit the Co
. » 0 612 “ n )
“0; l(l20 '9’ ]ac,)éson there appear to be a number of suits among p(eiople 'Who .ha‘% €x
ollowin : ..
rienced pi)blems in their coaching positions and also had de}f;endle eqfl:llty Plr InCiples
P o i r their loss of employment.
for females. Thus, they sued for retaliation under Title IX fo e oo ploy
. stricts 1
In many of these cases, particularly among secondary sch?o s, the districts were suc
cessful in the courts, claiming incompetence, insubordination, unethical conduct, and
poor competitive records. Many of the secondary-school personnel lost their year-to-

year contract coaching positions but retained their teaching positions. Obviously, some
did not fully understand the rights of the school district in a year-
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o ,
uities, and the head women’s golf coach at the same university received

bout ineq :
ut ttle her claim (Funk, 2009).

500,000 €05

SEXUAL HARASSMENT

sezual harassment inclu.d'es a.ctions 0€ employees, supervisors, teachers, coaches, prin-
cipals and students. Litigation .has involved same- and opposite-sex relationships.
Claims ar€ usually ﬁ.le.d.under Title IX an‘d 42 USC 1983. In these decisions, courts
cxamine the responmb'lllty of the agency (including knowledge or direct involvement
n the incident, a negllgent or reckles§ standard), Title VII standards (for hostile en-
virOnments), and quid pro quo (a strict liability standard). The two major kinds of
sexual harassment are hostile environment and quid pro quo.

Hostile Environment and Quid Pro Quo

Hostile environment usually involves behaviors of continuous harassment of a sexual
nature. It involves repeated, unwanted requests for sex, offensive touching, or threats of
a sexual nature. Offensive pictures, stories, and jokes are often evaluated in the context
of what is considered appropriate behavior in the community. Quid pro quo, a strict
or automatic liability standard, means that certain benefits are conditioned on sexual
relationships. Business benefits, high grades, or money are among the conditions.

In Faragher v. City of Boca Raton (1994, 1996, 1997, 1998), the U.S. Supreme Court
nd that employers were vicariously liable for a hostile work environment. The em-
ployer was liable to the victim whether the employer knew (or should have known)
of the harasser’s conduct. Faragher resigned her lifeguard position with the City of
Boca Raton, Florida, and brought a cause of action against the city and her immediate
ing that the supervisors had created a sexually hostile environment,
her and other female lifeguards to uninvited and offensive
marks, and by speaking of women in offensive terms, and

fou

supervisors, stat
“repeatedly subjecting Farag

touching, by making lewd re
that this conduct constituted discrimination in the terms, conditions, and privileges of

her employment in violation of Title VII and the Civil Rights Act if 1964” (Faragher
v. City of Boca Raton, 1998, Syllabus). The district court found the City of Boca Raton
liable for the harassment of its supervisors; the Eleventh Circuit reversed, holding that
the supervisors were not acting within the scope of their employment. The U.S. Su-
preme Court agreed with the district court.

Female soccer players brought an action under Title IX and 43 USC 1983 against
a group of University of North Carolina administrators, alleging hostile environment
and sexual harassment against the women’s soccer coach and others. The graphic de-
scriptions of hostile environment and sexual harassment in this case enables a reader
to recognize such actions in a specialized educational environment like sport. Also,
administrators will note that the action was brought against the head and assistant
coaches, an athletic trainer, the estate of a former chancellor, an assistant to the chan-
cellor, former and current athletic directors, and an assistant athletic director. Each
Was sued individually and in their official capacity (Jennings v. University of North
Caroling at Chapel Hill, et al., 2002, 496). Plaintiffs brought eight claims:
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player alleged report to university’s counsel, if proven, provided university with
actual notice of hostile environment, as required for university to be liable
under Title IX. (Jennings, et al. v. University of North Carolina, 2007, Holding)

3)

In 2007, the United States Court of Appeals, Fourth Circuit, ruled against Jen-
he Title IX and 42 USC 1983 claims, demonstrating the kinds of detailed
ruations that need to be met to succeed under these laws. The allegations against

for sexual harassment and hostile environment; and against the university

the coaches
for failure tO act, if proper notice was given, remained. No further decision has been

nings ont

l-cported.

paculty to Student Sexual Harassment

A female student in Texas public high school had a sexual relationship with her male
reacher; however, she did not report the incidents to school officials. Later, the po-
Jice discovered the couple having sex. The teacher was arrested and the school district
rerminated his employment (Gebster, et al. v. Lago Vista Independent School District,
1998). The student filed suit against the school district for sexual harassment under
state law, Title IX, and 42 USC 1983. The trial court dismissed the federal claims and
remanded the case to state court as a negligence claim. The appellate court affirmed
the trial court’s dismissal of the federal claims. U.S. Supreme Court review was sought
and received. The Court found that the “student was not allowed to recover for sexual
harassment by one of the district’s teachers unless an official of the district had actual
notice of and was deliberately indifferent to the misconduct” (Gebster, et al., 1998,
Overview). For a school district to be held liable under respondeat superior or construc-
tive notice, they must be aware of the situation. Respondeat superior refers to tort li-
ability of the person in charge; constructive notice requires that the individual must be
warned of the situation if he/she is to be held liable. Respondeat superior is a tort theory,
while constructive notice is a civil rights theory.

In this case, the Supreme Court established a standard for sexual harassment cases
in school districts. The plaintiff must prove that the abuse occurred, that the school
authorities were properly informed, and that they did nothing about it. In a recent
case, Jane Doe, et al. v. School Board of Broward County, Florida, et al. (2010), the
United States Court of Appeals, Eleventh Circuit, grappled with the issue of who
needs to be informed in the school and the actions the informed person is expected to
take. In this situation, the principal was informed and requested written notice; hear-
ings were held and the teacher was exonerated. Questions were raised by the court as to
the discovery process and who was invited to provide written testimony.

The court stated, “In the case of teacher-on-student sexual harassment, our analysis
is governed by the Supreme Court’s decision in Gebser v. Lago Vista Independent School
District (1998).... Title IX liability arises only where an official of the school district
who at a minimum has authority to institute corrective measure on the district’s be-
half, has actual notice of and is deliberately indifferent to, the teacher’s misconduct (Id.
at 277,118 S. Ct. at 1993)” (Jane Doe, et al. v. School Board of Broward County, Florida,
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riond erson could find (1) that CU had actual notice of sexual harassment by CU
r jents, bY football players and recruits before Plaintiffs’ assaults or (2) that CU was
st ¢ to such harassment” (Simpson, 2005, 1235). There was lack of evidence
: d indifference. The plaintiffs appealed. The U.S. District Court reversed

the grant of summary judgment to CU and remanded for further proceedings. They

ed that
the evidence before the district court would support findings that by
the time of the assaults on Plaintiffs, (1) Coach Barnett, whose rank
in the CU hierarchy was comparable to that of a police chief in a mu-
nicipal government, had general knowledge of the serious risk of sexual
harassment and assault during college-football recruiting efforts; (2)
Barnett knew that such assaults had indeed occurred during CU recruit-
ing visits; (3) Barnett nevertheless maintained an unsupervised player-
host program to show high-school recruits “a good time”; and Barnett
knew, both because of incidents reported to him and because of his own
unsupportive attitude, that there had been no change in the atmosphere
since 1997 (when the prior assault occurred) that would make such mis-
conduct less likely in 2001. A jury could infer that “the need for more or
different training [of player-hosts was] so obvious, and the inadequacy
so likely to result in [Title IX violations], that [Coach Barnett could]
reasonably be said to have been deliberately indifferent to the need.

(2007, 1184-1185)

stat

SUMMARY

Gender equity laws are the Fourteenth Amendment to the United States Constitu-
tion, Title IX, the Civil Rights Restoration Act of 1967, the Civil Rights Act of 1991,
and the Equity in Athletics Disclosure Act. The Fourteenth Amendment and Title
IX identify and give basic rights. The Civil Rights Act of 1987 restored Title IX to its
original intent following the “program specific” approach that resulted from the Grove'
City case. The Civil Rights Act of 1991 provides attorney fees and punitive damages,
and requires the defendant to take the lead in disproving the charge of discrimination
in the civil rights area. The Franklin v. Gwinnett (1992) case verified the operation of
the 1991 statute. The Equity in Athletics Disclosure Act provided society with factual
information on which of its members could make decisions.

Disparate treatment and disparate impact (equity by enrollment) have become the
bases of many court decisions. Court cases have come from athletes and their parents,
coaches, athletic personnel, and others. Note should be made that no school that has
!)een sanctioned by the Office of Civil Rights or the courts under Title IX has lost
its federal or state funding. Court decisions have been provided under the impact of
athletic governance, collegiate and scholastic women seeking equity, roster stacking,
complaints by male athletes, retaliation, and sexual harassment. ‘
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Americans with Disabilities Act
(ADA)

OBJECTIVES

Upon completing this chapter, you will:
1) understand the relationship between various laws applicable to accommodat-
ing people with disabilities in sport settings;
2) be able to explain what a plaintiff is required to establish to bring a claim for
violation of the ADA;

3) be able to apply the steps necessary to make a determination about modifying

sport rules or eligibility for people with disabilities;
4) understand the detailed requirements for stadium accessibility; and

5) know how to conduct an individualized inquiry assessment of a person with a
disability who has requested a modification of policies and procedures.

INTRODUCTION

Providing equal opportunity for people with disabilities is the fundamental principle
of the Americans with Disabilities Act (ADA) of 1990 (U.S. Department of Justice,
2011). Sport opportunities for people with disabilities have expanded since passage of
the ADA. With the enactment of the ADA, efforts have been focused on including
people with disabilities in sport, as both participants and spectators. Historically, full
participation and equal opportunity in sport and recreation services have been a chal-
lenge for people with disabilities (Fay & Wolff, 2000). This can be attributed to physi-
cal barriers to participation, such as inaccessible sport and recreation facilities, as well
as a fundamental lack of understanding of the needs of people with disabilities while
participating in sport or while attending sporting events.

Today, providing a barrier-free and inclusive environment for people with disabili-
ties has become an emerging priority in sport management and “is now (or should
be) an integral part of any discussion when making programming decisions or facility
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ADA Titles
The ADA contains five titles which detail legal rights provided to persons with
disabilities-

Title I: Employment

Title II: Public Services

Title III: Public Accommodation

Title IV: Telecommunications

Title V: Miscellaneous Provisions

Title I protects people with disabilities from employment discrimination in busi-
nesses with 15 or more employees. Businesses that fall within the scope of ADA are
required to provide reasonable accommodation so that the individual with a disability
may perform the required tasks of his/her job. For example, an arena that provides a
ticket taker who has chronic back pain with a chair to take periodic breaks while tak-
ing tickets may constitute a reasonable accommodation.

The key provisions of the ADA applicable to sport, physical activity, and recreation
services are Title IT and Title III (Grady & Andrew, 2003). Title I mandates that
public entities, including state and local governments, give people with disabilities an
equal opportunity to benefit from all of their programs, services, and activities (42
USC 12132). Title II incorporates aspects of Section 504 of the Rehabilitation Act.
Title I is enforced in schools and is a factor when sport and physical activity facilities
are municipally owned. Title II is important in creating individualized educational
programs (IEPs) for students with disabilities that include or should include physical
activity and aquatics.

Educational components of Title II are also addressed under the Individuals with
Disabilities Education Act (IDEA). IDEA “requires public schools to make available
to all eligible children with disabilities a free appropriate public education in the least
restrictive environment appropriate to their individual needs” (U.S. Department of Jus-
tice, n.d.). IDEA requires public schools to develop an Individualized Education Pro-
gram (IEP) for each child that reflects his/her needs (U.S. Department of Justice, n.d.).

Title I1T provides protection for individuals with disabilities seeking access to places
of public accommodation (42 USC 1282). Title III specifically mentions sport, recre-
ation, and play facilities and is usually the area of greatest concern in sport and physi-
cal activity. “Title III of the ADA outlaws not just intentional discrimination but also
Certain practices that have a disparate impact upon persons with disabilities even in the
a.bsence of any conscious intent to discriminate,” also known as de facto discrimina-
tion (Zndep, Living Res. v. Oregon Arena Corp., 1169). With respect to de facto viola-
tlfms’ places of public accommodation under Title III are only required to “take reme-

1:.11 Measures that are (a) effective, (b) practical, and (c) fiscally manageable” (Ass2 for
D’mblm'Am., Inc. v. Concorde Gaming Corp., 1362).

. Title TV addresses telecommunication and telephone services with the FCC and in-

Vidual sates working on complaints. Title V involves retaliation, nondiscrimination

.
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The purpose of the act is:

) To provide aclearand ¢

omprehensive national mandate for the elimination of

discrimination against individuals with disabilities;

strong, consiste;nt, enforceable standards addressing discrimi-
h disabilities;

lays a central role in enfo
viduals with disabilities; and

2) To provide clear,

nation against individuals wit
| Government p
behalf of indi

including the power to enforce
ess the

rcing the

3) To ensure that the Federa

standards established in this act on

4) To invoke the sweep of congressional au

the Fourteenth Amendment and to regu
of discrimination faced day-to-day by people wit

thority,
late commerce, in order to addr
major areas h disabilities. (42

USC 12101, Section 2[b])

Title I

Title I is “an anti-
be given the same consider
be given” (29 CFR 1630.1[a] Purpose). It reaffirms Title V
of 1964 and Section 504 of the Rehabilitation Act of 1973. The phrase “qualiﬁed in-

32’ :sitafl W_itl})l a fiisabilit'y” refers to a person who is able to perform the essential func
o 504:1 jo wntil or w1th01ft reasonable accommodations. Under the ADA and Sec
o employe can discriminate aganst a qualified individual with a dissbliY

discrimination statute that requires that individuals with disabilities

ation for employment that individuals without disabilities
II of the Civil Rights Act
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- the application and 1areiICNAPLOCESS; hifin'g, assignments, evaluation, promotion,
i d te[mination. Compensation, training, dl-SC1P1inary action, leaves, in-service oppor-
- jties, @ d othef-esrnsy COI?dm.OﬂS’ and privileges of employment must be the same.
tEu;;’lo)’ers have the same obligations to current employees who become disabled while

d.
em’?l;l)Z;D A requires that reasonable accommodations for the physical or mental limi-
ions g4 qualified .applicant b.e made. Reasonable accommodations include facility
2CCESS) restructuring job tasks WIFh accommodations in mind, modifying work sched-
ules, and PfOVid“}g readers, special computers, and interpreters. While the ADA’s role
is to remove barriers and to force en.lPlOYCl‘f to examine perceived barriers, the ADA
does not relieve an emp!oyee or ap[?llcant with a disability from the obligation to per-
form the essential functions of the job. The purpose is to enable persons with disabili-

es to compete in the workplace and be measured on the same performance standards

as all employees.
Accommodations are required unless the accommodation places an undue hardship

on the employer. Factors to be considered in determining undue hardship are:

nature and cost of accommodation;
« overall financial resources of agency;
o size, budget, and profitability of business; and

o financial impact of the recommended accommodation.

An undue hardship defense is also available under Title II (discussed below). These
decisions are made by the Equal Employment Opportunity Commission (EEOC) on
a case-by-case basis.

The ADA does not require an employer to hire an applicant or retain an employee
who poses a “direct threat” to the health or safety of other employees or clients. A
“direct threat” means a significant risk to the health or safety of others that cannot be
eliminated by reasonable accommodations. Direct threat situations in sport and physi-
cal activity nearly always involve safety (i.c., the safety of the clients, participants, and
employees). In these situations, safety requirements are based on real risks—not specu-
lations, stereotypes, or generalizations about persons with disabilities.

Title I enforcement is similar to the enforcement of Title VII of the Civil Rights
Act of 1964. The investigation is conducted by the EEOC. Furthermore, a right to file
alawsuit exists.

Title 11
Title IT of the ADA, Nondiscrimination on the Basis of Disability in State and Lo;
cal qovernment Services, prohibits discrimination in services, programs, and activities
Provided or made available by state and local governments or their instrumentalities.
€ receipt of federal financial assistance is not required for the enforcement of Title
to. s"fa}z ztatute extends the provisions c.>f Section 504 of the‘ Rchabilitati9n Act .o.f .1973
nd local governments, including schools and municipal recreation facilities.
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Title III

Witch Title I1I of the ADA (publi

sport and physical activi i
n are the following:

ent park, or other place
undergraduate, or post-graduate private scho,|

entities),
cluded in this sectio

I) a park, zoo, amusem

of recreation;

J) a nursery, elementary, secondary;

or other place of education;

senior citizen center, of other social service center establish-

K) a daycare center,
ment; and
L) a gymnasium, health spa, bowling alley, golf course, or other place of exercise o

recreation. (Title III, Section 301[7])

Title III requires that all privately operated, non-residential buildings become 3.
cessible to and usable by individuals with disabilities. Title IIT prohibits discrimination

against persons with disabilities in the full and equal enjoyment of goods, services,
and advantages of any public accommodation provided by private

facilities, privileges,
would include provision

individuals or organizations. Discrimination under Title III
of different services or benefits to people with disabilities than are provided to able-

bodied patrons, as well as providing services and benefits in a different manner to
people with disabilities. A place of public accommodation is a facility operated by a
private entity whose operations affect commerce and fall into one of the following
categories: lodging, eating, entertainment, recreation, service, and education. Public
accommod.auons include restaurants, hotels, shopping malls, grocery stores, museums,
and recreation centers, among others.
Under Title III, facilities must comply with the required approach, entry, and use
;tandarc}s. Us; star;)dards are programs, policies, and procedures. Accommodations
or people with mobility impai i impai ing i i
o ,ﬂal [Z th n y impairments, visual impairments, hearing impairments, and
fena apacity issues are to be made. When strict compliance is not possible, minor
eviations are permit iati i
e permitted. H.owever, no deviation that is a safety risk is allowed.
€ Department of Justice (DOJ) recommends a detail i
858 4 ool i £ : s a detailed written plan that estab-
€ prepared. i iectl
At o (iﬁ[; d[? Plans are to include goals, objectives, pro-
Cludin i 1
results. The U.S Attorney General (%faﬁssessrfnem SRl gt S S
I era ce o e 2 . . . .
the ADA. When violations are ident,'ﬁ d C i Righes, oty 3
l o . - . 8. .8
ed, a compliance review is initiated.

The DOJ’s Civil Rights Divis;
" ts D i . .
views and complaints.%fhse Elwsmn is responsible for Titles

is responsible for Title I co

I and IIT compliance re-
mqlll:l Employmen't Opportunities Commission (EEOC)
Plaints. States with laws similar to the ADA and cities
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codes that mirror the ADA standards also play a role in the resolution of
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: ildin

ith b;ls Fohe ADA.
DEFENSES TO DISABILITY DISCRIMINATION

the ADA creates numerous obligations for the sport business, there are several
lable to a service provider that can be used to deny a policy modifica-
to protect the health and safety of other patrons (Grady & Andrew,
tle 11, a public entity is not required to take actions that would result
- undue hardship, including undue financial and administrative burdens (U.S. De-
Jrement of Justice, 2005). Undue hardship refers to “an action requiring significant
difficulty or expense” when considered in light of several factors (42 USC 12111 [10]).
The factors considered are the same as an undue hardship defense under Title I in the
loyment context and include the nature and costs of the accommodation requested,

ancial resources of the facility providing reasonable accommodation, the
sulting from

yiolatl

While :
Jefenses aval
tion request ©f

2003). Under Ti

emp
the overall fin
aumber of employees at the facility, the effect on expenses and resources re

the accommodation, the overall financial resources of the covered entity, and
f operation of the covered entity (42 USC 12111[10, A]). Under Title II, the
d to make reasonable modifications to policies, practices, and
unless the service provider can

providing
the type o
public entity is “require
procedures where necessary to avoid discrimination,
demonstrate that doing so would fundamentally alter the nature of the service, program,
or activity being provided” (U.S. Department of Justice, 2002). The fundamental altera-
tion defense was raised by the PGA, where the Supreme Court held that allowing Casey
Martin to use a golf cart during PGA qualifying tournaments would not fundamentally
alter the nature of the golf tournaments (PGA Tour v. Martin, 2000, 690).

Similarly, Title III requires “reasonable modification of policies, practices, or proce-
dures of a public accommodation unless doing so would fundamentally alter what is
offered” (PGA Tour v. Martin, 2000, 668).

Title I11 also requires the removal of architectural or structural barriers that prevent
access to public accommodations, when their removal is readily achievable (42 USC
12182[b)). If barrier removal is not readily achievable, the public accommodation must
make its goods or services available to people with disabilities through alternative meth-
ods, if such alternative methods are readily achievable (42 USC 12182[b]). For exam-
ple, if a stadium only sells tickets online, the facility must establish an alternative sales
method, such as calling on the telephone or buying tickets in person at the box office, to
accommodate patrons who, because of their disability, cannot purchase tickets online.

While Title IIT does not allow for an undue hardship defense for the failure to
construct new facilities in accordance with the ADA’s implementing regulations and
l:e?eA Accessib.ility Guidelines (28 CFR 36.406, Appendix A)., an undue. hardship
l)urdnse can still be raised related to policies and procedures using an administrative

en theory (Grady & Andrew, 2003). In PGA Tour v. Martin (2000), discussed
clow, the PGA asserted that if their organization had to review numerous appeals
C:SOther golfers with disabilities requesting accommodations, the administrative pro-
S would constitute an undue hardship (1002). The court referred to Washington v.
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ticipation in the activity” (McGovern, n.d.).

CASES :
The following are examples of cases that have exa%mined the apphbca;[lo;l of t1};e912§‘Dl;‘X in
sport: Martin v. PGA Tour, 2000; Anderson v. Little League Baseball, Inc., ,1 ow-
ers v. the National Collegiate Athletic Association, et al., 2003 ; as well as several cases
discussed below involving age eligibility issues of interscholastic athletes with learning

disabilities.

Modifications of Rules and Policies

Casey Martin’s decision from the United States Supreme Court is the most often
mentioned court decision in sport related to the Americans with Disabilities Act. The
Professional Golf Association (PGA) uses a three-stage qualifying tournament as the
most popular means of gaining entry into its tour. Stages one and two permit a par-
ticipant to use a golf cart while playing; players must walk the course in the third
stag.e. Martin, a professional golfer, has Klippel-Trenaunay—Weber Syndrome, a degen-

accommodation, 8 the third stage of qualifying. Martin was denied the

Martin filed an action against the PGA un
Court of Oregon entered 5 preliminary injun
flament. After a tria], ¢},

dfer Title TIT of the ADA. The District
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cher Title I1L, WhECh includes public accommodations, could be applied in profes-
. pal sport: The [_Jmted S.tates Court of Appeals for the Ninth Circuit affirmed the
" er court’s decision, stating that the golf course was a place of public accommoda-
I nd that the use of a cart during the tour would not fundamentally alter the tour-
nent. The United States Supreme Court affirmed.
naln another high—profile case, Judge Lawrence Anderson of Phoenix, Arizona, a
wheelchair useh was selected to coach a 1992 All-Star National Little League competi-
don (Anderson v. Little League Baseball, Inc., 1992). However, the president and CEO
of Little League Baseball adopted a policy stating that a coach in a wheelchair could
h from the dugout but not from a coach’s box. The safety of the players was the

whe

tion &

coac .
rationale for the decision.

Judge Anderson had been an on-field coach of his son’s team for three years. Coach
Anderson saw the policy as a way to eliminate him from coaching if his team made
the finals. In 1991, Judge Anderson’s team was eliminated early in the competition.
During 1992, the local branch of Little League Baseball allowed him to continue to
assume his preferred coaching position on the field. When it appeared that his 1992
rcam was going to be successful in the national tournament, he filed an injunction
to stop enforcement of Little League’s policy (or, in the alternative, asked the court
10 allow him to participate fully by coaching on the field). The injunction requested
that he be “involved to the full extent of his responsibilities as a coach” (344). He
asked the court to stop Little League Baseball from intimidating or threatening play-
ers, parents, coaches, officials, umpires, and other participants in the game. Anderson
also requested that the court forbid Little League Baseball from attempting to induce
a boycott of the game. The restraining order was granted. Anderson coached his team

in the national tournament.

Eligibility

Bowers v. the National Collegiate Athletic Association, et al. (2003) involved a high
school football player who had been recruited by Temple University, the University of
lowa, Delaware State University, the University of Massachusetts, and the University
of Memphis. The player was denied eligibility to play by the NCAA Clearinghouse.
This intercollegiate athletics clearinghouse had a rule that in order for athletes to be
eligible to play at the collegiate level, they must have satisfactorily completed 13 core
courses in secondary schools. A diagnosed learning disability prevented Bowers from
ta‘king several of the core courses and instead, he took special education classes which
did not satisfy the core courses requirement.

Bowers’s action was against the NCAA, its clearinghouse, and others for violation
of the ADA and the Rehabilitation Act. His request for a preliminary injunction to be
declareq eligible to play was denied. He then added the universities to the complaint.
thl::e I\fligtrict court granted summary judgment for the clea‘ringl}«.:)use anfi, in part, for
fe f\A and a number of the individual colleges and ‘umversmes. Clalm? were sub-
en?he:t y made against other universities. The universities and colleges claimed Elev-

mendment and sovereign immunity. The United States Court of Appeals for the
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rlg/l:;j ;;fitje:t;;i};l/:’g an High SChoo?Athletic‘ Association, Inc. (1996); Reaves ,, Mij,
et al. (1995); University Interscholastic League v. Buchanan and Bfamﬂr (1993); Pottgey 5
The Missouri High School Activities Association (1994); and Szz?"zdzson mﬁm’ Stan{ey v. Mg,

igan High School Athletic Association (1995) involved scholastic atiil.etic association rules
denying eligibility to students over 19 years of age. These rules originateci as safety me,.
sures. Buchanan, Bomar, Pottgen, Sandison, and Stanley each had learning disabilities,
and as a result lost two or more years in completing elementary school. Reaves lost only
one year. Each sought an injunction to permit them to play interscholastic Sports in hig/
her 19th year. All were successful in the lower courts. The Missouri State High Schog|
Activities Association appealed the Pottgen case to the United States Court of Appeals
for the Eighth Circuit. The court of appeals reversed the decision, denying Pottgen the
opportunity to play another year, arguing that the issue was the passage of time, Thus,
he was not able to meet the age requirement in spite of his disability. Rhodes’s denia] of
a request for an extension of Ohio High School Athletic Association’s eight-semester elj-
gibility rule so he could play high school football was influenced by the Pottgen decision
(Rhodes v. Ohio High School Athletic Association, 1996).

A novel case which even the court admitted “push[ed] the margins of federal dis-

ability discrimination laws” was Shepherd and Hollonbeck v. US OC (1075). The'cor™
solidated case was filed by elite Paralympic athletes who challenged “the USOC’s
purported failure to provide them with the services, benefits and financial and other
support routinely provided to their Olympic counterparts” (2006), in violation of the
ADA as well as the Rehabilitation Act. The plaintiffs claimed that “it is discriminatory
for the USOC to provide them programming, privileges, and financial support infe-
rior to that provided non-disabled athletes under the Olympic program” (1075-1076)
The district court ruled against the Paralympic athletes, finding it “irrelevant that the
USOC chooses to provide Olympic Programming only to Olympic athletes as long as

the gateway to that program operates in a nondiscriminatory manner..
afforded a participation opportunity de

.. Plaintiffs are
fined by their disability, the benefits of which

of discrimination but by operation of eligibility
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cessibility

bility is an area that has experienced much high-profile litigation and
red complex interpretations about Wl:lat level of accessibility is required in sport
cilties: uidelines and. stanfiarc.ls' L'lsed in meeting the laws related to accessibility
= Jude the Americans With Disabilities Act Accessibility Guidelines for Buildings and
;:l;cilities’ the Uniform cher'fll {\ccessibility Standards, as well as the 2010 Standards
for Accessible Design. T.wo distinct standards related to accessibility exist, depending
on the year of construction a1.1d date of first occupancy. For “existing” facilities (those
cted prior to 1993), Title III requires the removal of existing architectural bar-
Jities considered places of public accommodation, where removal is “readily
e Jable,” meaning without n}uch difficulty or expense. Facilities intended for first
sccupancy and building alterations started after January 1993 (referred to as “new”
facilities) are required to be in full compliance with all accessibility requirements. A
comprehensive listing of “Stadium accessibility” requirements is published by the De-
partment of Justice (U.S. Department of Justice, n.d.).

As large-scale renovations to old college stadiums are contemplated, such as adding
[uxury suites Of expanding the existing seating bowl, when do such renovations trigger
Jdditional obligations under the ADA (Grady & Andrew, 2008)? There are specific
rules set forth in the ADA and related standards for facilities that undergo renovations.
Under Title III, renovations (referred to as “alterations” in the ADA) made by places
of public accommodation after January 26, 1992, must be “readily accessible to and
useable by individuals with disabilities” to “the maximum extent feasible” (42 USC
12183[a); 28 CFR 36.402). The facility must also ensure that the area of modification
or alteration or expansion complies with the ADA Accessibility Guidelines (ADAAG)
for new construction (Hymas & Parkinson, 2003). For facilities that fall within the
scope of Title II, public entities must ensure that the altered portions of the facility
are accessible but have a choice in applying either the ADAAG or the Uniform Federal
Accessibility Standards (UFAS) to the altered portion of the facility (28 CFR 35.151).

“Alterations” refer to any additions, programmatic changes, or major renovations
(not routine painting and decorating). These alterations include exterior approaches,
entries, and uses of buildings. “A public entity that undertakes alterations ... must take
that opportunity to make the facilities accessible” (Association for Disabled Americans v.
City of Orlando, 2001, 1319). In addition, the sport facility must ensure that the area
of modification or alteration or expansion complies with the ADAAG for new con-
struction (Hymas & Parkinson, 2003).

Pctermining whether a renovation is significant enough to trigger the accessibility
Euldeline? for new construction was the main issue in dispute in a lawsuit brought
rz th:;'Mlchigan Paralyzed Veterans of America against the University of Michigan
. f:; ing 2 planned $226 million renovation of Michigan Stadium, more commonly
Seatinn as Tf'le Big House.” The plans, announced in 2007, called for increasing the

o ag ;apaﬂty to over 108,000, including adding 28 luxury boxes :.md 3,200 in-
05, ;18 outdoor club seats, while only increasing the number of accessible seats from
2. The University of Michigan classified the extensive and costly project as

dium A€

jum access!

sta

conStI'll
riers in fact
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necessary to “repair” severe crumbling of the concrete base of the bowl, not ¢4 Change
or alter the stadium or its seating.

The U.S. Department of Education Office of Civil Rights (OCI.{), which joingg
as a co-plaintiff in the case, believed the scope of the project constituted 5 “renoy,,
tion.” If deemed a renovation, this would trigger the updating of various sectiong of
the stadium, including the seating bowl, to meet the 1% of accessible seating reqyjr,.
ments for “new” sport facilities (U.S. Department of ]ustice-, n:d.). 'In defense of its
position, the university phrased the issue as follows: “The prlnc'lpal Issue in thjg Case
presented by OCR is whether a phased concrete project ... constitutes an ‘alteration’of
the Stadium which would trigger ... the establishment of a percentage of wheelchy;,
places (of all seats) in the alteration, as well as a requirement for dispersion of these
places” (“University’s Response,” 2007). The university’s position was that, as 5 public
institution, the university is required to provide accessibility to wheelchair users ¢, the
stadium “when viewed in its entirety” which they argued had consistently been done
(“University’s Response,” 2007).

The university argued that its efforts plainly satisfied the “program accessibility”
requirement, which assesses whether a program or activity is readily accessible to and
usable by individuals with disabilities, and that no patron with a ticket had been de.
nied access to accessible seating. The Department of Education disagreed, ﬁnding that
the changes to the physical structure of the stadium constituted an alteration, The
university entered into a settlement with the Michigan Paralyzed Veterans of America
and the federal government in exchange for dropping the lawsuit. Under the settle.
ment, the university agreed to implement a plan for enhancing access for people with
disabilities, including providing at least 329 wheelchair-accessible seats when the reno-
vation project concluded in 2010, at a cost of about $2 million (Nelson, 2008).

As ADA litigation has evolved and become more nuanced, so has the nature of the
claims raised by plaintiffs. In Feldman v. Pro Football, Inc., plaintiffs included deaf peo-
ple and people with hearing impairments who regularly attend Washington Redskins
football games. Plaintiffs argued that the Washington Redskins and FedEx Field failed
to provide them with equal access to the information and announcements broadcast
over the stadium’s public address system, in violation of the ADA (699). The Redskins
and FedEx Field offered fans with hearing impairments assistive listening devices; how-
ever, these devices did not benefit the plaintiffs. In 2003, plaintiffs requested that the
Redskins make all announcements on the JumboTron available with closed captioning.
By 2006, when the case was filed, the only captioning that occurred was an emergency
evacuation video. Some aural content also began to be captioned, but not all that the
plaintiffs requested. The captioning was placed on LED boards that were not within the
line of sight of the JumboTron, making it difficult to both watch the JumboTron and
the captioning. Also, the music played in the stadium was not captioned.

The district court ruled in favor of plaintiffs’ motion for summary judgment, hold-
ing that the ADA requires defendants to provide auxiliary aids for the aural content
broadcast over FedEx Field’s public address system, including music lyrics (709)-
The court found that the Redskins could provide anilio e oo e 1ot
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¢ undue burden. However, because the ADA does not dictate a particular aux-
it e used, the appellate court declined to require captioning as the means of
llla:,s for the music lyrics. Defendants appealed the district court’s summary judgment
:zfing and asked the .appellate COUIE dCC.ide. “whether the deaf and hearing-impaired

Jme SPEctators re'qlllre HiCESS to music l}.rr.u?s 1:1 order to fully and equally enjoy defen-
Jants’ goods, services, prnvxleges,.and facilities” (383).

The appellate court agreed with the district court that Title III required the Red-
kins t© provide. fans c?quat‘l acc.ess t-o the .aural information broadcast over the public
1ddress system; mcludln.g mus1c.w1th lyrics, play information, advertisements, referee
calls, safety/emergency information, and other announcements” (390). Furthermore,
the court found that the music played over the public address system during Redskins
home games “is part of the football game experience that defendants provide as a good
or service” (384). In fact, the court stated that “defendants ‘provide more than a foot-
ball game-’ They provide an entertainment experience. This experience includes aural
and visual components that, although not part of the game action, play an important
role in generating support for the game and promoting spectator attendance” (391).

\Vi(hou

Thus, while the ADA requires full and equal access to the music lyrics, the court did
not require the auxiliary aids and services take a particular form, such as through cap-
tioning. The appellate court noted, “When an auxiliary aid of some kind is required,
the regulations acknowledge (1) that the type of aid necessary for effective communi-
cation inevitably will vary with context and (2) that the auxiliary aid requirement is
a flexible one” (392). The court further stated that “full and equal enjoyment is not
s0 capacious as to mean that an individual with a disability must achieve an identical
result or level of achievement as persons without a disability” (392). The district and
appellate courts’ opinions in Feldman suggest that the courts appear to be more willing
to balance what the ADA requires with the practical realities of providing accessibil-
ity to a modern-day sporting event with an excess of 70,000 spectators. This case also
suggests that with increased ADA requirements, future courts may be willing to adopt
a broader application of the ADA to all aspects of managing accessibility at sport and
entertainment events.

2010 REVISIONS TO THE ADA
Significant changes to the ADA that have application to sport facilities were enacted
%n 2010. The requirements provide specific guidance for sport facilities in the follow-
g areas: ticket sales for wheelchair spaces, ticket prices, ticket transfers, hold and
release policies, the secondary ticket market, and the number of accessible and com-
Panion seats that must be sold together. According to guidance provided by the De-
Partment of Justice, “as of March 15, 2011, venues that sell tickets for assigned seats
Must implemeng policies to comply with the new ticketing requirements” (U.S. De-
Partmeng of Justice, 2011, p. 1). According to the U.S. Department of Justice (2011),
: ® hew regulations were necessary because “over the past 20 years, some public and
PIivate venyes, ticket sellers, and distributors have not provided the same opportu-

nj ; . : .
%10 purchase tickets for wheelchair-accessible seats and non-accessible seats” (p. 1).
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These regulations were designed to offer guidance to sport facilities in term

. of tj
sales and seating for wheelchair users. The 2011 regulations apply to selling ticketlcket
assigned seats at events such as concerts, plays, and sporting events (U.S, Depart:; for

ent

of Justice, 2011). The requirements are identical for Title II and Title I entj
apply to tickets sold for single events and those sold for a series of events (eg,s
tions or season tickets; U.S. Department of Justice, 2011).

SUMMARY
The ADA has five titles, three of which have a direct connection to and impacy s
sport and physical activity professionals. Title I covers employment discriminatio;l
Title II prohibits state and local governments from discriminating against people Wit};
disabilities. Title III, the public accommodations and services area provision, Mandage
access to sport facilities and impacts how stadiums and other sport facilities Provide
access to patrons and participants with disabilities.

DISCUSSION QUESTIONS

1. How can the legal requirement to provide accessibility become an opporty-

ties and
ubScrip_

nity for a sport facility to reach out to new customers or enhance the stadium
experience for current fans? Explain your ideas in the context of a response to
the general manager of a medium size sport facility who claims that complying
with the ADA is just “too costly”.

2. How do the defenses provided in the ADA legislation give sport organizations
sufficient protection to operate without fundamentally altering the nature of

sport competition?

ACTIVITY

1. Review the 2010 ADA regulations (http://www.ada.gov//ticketing_2010.htm).
Design a ticket sales policy for a sporting event that complies with the 2010
ADA requirements related to ticket sales.
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