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Preface

The purpose of this seventh edition remains that of providing students
of economics, government, and business administration with an oppor-
tunity to obtain an understanding of the manner in which economic theory
is reflected in antitrust policy. Teachers in these fields are almost uniform
in their agreement that there is no substitute for an actual reading of the
case materials in order to facilitate an understanding of the legal and
economic issues raised by our antitrust laws and to provide the student’
with interesting concrete problems. Students can rarely be required,
however, to read lengthy court opinions in addition to a standard text.
Consequently, I have compiled a list of the leading decisions in this area
and edited them to manageable proportions, taking care, at the same time,
to preserve all that is of lasting significance in the opinions. In every
instance, the original language of the court has been retained; the dele-
tions made were not permitted to interfere with the smooth flow of
thought and language of these judicial opinions. Any footnotes added by
the author are initialed.

A word about the selection of cases: only those that represent truly
landmark opinions have been included. An attempt has been made to
select cases so that the student will have both an understanding of the law
as it now stands and a knowledge of the historical development of the
attitude of the courts on the various legal-economic issues. In addition, I
have continued to devote substantial space to dissenting opinions so that
students can better understand the inherent complexities of the economic
issues faced by the courts.

Although each section of the book is self-contained in the sense that it
covers an issue or problem in its entirety, the various chapters are
definitely interrelated. Thus, for example, Chapter 1 treats court attitudes
toward overwhelming market power, while Chapter 2 deals with the legal
and economic issues raised by direct price-fixing agreements. The cases
in these portions of the book were also selected so that the student might
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easily compare court attitudes toward price-fixing agreements, on the one
hand, and monopoly power, on the other.

This book has now been revised six times since its initial appearance 30
years ago. As in the past, the desire to keep costs at a level that would
permit continued use of this book as a supplementary text had to be
balanced against the need to add cases.

Although final responsibility for selection of materials remains mine, I
am indebted to others for their advice. Alfred E. Kahn of Cornell Univer-
sity provided guidance to the structure.of all previous editions and,
therefore, to this one; without his assistance throughout my professional
career I doubt very much whether I would have found the field as
rewarding and stimulating as it has been. Howard P. Kitt, a senior vice
president at National Economic Research Associates, selected and edited
a number of cases in this and earlier editions and made important contri-
butions to the structure of the book. I would also like to acknowledge the
efforts of Susan Weisberg, Amanda Mardirosian, Lindi Momchilovich,
and Andrew Schoenfeld, who carefully proofread each new selection
against the official published decisions.

Irwin M. Stelzer
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1

Monopolization

Traditionally, the antitrust laws have been applied to two types of
combines—the so-called close-knit combinations, formed by trust, hold-
ing company, merger or consolidation, and the loose-knit confederation to
be discussed in Chapter 2. The cases presented below trace the develop-
ment of court attitudes from the adoption of the ‘‘rule of reason’’ in the
Standard Oil decision of 1911. This doctrine required the courts to exam-
ine the circumstances surrounding the formation of a combination and the
pattern of its business behavior to determine whether an intent to
monopolize existed. This culminated in the proposition, set forth in the
United States Steel case, that the law does not make mere size an offense.
Some saw a retreat from this position in the Alcoa and American Tobacco
decisions (see Chapter 4)—a move to what they hailed as a **New Sher-
man Act,”” under which the structure of an industry, rather than the
behavior of firms in it, would be determinative. Whether these decisions
did in fact mark the replacement of the rule of reason with a simple “‘size
is bad” criterion is debatable. But it is generally agreed that these two
cases greatly increased the ease with which the antitrust laws could be
brought to bear against large firms. But the ‘‘rule of reason’’ survived,
even if in modified form.

The Shoe Machinery case was an attempt to apply a rule of reason
modified to account for the Alcoa decision. So, too, with the Cellophane
case, which is of interest also because it represents an attempt by the
judiciary to wrestle with the economist’s concept of workable or effective
competition. The Grinnell case represents a reaffirmation of the holding of
Alcoa—that overwhelming monopoly power, consciously acquired,
necessarily runs afoul of the Sherman Act. Thus, until the CalComp and
Berkey decisions, things stood about where they had been for 50 years:
size alone was not an offense, but its conscious acquisition and use could
put it beyond the antitrust pale. These cases represented the leading edge
of what now appears to be a distinct shift in approach, a reflection of a
growing hesitancy on the part of courts to curb aggressive marketplace
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behavior.by the large firms, on the grounds that such behavior constitutes
**competition-on-the-merits.’” Actions once thought to constitute clearly
unacceptable behavior by large firms seem no longer so easily proscribed,
ahe. courts apparently fearing that they would protect inefficient com-
petitors if they limited the behavior of dominant firms too severely.

. This .shift has since been affirmed in a host of decisions concerning the
distinction between competitive and predatory pricing: While the courts
have .recently retreated somewhat from the relatively rigid view enunci-
ated in CalComp, decisions such as Barry Wright suggest a judicial re-
lucta.nce to interfere with individual firm pricing behavior.

It is, of course, unclear whether and to what degree these decisions are
'colored.by the fact that CalComp and Berkey were private suits brought
by aggrieved competitors in pursuit of, among other things, treble dam-
ages. Indeed, the consent decree entered in AT&T suggests that, to

paraphrase Mark Twain, rumors of the Sherman Act’s demise are at least
somewhat exaggerated.

Standard Oil Company of New Jersey v. United States
221 U.S. 1(1911)

Note: MR. CHIEF JUSTICE WHITE delivered the opinion of the
Court, the legal reasoning of which is abstracted below. The findings of
fact, too lengthy to be set forth in detail here, were essentially as follows:
Standard of Ohio, organized by John D. and William Rockefeller in 1870,
had by 1872 acquired all but 3 or 4 of the 35 to 45 refineries in Cleveland.
By ol?tair}ing preferential rates and large rebates from the railroads the
corr}blnatlon was able to force competitors to join it or be driven out of
business. As a result, the combine obtained control of 90 percent of the
petroleum industry, a dominance which enabled it to fix the price of both
crude and refined petroleum. In 1899 Standard Oil of New Jersey was
establjshgd as a holding company to replace the Ohio trust. The new
organization continued to obtain preferential treatment from railroads,
engaged in several unfair practices against competing pipelines so as to
ob}ain control of that means of transportation as well, engaged in local
price cutting to suppress competition, set up bogus independents, en-

gage_d in industrial espionage, and earned enormous profits. The Court
continued:

. . . The text of the [Sherman Alct and its meaning.

. . . The debates . . . conclusively show . . . that the main cause
which led to the legislation was the thought that it was required by the
gconomic condition of the times; that is, the vast accumulation of wealth
in the hands of corporations and individuals, the enormous development
9f corporate organization, the facility for combination which such organ-
1z_ations afforded, the fact that the facility was being used, and that com-
binations known as trusts were being multiplied, and the widespread im-
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pression that their power had been and would be exerted to oppress
individuals and injure the public generally. . . .

There can be no doubt that the sole subject with which the first section
deals is restraint of trade as therein contemplated, and that the attempt to
monopolize and monopolization is the subject with which the second
section is concerned. It is certain that those terms, at least in their
rudimentary meaning, took their origin in the common law, and were also
familiar in the law of this country prior to and at the time of the adoption
of the act in question.

We shall endeavor then, first to seek their meaning . . . by making a
very brief reference to the elementary and indisputable conceptions of
both the English and American law on the subject prior to the passage of
the Antitrust Act. . . .

Without going into detail, and but very briefly surveying the whole
field, it may be with accuracy said that the dread of enhancement of prices
and of other wrongs which it was thought would flow from the undue
limitation on competitive conditions caused by contracts or other acts of
individuals or corporations, led, as a matter of public policy, to the pro-
hibition or treating as illegal all contracts or acts which were unreasonably
restrictive of competitive conditions, either from the nature or character
of the contract or act or where the surrounding circumstances were such
as to justify the conclusion that they had not been entered into or per-
formed with the legitimate purpose of reasonably forwarding personal
interest and developing trade, but on the contrary were of such a char-
acter as to give rise to the inference or presumption that they had been
entered into or done with the intent to do wrong to the general publicand
to limit the right of individuals, thus restraining the free flow of commerce
and tending to bring about the evils, such as enhancement of prices, which
were considered to be against public policy. It is equally true to say that
the survey of the legislation in this country on this subject from the begin-
ning will show, depending as it did, upon the economic conceptions which
obtained at the time when the legislation was adopted or judicial decision
was rendered, that contracts or acts were at one time deemed to be of
such a character as to justify the inference of wrongful intent which were
at another period thought not to be of that character. But this again, as we
have seen, simply followed the line of development of the law of England.

Let us consider the language of the 1st and 2d sections, guided by the
principle that where words are employed in a statute which had at the time
a well-known meaning at common law or in the law of this country, they
are presumed to have been used in that sense unless the context compels
to the contrary.

As to the Ist section. . . . [Als the contracts or acts embraced in the
provision were not expressly defined, since the enumeration addressed
itself simply to classes of acts, those classes being broad enough to em-
brace every conceivable contract or combination which could be made
concerning trade or commerce or the subjects of such commerce, and
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thus caused any act done by any of the enumerated methods anywhere in
the whole field of human activity to be illegal if in restraint of trade, it
inevitably follows that the provision necessarily called for the exercise of
Jjudgment which required that some standard should be resorted to for the
purpose of determining whether the prohibitions contained in the statute
had or had not in any given case been violated. Thus not specifying but
indubitably contemplating and requiring a standard, it follows that it was
intended that the standard of reason which had been applied at the com-
mon law in this country in dealing with subjects of the character embraced
by the statute, was intended to be the measure used for the purpose of
determining whether in a given case a particular act had or had not
brought about the wrong against which the statute provided.

And a consideration of the text of the 2d section serves to establish that
it was intended to supplement the 1st, and to make sure that by no possi-
ble guise could the public policy embodied in the 1st section be frustrated
or evaded. . ., ’

- « « In other words, having by the 1st section forbidden all means of
monopolizing trade, that is, unduly restraining it by means of every con-
tract, combination, etc., the 2d section seeks, if possible, to make the
prohibitions of the act all the more complete and perfect by embracing all
attempts to reach the end prohibited by the 1st section, that is, restraints
of trade, by any attempt to monopolize, or monopolization thereof, even
although the acts by which such results are attempted to be brought about
or are brought about be not embraced within the general enumeration of
the 1st section, And, of course, when the 2d section is thus harmonized
with and made as it was intended to be the complement of the 1st, it
becomes obvious that the criteria to be resorted to in any given case for
the purpose of ascertaining whether violations of the section have been
committed, is the rule of reason guided by the established law and by the
plain duty to enforce the prohibitions of the act, and thus the public policy
which its restrictions were obviously enacted to subserve. And it is wor-
thy of observation, as we have previously remarked concerning the com-
mon law, that although the statute, by the comprehensiveness of the
enun}erations embodied in both the 1st and 2d sections, makes it certain
that its purpose was to prevent undue restraints of every kind or nature,
gevertheless by the omission of any direct prohibition against monopoly
in the concrete it indicates a consciousness that the freedom of the indi-
vidual right to contract when not unduly or improperly exercised was the
most efficient means for the prevention of monopoly, since the operation
of the centrifugal and centripetal forces resulting from the right to freely
-ontract was the means by which monopoly would be inevitably pre-
vented if no extraneous or sovereign power imposed it and no right to
make unlawful contracts having a monopolistic tendency were permitted.
in other words that freedom to contract was the essence of freedom from
undue restraint on the right to contract. . . .
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. . « The contentions of the parties as to the meaning of the statute

and the decisions of this court relied upon concerning those contentions.

In substance, the propositions urged by the Government are reducible
to this: That the language of the statute embraces every contract, combi-
nation, etc., in restraint of trade, and hence its text leaves no room for the
exercise of judgment, but simply imposes the plain duty of applying its
prohibitions to every case within its literal language. The error involved
lies in assuming the matter to be decided. This is true because as the acts
which may come under the classes stated in the 1st section and the re-
straint of trade to which that section applies are not specifically enumer-
ated or defined, it is obvious that judgment must in every case be called
into play in order to determine whether a particular act is embraced within
the statutory classes, and whether if the act is within such classes its
nature or effect causes it to be a restraint of trade within the intendment of
the act. To hold to the contrary would require the conclusion either that
every contract, act, or combination of any kind or nature, whether it
operated a restraint on trade or not, was within the statute, and thus the
statute would be destructive of all right to contract or agree or combine in
any respect whatever as to subjects embraced in interstate trade or com-
merce, or if this conclusion were not reached, then the contention would
require it to be held that as the statute did not define the things to which it
related and excluded resort to the only means by which the acts to which
it relates could be ascertained—the light of reason—the enforcement of
the statute was impossible because of its uncertainty. The merely generic
enumeration which the statute makes of the acts to which it refers and the
absence of any definition of restraint of trade as used in the statute leaves
room for but one conclusion, which is, that it was expressly designed not
to unduly limit the application of the act by precise definition, but while
clearly fixing a standard, that is, by defining the ulterior boundaries which
could not be transgressed with impunity, to leave it to be determined by
the light of reason, guided by the principles of law and the duty to apply
and enforce the public policy embodied in the statute, in every given case
whether any particular act or contract was within the contemplation of the
statute.

But, it is said, persuasive as these views may be, they may not be here
applied, because the previous decisions of this court have given to the
statute a meaning which expressly excludes the construction which must
result from the reasoning stated. The cases are United States v. [Trans-
Missouril Freight Association . . . and United States v. Joint Traffic
Association. . . . Both the cases involved the legality of combinations
or associations of railroads engaged in interstate commerce for the pur-
pose of controlling the conduct of the parties to the association or combi-
nation in many particulars. The association or combination was assailed
in each case as being in violation of the statute. It was held that they were,
It is undoubted that in the opinion in each case general language was made
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use of, which, when separated from its context, would justify the con-
clusion that it was decided that reason could not be resorted to for
the purpose of determining. whether the acts complained of were within
the statute. It is, however, also true that the nature and character of the
contract or agreement in each case was fully referred to and suggestions
as to their unreasonableness pointed out in order to indicate that they
were within the prohibitions of the statute. As the cases cannot by any
possible conception be treated as authoritative without the certitude that
reason was resorted to for the purpose of deciding them, it follows as a
matter of course that it must have been held by the light of reason, since
the conclusion could not have been otherwise reached, that the assailed
contracts or agreements were within the general enumeration of the stat-
ute, and that their operation and effect brought about the restraint of trade
which the statute prohibited. This being inevitable, the deduction can in
reason only be this: That in the cases relied upon it having been found that
the acts complained of were within the statute and operated to produce
the injuries which the statute forbade, that resort to reason was not per-
missible in order to allow that to be done which the statute prohibited.
This being true, the rulings in the case relied upon when rightly ap-
preciated were therefore this and nothing more: That as considering the
contracts or agreements, their necessary effect and the character of the
parties by whom they were made, they were clearly restraints of trade
within the purview of the statute, they could not be taken out of that
category by indulging in general reasoning as to the expediency or
nonexpediency of having made the contracts or the wisdom or want of
wisdom of the statute which prohibited their being made. That is to say,
the cases but decided that the nature and character of the contracts,
creating as they did, a conclusive presumption which brought them within
the statute, such result was not to be disregarded by the substitution of a
Jjudicial appreciation of what the law ought to be for the plain judicial duty
of enforcing the law as it was made.

But aside from reasoning it is true to say that the cases relied upon do
not when rightly construed sustain the doctrine contended for, as estab-
lished by all of the numerous decisions of this court which have applied
and enforced the Anti-trust Act, since they all in the very nature of things,
vest upon the premise that reason was the guide by which the provisions
of the act were in every case interpreted. . . .

And in order not in the slightest degree to be wanting in frankness, we
say that in so far, however, as by separating the general language used in
:he opinions in the Freight Association and Joint Traffic cases from the
-ontext and the subject and parties with which the cases were concerned,
it may be conceived that the language referred to conflicts with the con-
struction which we give the statute, they are necessarily now limited and
rjualified. . . .

« + « The facts and the application of the statute to them.

+ - Giving to the facts . . ., the weight which it was deemed they

1/Monopolization 9

were entitled to, in the light afforded by the proof of other cognate facts
and circumstances, the court below held that the acts and dealings §§tab-
lished by the proof operated to destroy the ‘‘potentiality of competition”’
which ctherwise would have existed to such an extent as to cause the
transfers of stock which were made to the New Jersey corporation anq the
control which resulted over the many and various subsidiar)j corporations
to be a combination or conspiracy in restraint of trade in v101atfon of the
Ist section of the act, but also to be an attempt to monopolize .and a
monopolization bringing about a perennial violation of the 2d .sectlon.

We see no cause to doubt the correctness of these conclusions . . .

a. Because the unification of power and control over petl:oleum and
its products which was the inevitable result of the combining in tpe New
Jersey corporation by the increase of its stock and the transfer tp it ot: the
stocks of so many other corporations, aggregating so vast a capital, gives
rise, in and of itself, in the absence of countervailing circumstances, to
say the least, to the prima facie presumption of intent and purpose to
maintain the dominancy over the oil industry, not as a result of poqnal
methods of industrial development, but by new means of combination
which were resorted to in order that greater power might be added than
would otherwise have arisen had normal methods been followed, the
whole with the purpose of excluding others from the trade and thus cen-
tralizing in the combination a perpetual cont.rol of the movements of
petroleum and its products in the channels of interstate commerce.

b. Because the prima facie presumption of intent to restrain trade,. to
monopolize and to bring about monopolization . . . is u.lade conclusu{e
by considering, 1, the conduct of the persons . . . instrumental in
bringing about the extension of power . . . ; ,2, . . . the proof as to
what was done under those [trust] agreements . . . as well as by weigh-
ing the modes in which the power vested . . . has been exerted and the
results which have arisen from it. o

. « » [Wle think no disinterested mind can survey tl.1e period in ques-
tion without being irresistibly driven to the cqnclusngn t.hat the very
genius for commercial development and organizatlop which it would seem
was manifested from the beginning soon begot an intent and purpose to
exclude others which was frequently manifested by acts .amd dea!mgs
wholly inconsistent with the theory that they were made with the single
conception of advancing the development of business power !:y usual
methods, but which on the contrary necessarily involve.d t.he intent to
drive others from the field and to exclude them from thelf right to trade
and thus accomplish the mastery which was the end .in view. . . . The
exercise of the power which resulted from that 9rganlzatlon fomﬁf.s. Fhe
foregoing conclusions, since the development which came, thc.’. acquisition
here and there which ensued of every efficient means by which coxnp?tl-
tion could have been asserted, the slow but resistless methods which
followed by which means of transportation were absorbed and b.rought
under control, the system of marketing which was adopted by which the
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country was divided into districts and the trade in each district in oil was
turned over to a designated corporation within the combination and all
others were excluded, all lead the mind up to a conviction of a purpose
and intent which we think is so certain as practically to cause the subject
not to be within the domain of reasonable contention. . . .

« + « The remedy to be administered.

It may be conceded that ordinarily where it was found that acts had
been done in violation of the statute, adequate measure of relief would
result from restraining the doing of such acts in the future. . . . Butin a
case like this, where the condition which has been brought about in viola-
tion of the statute, in and of itself, is not only a continued attempt to
monopolize, but also a monopolization, the duty to enforce the statute
requires the application of broader and more controlling remedies. . . .

In applying remedies for this purpose, however, the fact must not be
overlooked that injury to the public by the prevention of an undue re-
straint on, or the monopolization of trade or commerce is the foundation
upon which the prohibitions of the statute rest, and moreover that one of
the fundamental purposes of the statute is to protect, not to destroy, rights
of property. . . .

So far as the decree held that the ownership of the stock of the New
J.ersey corporation constituted a combination in violation of the 1st sec-
tlon.and an attempt to create a monopoly or to monopolize under the 2d
section and commanded the dissolution of the combination, the decree
was clearly appropriate. . . .

Our conclusion is that the decree below was right and should be af-
firmed, except as to the minor matters concerning which we have indi-
cated the decree should be modified. Our order will therefore be one of
af.ﬁrmance with directions, however, to modify the decree in accordance
with this opinion. The court below to retain jurisdiction to the extent
necessary to compel compliance in every respect with its decree.

And it is so ordered.

[MR. JUSTICE HARLAN concurred in part and dissented in part.]

United States v. United States Steel Corporation

351 U.S. 417 (1920)
MR. JUSTICE McKENNA delivered the opinion of the Court.

. Suit against the Steel Corporation and certain other companies which it
dlr.ects and controls by reason of the ownership of their stock, it and they
being separately and collectively charged as violators of the Sherman
Anti-trust Act.

It is prayed that it and they be dissolved because engaged in illegal
restraint of trade and the exercise of monopoly.

A e Y
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Special charges of illegality and monopoly are made and special
redresses and remedies are prayed, among others, that there be a prohibi-
tion of stock ownership and exercise of rights under such ownership, and
that there shall be such orders and distribution of the stock and other
properties as shall be in accordance with equity and good conscience and
‘‘shall effectuate the purpose of the Anti-trust Act.”” General relief is also
prayed.

The Steel Corporation is a holding company only; the other companies
are the operating ones, manufacturers in the iron and steel industry, 12 in
number. There are, besides, other corporations and individuals more or
less connected with the activities of the other defendants, that are alleged
to be instruments or accomplices in their activities and offendings; and
that these activities and offendings (speaking in general terms) extend
from 1901 to 1911, when the bill was filed. . . .

The case was heard in the District Court by four judges. They agreed
that the bill should be dismissed; they disagreed as to the reasons for
it. . . . One opinion (written by Judge Buffington and concurred in by
Judge McPherson) expressed the view that the Steel Corporation was not
formed with the intention or purpose to monopolize or restrain trade, and
did not have the motive or effect ‘‘to prejudice the public interest by
unduly restricting competition or unduly obstructing the course of trade.”
The corporation, in the view of the opinion, was an evolution, a natural
consummation of the tendencies of the industry on account of changing
conditions. . . . And the concentration of powers (we are still repre-
senting the opinion) was only such as was deemed necessary, and im-
mediately manifested itself in improved methods and products and in an
increase of domestic and foreign trade. . . .

Not monopoly, therefore, was the purpose of the organization of the
corporation but concentration of efforts with resultant economies and
benefits. . . .

All considerations deemed pertinent were expressed and their influ-
ence was attempted to be assigned and, while conceding that the Steel
Corporation after its formation in times of financial disturbance, entered
into informal agreements or understandings with its competitors to main-
tain prices, they terminated with their occasions, and, as they had ceased
to exist, the court was not justified in dissolving the corporation.

The other opinion (by Judge Woolley and concurred in by Judge
Hunt . . . ) was in some particulars, in antithesis to Judge Buffington’s.
The view was expressed that neither the Steel Corporation nor the pre-
ceding combinations, which were in a sense its antetypes, had the justifi-
cation of industrial conditions, nor were they or it impelled by the neces-
sity for integration, or compelled to unite in comprehensive enterprise
because such had become a condition of success under the new order of
things. On the contrary, that the organizers of the corporation and the
preceding companies had illegal purpose from the very beginning, and the
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corporation became ‘‘a combination of combinations, by which, directly
or indirectly, approximately 180 independent concerns were brought
under one business control,”” which, measured by the amount of produc-
tion, extended to 80 percent or 90 percent of the entire output of the
country, and that its purpose was to secure great profits which were
thought possible in the light of the history of its constituent combinations,
and to accomplish permanently what those combinations had demon-
strated could be accomplished temporarily, and thereby monopolize and
restrain trade.

The organizers, however (we are still representing the opinion), under-
estimated the opposing conditions and at the very beginning the Corpora-
tion instead of relying upon its own power sought and obtained the assis-
tance and the cooperation of its competitors (the independent companies).
In other words, the view was expressed that the testimony did **not show
that the corporation in and of itself ever possessed or exerted sufficient
power when acting alone to control prices of the products of the indus-
try.”” Its power was efficient only when in cooperation with its com-
petitors, and hence it concerted with them in the expedients of pools,
associations, trade meetings, and finally in a system of dinners inaugu-
rated in 1907 by the president of the company, E. H. Gary, and called
**the Gary Dinners.” The dinners were congregations of producers and
‘“‘were nothing but trade meetings,’” successors of the other means of
associated action and control through such action. They were instituted
first in ‘‘stress of panic,” but, their potency being demonstrated, they
were afterwards called to control prices ‘‘in periods of industrial calm.”
“They were pools without penalties” and more efficient in stabilizing
prices. But it was the further declaration that ‘“‘when joint action was
either rf:fused or withdrawn the Corporation’s prices were controlled by
competition.”

The Corporation, it was said, did not at any time abuse the power or
ascendancy it possessed. It resorted to none of the brutalities or tyrannies
that the cases illustrate of other combinations. . . . It combined its
power with that of its competitors. It did not have power in and of itself,
and the control it exerted was only in and by association with its com-
petitors. Its offense, therefore, such as it was, was not different from
theirs and was distinguished from theirs ‘‘only in the leadership it as-
sumed in promulgating and perfecting the policy.”’ This leadership it gave
up and it had ceased to offend against the law before this suit was brought.
It was hence concluded that it should be distinguished from its organizers
and that their intent and unsuccessful attempt should not be attributed to
it, that it *‘in and of itself is not now and has never been a monopoly or a
combination in restraint of trade,”” and a decree of dissolution should not
be entered against it.

This summary of the opinions . . . indicates that the evidence admits
of different deductions as to the genesis of the Corporation and the pur-
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pose of its organizers, but only of a single deduction as to the power it
attained and could exercise. Both opinions were clear and confident that
the power of the Corporation never did and does not now reach to
monopoly, and their review of the evidence, and our independent exam-
ination of it, enables us to elect between their respective estimates of it,
and we concur in the main with that of Judges Woolley and Hunt. And we
add no comment except, it may be, that they underestimated the influence
of the tendency and movement to integration, the appreciation of the
necessity or value of the continuity of manufacture from the ore to the
finished product. . . .

.. . In other words, our consideration should be of not what the Cor-
poration had power to do or did, but what it has now power to do and is
doing, and what judgment shall be now pronounced—whether its dissolu-
tion, as the Government prays, or the dismissal of the suit, as the Corpo-
ration insists? .

The alternatives are perplexing—involve conflicting considerations,
which, regarded in isolation, have diverse tendencies. . . .
Monopoly . . . was not achieved, and competitors had to be persuaded
by pools, associations, trade meetings, and through the social form of
dinners, all of them, it may be, violations of the law, but transient in their
purpose and effect. They were scattered through the years from 1901 (the
year of the formation of the Corporation), until 1911, but, after instances
of success and failure, were abandoned nine months before this suit was
brought. There is no evidence that the abandonment was in prophecy of
or dread of suit; and the illegal practices have not been resumed, nor is
there any evidence of an intention to resume them, and certainly no
*‘dangerous probability’’ of their resumption. . . . “

What, then can now be urged against the Corporation? Can compari-
sons in other regards be made with its competitors and by such compari-
sons guilty or innocent existence be assigned it? It is greater in size and
productive power than any of its competitors,. equal or nearly equal to
them all, but its power over prices was not and is not commensurate with
its power to produce.

It is true there is some testimony tending to show that the Corporation
had such power, but there was also testimony and a course of action
tending strongly to the contrary. The conflict was by the judges of the
District Court unanimously resolved against the existence of that power,
and in doing so they but gave effect to the greater weight of the evidence.
It is certain that no such power was exerted. On the contrary, the only

attempt at a fixation of prices was, as already said, through an appeal to
and confederation with competitors, and the record shows besides Fhat
when competition occurred it was not in pretense, and the Corpox:atlon,
declined in productive powers—the competitors growing either against or
in consequence of the competition. If against the competition we have an
instance of movement against what the Government insists was an ir-
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resistible force; if in consequence of competition, we have an illustration
of the adage that ‘‘competition is the life of trade’ and is not easily
repn:essc?d. The power of monopoly in the Corporation under either illus~
tration is an untenable accusation. . . .

e [Clompetitors, dealers, and customers of the Corporation testify
in mul.tltugle th'fxt no adventitious interference was employed to either fix
or maintain prices and that they were constant or varied according to
natqral conditions. Can this testimony be minimized or dismissed by in-
ferring that, as intimated, it is an evidence of power not of weakness; and
power exerted not only to suppress competition but to compel testim,ony
is the.necf:ss.ary inference, shading into perjury to deny its exertion? Thé
s1tuat19n is indeed singular, and we may wonder at it, wonder that the
d.espotlsm of the Corporation, so baneful to the world in the representa-
tion of the Government, did not produce protesting victims.

But there are other paradoxes. . . . In one, competitors (the indepen-
der}ts) are represented as oppressed by the superior power of the Corpo-
ration; in the other they are represented as ascending to opulence by
imitating that power’s prices, which they could not do if at disadvantage
from the other conditions of competition; and yet confederated action is
not.asserted. If it were this suit would take on another cast. The com-
petitors .would cease to be the victims of the Corporation, and would
become its :accomplices. And there is no other alternative. The suggestion
that 1urk§ in thq Government’s contention that the acceptance of the
pox:por?.tlon’s prices is the submission of impotence to irresistible power
is, in view of the testimony of the competitors, untenable. They, as we
have seen, deny restraint in any measure or illegal influence of an,y kind
The Govgmment, therefore, is reduced to the assertion that the size of thé
Corporation, the power it may have, not the exertion of the power, is an
abhorrgncq to the law, or, as the Government says, ‘‘the combix,lation
embodied in the Corporation unduly restrains competition by its neces-
sary ’effect ..., and therefore is unlawful regardless of pur-
pose.” . . . Toassent to that, to what extremes should we beled? . .

VYe have pointed out that there are several of the Government’s cor.1-
tentions \yhich are difficult to represent or measure, and, the one we are
now considering, that is, the power is ‘‘unlawful regardless of purpose,’’
is al}othqr of them. It seems to us that it has for its ultimate principle ar,nd
Justlflc'fmon that strength in any producer or seller is a menace to the
f:;hc interest a?d illegle;l because there is potency in it for mischief. The

ession is extreme, but short of it t
e e v e Dt rort of it the government cannot stop. The

. . . The Corporation is undoubtedly of impressive size, and it takes
an effort of resolution not to be affected by it or to exaggerate its influ-
ence. But we must adhere to the law and the law does not make mere size
an otjfense or the existence of unexerted power an offense. It, we repeat
requires overt acts, and trusts to its prohibition of them and i’ts power tc;
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repress or punish them. It does not compel competition, nor require all
that is possible. . .

_ . . We have seen whatever there was of wrong intent could not be -
executed; whatever there was of evil effect was discontinued before this
suit was brought, and this, we think, determines the decree. We say this in
full realization of the requirements of the law. It is clear in its denuncia-
tion of monopolies and equally clear in its direction that the courts of the
Nation shall prevent and restrain them (its language is *‘to prevent and
restrain violations of”’ the act), but the command is necessarily submis-
sive to the conditions which may exist and the usual powers of a court of
equity to adapt its remedies to those conditions. In other words, it is not
expected to enforce abstractions and do injury thereby, it may be, to the
purpose of the law. It is this flexibility of discretion—indeed essential
function—that makes its value in our jurisprudence—value in this case as
in others. We do not mean to say that the law is not its own measure, and
that it can be disregarded, but only that the appropriate relief in each
instance is remitted to a court of equity to determine, not, and let us be
explicit in this, to advance a policy contrary to that of the law, but in
submission to the law and its policy, and in execution of both. And it is
certainly a matter for consideration that there was no legal attack on the
Corporation until 1911, 10 years after its formation and the commence-
ment of its career. We do not, however speak of the delay simply as to its
time—that there is estoppel in it because of its time—but on account of
what was done during that time—the many millions of dollars spent, the
development made, and the enterprises undertaken, the investments by
the public that have been invited and are not to be ignored. And what of
the foreign trade that has been developed and exists? . . .

The Government, however, tentatively presents a proposition which
has some tangibility. It submits that certain of the subsidiary companies
are so mechanically equipped and so officially directed as to be released
and remitted to independent action and individual interests and the com-
petition to which such interests prompt, without any disturbance to busi-
ness. . . . They are fully intergrated, it is said, possess their own supplies,
facilities of transportation and distribution. They are subject to the Steel
Corporation. . . in nothing but its control of their prices. We may say
parenthetically that they are defendants in the suit and charged as offend-
ers, and we have the strange circumstance of violators of the law being
urged to be used as expedients of the law.

But let us see what guide to a procedure of dissolution of the corpora-
tion and the dispersion as well of its subsidiary companies, for they are
asserted to be illegal combinations, is prayed. And the fact must not be
overlooked or underestimated. The prayer of the Government calls for
not only a disruption of present conditions, but the restoration of the
conditions of 20 years ago, if not literally, substantially. . . .

In conclusion we are unable to see that the public interest will be



» - "

[ I s S O T <. . CPUN S S

sgrved l?y yielding to the contention of the Government respecting the
d}s§ol}1txon of the Company or the separation from it of some of its sub-
51d1a.ne.s; and we do see in a contrary conclusion a risk of injury to the
publ.lc interest, including a material disturbance of, and, it may be serious
detn'ment to, the foreign trade. And in submission to the policy of the law
and its fortifying prohibitions the public interest is of paramount regard.

Weegfink, therefore, that the decree of the District Court should be

So ordered.

MR. J USTICE McREYNOLDS and MR. JUSTICE BRANDEIS took
no part in the consideration or decision of the case.

MR. JUSTICE DAY, dissenting.

This recoyd seems to me to leave no fair room for a doubt that the
.d'ef.endants, in the United States Steel Corporation and the several sub-
sn.dlary corporations which make up that organization, were formed in
vgolatlon qf the Sherman Act. I am unable to accept the conclusion which
dlrect.s a dismissal of the bill instead of following the well-settled practice
sancu.one.d by previous decisions of this court, requiring the dissolution oi'

combinations made in direct violation of the law.

.It appears to be thoroughly established that the formation of the corpo-
ratmns,. here. under consideration, constituted combinations between
competitors, in v.iolation of law, and intended to remove competition and
to directly restrain trade. I agree with the conclusions of Judges Woolley
and Hunt., expressed in the court below . . . that the combinations were
not §ubnussions to business conditions but were designed to control them
for illegal purposes, regardless of other consequences, and ‘‘were made
upon a scale that was huge and in a manner that was wild,’” and *‘proper-
ties were assembled and combined with less regard to their importance as
mtegra.ﬂ parts of an integrated whole than to the advantages expected from
the el'l’mlnatlorg of the competition which theretofore existed between
them.” Those judges found that the constituent companies of the United
States Steel Corporation, nine in number, were themselves combinations
of steel manufacturers, and the effect of the organization of these combi-
nations was to give a control over the industry at least equal to that
tl.le.ret.ofore possessed by the constituent companies and their sub-
Zldxal;l?s; th.at the Stegl Qorporation was a combination of combinations
u:};dvevr :lllle il(r)ict:;lo)i.o.r fn.dlrectly 180 independent concerns were brought

The enormous overcapitalization of companies and the appropriation
of $100,000,000 in stock to promotion expenses were represented in the
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stock issues of the new organizations thus formed, and were the basis
upon which large dividends have been declared from the profits of the
business. This record shows that the power obtained by the corporation
brought under its control large competing companies which were of them-
selves illegal combinations, and succeeded to their power; that some of
the organizers of the Steel Corporation were parties to the preceding
combinations, participated in their illegality, and by uniting them under a
common direction intended to augment and perpetuate their power. It is
the irresistible conclusion from these premises that great profits to be
derived from unified control were the object of these organizations.

The contention must be rejected that the combination was an inevitable
evolution of industrial tendencies compelling union of endeavor. . . .

For many years, as the record discloses, this unlawful organization
exerted its power to control and maintain prices by pools, associations,
trade meetings, and as the result of discussion and agreements at the
so-called ‘*Gary Dinners,"’ where the assembled trade opponents secured
cooperation and joint action through the machinery of special committees
of competing concerns, and by prudent prevision took into account the
possibility of defection, and the means of controlling and perpetuating
that industrial harmony which arose from the control and maintenance of
prices.

It inevitably follows that the corporation violated the law in its forma-
tion and by its immediate practices. The power, thus obtained from the
combination of resources almost unlimited in the aggregation of compet-
ing organizations, had within its control the domination of the trade, and
the ability to fix prices and restrain the free flow of commerce upon a
scale heretofore unapproached in the history of corporate organization in
this country.

These facts established, as it seems to me they are by the record, it
follows that, if the Sherman Act is to be given efficacy, there must be a
decree undoing so far as is possible that which has been achieved in open,
notorious, and continued violation of its provisions.

I agree that the act offers no objection to the mere size of a corporation,
nor to the continued exertion of its lawful power, when that size and
power have been obtained by lawful means and developed by natural
growth, although its resources, capital and strength may give to such
corporation a dominating place in the business and industry with which it
is concerned. It is entitled to maintain its size and the power that legiti-
mately goes with it, provided no law has been transgressed in obtaining it.
But I understand the reiterated decisions of this court construing the
Sherman Act to hold that this power may not legally be derived from
conspiracies, combinations, or contracts in restraint of trade. To permit
this would be to practically annul the Sherman Law by judicial decree.
This principle has been so often declared by the decisions that it is only
necessary to refer to some of them. It is the scope of such combinations,
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and their power to suppress and stifle competition and create or tend to
create monopolies, which, as we have declared so often as to make its
reiteration monotonous, it was the purpose of the Sherman Act to con-
demn, including all combinations and conspiracies to restrain the free and
natural flow of trade in the channels of interstate commerce. . . .

As I understand the conclusions of the court, affirming the decree
directing dismissal of the bill, they amount to this: that these combina-
tions, both the holding company and the subsidiaries which comprise it,
although organized in plain violation and bold defiance of the provisions
of the act, nevertheless are immune from a decree effectually ending the
combinations and putting it out of their power to attain the unlawful
purposes sought, because of some reasons of public policy requiring such
conclusion. I know of no public policy which sanctions a violation of the
law, nor of any inconvenience to trade, domestic or foreign, which should
have the effect of placing combinations, which have been able thus to
organize one of the greatest industries of the country in defiance of law, in
an impregnable position above the control of the law forbidding such
combinations. Such a conclusion does violence to the policy which the
law was intended to enforce, runs counter to the decisions of the court,
and necessarily results in a practical nullification of the act itself, . . .

Nor can I yield assent to the proposition that this combination has not
acquired a dominant position in the trade which enables it to control
prices and production when it sees fit to exert its power. Its total assets on
December 31, 1913, were in excess of $1,800,000,000; its outstanding
capital stock was $868,583,600; its surplus $151,798,428. Its cash on hand
ordinarily was $75,000,000; this sum alone exceeded the total capitaliza-
tion of any of its competitors, and with a single exception, the total
capitalization and surplus of any one of them. That such an organization
thus fortified and equipped could if it saw fit dominate the trade and
control competition would seem to be a business proposition too plain to
require extended argument to support it. Its resources, strength and com-
prehensive ownership of the means of production enable it to adopt mea-
sures to do again as it has done in the past, that is, to effectually dominate
and control the steel business of the country. From the earliest decisions
of this court it has been declared that it was the effective power of such
organizations to control and restrain competition and the freedom of trade
that Congress intended to limit and control. That. the exercise of the
power may be withheld, or exerted with forbearing benevolence, does not
place such combinations beyond the authority of the statute which was
intended to prohibit their formation, and when formed to deprive them of
the power unlawfully attained.

It is said that a complete monopolization of the steel business was
never attained by the offending combinations. To insist upon such result
would be beyond the requirements of the statute and in most cases prac-
ticably impossible. . . .
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the District Court for a decree of dissolution would not result in a change
in the conditions of the steel trade. Such is not the theory of the Sherman
Act. That act was framed in the belief that attempted or accomplished
monopolization, or combinations which suppress free competition, were
hurtful to the public interest, and that a restoration of competitive condi-
tions would benefit the public. We have here a combination in control of
one-half of the steel business of the country. If the plan were followed, as
in the American Tobacco case, of remanding the case to the District
Court, a decree might be framed restoring competitive conditions as far as
practicable. . . . In my judgment the principles there laid down if fol-
lowed now would make a very material difference in the steel industry.
Instead of one dominating corporation, with scattered competitors, there
would be competitive conditions throughout the whole trade which would
carry into effect the policy of the law.

It seems to me that if this act is to be given effect, the bill, under the
findings of fact made by the court, should not be dismissed, and the cause
should be remanded to the District Court, where a plan of effective and
final dissolution of the corporations should be enforced by a decree
framed for that purpose.

MR. JUSTICE PITNEY and MR. JUSTICE CLARKE concur in this
dissent.

United States v. Aluminum Company of America!
148 F.2d 416 (2d Cir. 1945)

Before L. HAND, SWAN, and AUGUSTUS N. HAND, Circuit
Judges.

L. HAND, Circuit Judge.

. . . For convenience we have divided our discussion into four parts:
(1) whether *‘ Alcoa’ monopolized the market in *virgin’’ aluminur.n ingot;
(2) whether **Alcoa’ was guilty of various unlawful practices,.argcﬂlary to
the establishment of its monopoly; (3) whether {Aluminum] *‘Limited’’ and
**Alcoa” were in an unlawful conspiracy; and whether, if not, “Litpited”
was guilty of a conspiracy with foreign producers; (4) what remedies are
appropriate in the case of each defendant who may be found to have
violated the Act.

I. “ALCOA’S” MONOPOLY OF *‘VIRGIN” INGOT

There are various ways of computing *‘Alcoa’s’’ control of the alumi-
num market—as distinct from its production—depending upon what one
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regards as competing in that market. The judge [in the District Court]
ﬁgpred its share—during the years 1929-1938, inclusive—as only about
thirty-three percent; to do so he included **secondary,” and excluded that
partof “*Alcoa’s’’ own production which it fabricated and did not therefore
sell as ingot. If, on the other hand, *‘Alcoa’s" total production, fabricated
and sold, be included, and balanced against the sum of imported **virgin®’
a_nd ‘‘secondary,” its share of the market was in the neighborhood of
s.thy-four percent for that period. The percentage we have already men-
tnone:d—over ninety—results only if we both include all “Alcoa’s’ pro-
duction and exclude ‘‘secondary.’’ That percentage is enough to constitute
a monopoly; it is doubtful whether sixty or sixty-four percent would be
enough; and certainly thirty-three percent is not. Hence it is necessary to
settle what we shall treat as competing in the ingot market. That part of its
production which **Alcoa’ itself fabricates, does not of course ever reach
the market as ingot; and we recognize that it is only when a restriction of
p.roduction either inevitably affects prices, or is intended to do so, that it
violates Section 1 of the Act. . . . However, even though we were to
assume that a monopoly is unlawful under Section 2 only in case it controls
prices, the ingot fabricated by *‘Alcoa,” necessarily had a direct effect
upon the ingot market. All ingot—with trifling exceptions—is used to
fabricate intermediate, or end, products; and therefore all intermediate, or
end, produc}s which “‘Alcoa’ fabricates and sells, pro tanto reduce the
de{nand for ingot itself. . . . We cannot therefore agree that the compu-
tation of the percentage of ** Alcoa’s’’ control over the ingot market should
not include the whole of its ingot production.

As to ‘‘secondary,” . . . we can say nothing more definite than that,
although *‘secondary’ does not compete at all in some uses, (whether
Pecapse: of **sales resistance” only, or because of actual metallurgical
mf;ngnty), for most purposes it competes upon a substantial equality with
*‘virgin.” Qn these facts the judge found that *‘every pound of secondary or
scrap aluminum which is sold in commerce displaces a pound of virgin
aluminum which otherwise would, or might have been, sold.”” We agree: so
far.a.s “‘secondary’’ supplies the demand of such fabricators as will accept
}t, It increases the amount of **virgin’’ which must seek sale elsewhere; and
it therefore results that the supply of that part of the demand which will
accept only “‘virgin’’ becomes greater in proportion as **secondary’’ drives
away **virgin’’ from the demand which will accept ‘‘secondary.” (This is
indeed the same argument which we used a moment ago to include in the
supply that part of *‘virgin’’ which *‘ Alcoa’’ fabricates; it is not apparent to
us why the judge did not think it applicable to that item as well.) At any
given moment therefore *‘secondary’’ competes with *‘virgin” in the ingot
ma.rket; further, it can, and probably does, set a limit or *‘ceiling”’ beyond
which the price of *‘virgin’’ cannot go, for the cost of its production will in
th.e end depend only upon the expense of scavenging and reconditioning. It
might seem for this reason that in estimating ‘*Alcoa’s’ control over the
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ingot market, we ought to include the supply of ‘‘secondary,”’ as the judge
did. Indeed, it may be thought a paradox to say that anyone has the
monopoly of a market in which at all times he must meet a competition that
limits his price. We shall show that it.is not.

In the case of amonopoly of any commodity which does not disappearin
use and which can be salvaged, the supply seeking sale at any moment will
be made up of two components: (1) the part which the putative monopolist
can immediately produce and sell; and (2) the part which has been, or can
be, reclaimed out of what he has produced and sold in the past. By
hypothesis he presently controls the first of these components; the second
he has controlled in the past, although he no longer does. During the period
when he did control the second, if he was aware of his interest, he was
guided, not alone by its effect at that time upon the market, but by his
knowledge that some part of it was likely to be reclaimed and seek the
future market. That consideration will to some extent always affect his
production until he decides to abandon the business, or for some other
reason ceases to be concerned with the future market. Thus, in the case at
bar “‘Alcoa’’ always knew that the future supply of ingot would be made up
in part of what it produced at the time, and, if it was as far-sighted as it
proclaims itself, that consideration must have had its share in determining
how much to produce. How accurately it could forecast the effect of
present production upon the future market is another matter. Experience,
no doubt, would help; but it makes no difference that it had to guess; it is
enought that it had an inducement to make the best guess it could, and that
it would regulate that part of the future supply, so far as it should turn out to
have guessed right. The competition of ‘‘secondary’ must therefore be
disregarded, as soon as we consider the position of *‘Alcoa’ over a period
of years; it was as much within *‘Alcoa’s’’ control as was the production of
the ‘‘virgin'' from which it had been derived. . . .

We conclude therefore that ‘‘Alcoa’s” control over the ingot market
must be reckoned at over ninety percent; that being the proportion which
its production bears to imported *‘virgin’ ingot. . . .

. . . Was this a monopoly within the meaning of Section 2? The judge
found that, over the whole half century of its existence, *‘Alcoa’s” profits
upon capital invested, after payment of income taxes, had been only about
ten percent, and, although the plaintiff puts this figure a little higher, the
difference is negligible. . . . This assumed, it would be hard to say that
**Alcoa’’ had made exorbitant profits on ingot, if it is proper to allocate the
profit upon the whole business proportionately among all its products—in-
got, and fabrications from ingot. A profit of ten percent in such an industry,
dependent, in part at any rate, upon continued tariff protection, and subject
to the vicissitudes of new demands, to the obsolescence of plant and
process—which can never be accurately gauged in advance—to the
chance that substitutes may at any moment be discovered which will
reduce the demand, and to the other hazards which attend all industry; a
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profit of ten percent, so conditioned, could hardly be considered extortion-
ate.

There are however, two answers to any such excuse; and the first is that
the profit on ingot was not necessarily the same as the profit of the business
as a whole, and that we have no means of allocating its proper share to
ingot. . . . Butthe wholeissue isirrelevant anyway, for it is no excuse for
‘‘monopolizing’’ a market that the monopoly has not been used to extract
from the consumer more than a *‘fair”’ profit. The Act has wider purposes.
Indeed, even though we disregarded all but economic considerations, it
would by no means follow that such concentration of producing power is to
be desired, when it has not been used extortionately. Many people believe
that possession of unchallenged economic power deadens initiative, dis-
courages thrift and depresses energy; that immunity from competition is a
narcotic, and rivalry is a stimulant, to industrial progress; that the spur of
constant stress is necessary to counteract an inevitable disposition to let
well enough alone. Such people believe that competitors, versed in the
craft as no consumer can be, will be quick to detect opportunities for saving
and new shifts in production, and be eager to profit by them. In any event
the mere fact that a producer, having command of the domestic market, has
not been able to make more than a **fair’’ profit, is no evidence thata **fair”’
profit could not have been made at lower prices. . . . True, it might have
been thought adequate to condemn only those monopolies which could not
show that they had exercised the highest possible ingenuity, had adopted
every possible economy, had anticipated every conceivable improvement,
stimulated every possible demand. No doubt, that would be one way of
dealing with the matter, although it would imply constant scrutiny and
constant supervision, such as courts are unable to provide. Be that as it
may, that was not the way that Congress chose; it did not condone *‘good
trusts” and condemn **bad’’ ones; it forbade all. Moreover, in so doing it
was not necessarily actuated by economic motives alone. It is possible,
because of its indirect social or moral effect, to prefer a system of small
producers, each dependent for his success upon his own skill and char-
acter, to one in which the great mass of those engaged must accept the
direction of a few. These considerations, which we have suggested only as
possible purposes of the Act, we think the decisions prove to have been in
fact its purposes.

It is settled, at least as to Section 1, that there are some contracts
restricting competition which are unlawful, no matter how beneficient
they may be; no industrial exigency will justify them; they are absolutely
forbidden. . . . Starting, however, with the authoritative premise that all
contracts fixing prices are unconditionally prohibited, the only possible
difference between them and a monopoly is that while a monopoly neces-
sarily involves an equal, or even greater, power to fix prices, its mere
existence might be thought not to constitute an exercise of that power.
That distinction is nevertheless purely formal; it would be valid only so
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long as the monopoly remained wholly inert; it would disappear as soon as
the monopoly began to operate; for, when it did—that is, as soon as it
began to sell at all—it must sell at some price and the only price at which
it could sell is a price which it itself fixed. Thereafter the power and its
exercise must needs coalesce. Indeed it would be absurd to condemn such
contracts unconditionally, and not to extend the condemnation to
monopolies; for the contracts are only steps toward that ‘entire control
which monopoly confers: they are really partial monopolies.

But we are not left to deductive reasoning. Although in many settings it
may be proper to weigh the extent and effect of restrictions in a contract
against its industrial or commercial advantages, this is never to be done
when the contract is made with intent to set up a monopoly.
. . . Perhaps, it has been idle to labor the point at length; there can be no
doubt that the vice of restrictive contracts and of monopoly is really one,
it is the denial to commerce of the supposed protection of competition. To
repeat, if the earlier stages are proscribed, when they are parts of a plan,
the mere projecting of which condemns them unconditionally, the reali-
zation of the plan itself must also be proscribed.

We have been speaking only of the economic reasons which forbid
monopoly; but, as we have already implied, there are others, based upon
the belief that great industrial consolidations are inherently undesirable,
regardless of their economic results. . . . Throughout the history of
these [antitrust] statutes it has been constantly assumed that one of their
purposes was to perpetuate and preserve, for its own sake and in spite of
possible cost, an organization of industry in small units which can effec-
tively compete with each other. We hold that *‘Alcoa’s” monopoly of
ingot was of the kind covered by Section 2.

It does not follow because ‘‘Alcoa” had such a monopoly, that it
“monopolized”’ the ingot market: it may not have achieved monopoly;
monopoly may have been thrust upon it. If it had been a combination of
existing smelters which united the whole industry and controlled the pro-
duction of all aluminum ingot, it would certainly have *“‘monopolized”’ the
market. . . . We may start therefore with the premise that to have com-
bined ninety percent of the producers of ingot would have been to
“monopolize” the ingot market; and, so far as concerns the public inter-
est, it can make no difference whether an existing competition is put an
end to, or whether prospective competition is prevented. . . . Neverthe-
less, it is unquestionably true that from the very outset the courts have at
least kept in reserve the possibility that the origin of a monopoly may be
critical in determining its legality. . . . This notion has usually been ex-
pressed by saying that size does not determine guilt; that there must be
some “‘exclusion” of competitors; that the growth must be something else
than “‘natural’’ or “‘nornal’’; that there must be a ‘‘wrongful intent,”” or
some other specific intent; or that some *‘unduly’’ coercive means must
be used. At times there has been emphasis upon the use of the active verb,



24

““monopolize,” as the judge noted in the case at bar. . . . What engen-
dered these compunctions is reasonably plain; persons may unwittingly
find themselves in possession of a monopoly, automatically so to say: that
is, without having intended either to put an end to existing competition, or
to prevent competition from arising when none had existed; they may
become monopolists by force of accident. . . . A single producer may be
the survivor out of a group of active competitors, merely by virtue of his
superior skill, foresight and industry. . . . The successful competitor,
having been urged to compete, must not be turned upon when he
wins. . . .

It would completely misconstrue ‘*Alcoa's” position in 1940 to hold
that it was the passive beneficiary of a monopoly, following upon an
involuntary elimination of competitors by automatically operative eco-
nomic forces. . . . This increase and this continued and undisturbed
control did not fall undesigned into * Alcoa’s" lap; obviously it could not
have done so. It could only have resulted, as it did result, from a persis-~
tent determination to maintain the control, with which it found itself
vested in 1912. There were at least one or two abortive attempts to enter
the industry, but ‘“*Alcoa” effectively anticipated and forestalled all
competition, and succeeded in holding the field alone. True, it stimulated
demand and opened new uses for the metal, but not without making sure
that it could supply what it had evoked. . . . It was not inevitable that it
should always anticipate increases in the demand for ingot and be pre-
pared to supply them. Nothing compelled it to keep doubling and re-
doubling its capacity before others entered the field. It insists that it never
excluded competitors; but we can think of no more effective exclusion
than progressively to embrace each new opportunity as it opened, and to
face every newcomer with new capacity already geared into a great
organization, having the advantage of experience, trade connections and
the elite of personnel. Only in case we interpret *‘exclusion’’ as limited to
manoeuvres not honestly industrial, but actuated solely by a desire to
prevent competition, can such a course, indefatigably pursued, be
deemed not *‘exclusionary.” So to limit it would in our judgment emas-
culate the Act; would permit just such consolidations as it was designed to
prevent. . . .

We disregard any question of “‘intent.” . . . By far the greatest part
of the fabulous record piled up in the case at bar, was concerned with
proving such an intent. The plaintiff was seeking to show that many
transactions, neutral on their face, were not in fact necessary to the de-
velopment of *‘Alcoa’s” business, and had no motive except to exclude
others and perpetuate its hold upon the ingot market. Upon that effort
success depended in case the plaintiff failed to satisfy the court that it was
unnecessary under Section 2 to convict *Alcoa” of practices unlawful of
themselves. The plaintiff has so satisfied us, and the issue of intent ceases
to have any importance. . . . In order to fall within Section 2, the
monovolist must have both the power to manannlize. and the intent o
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monopolize. . . .[NJo monopolist monopolizes unconscious of what he
is doing. So here, **Alcoa’™ meant to keep, and did keep, that complete
and exclusive hold upon the ingot market with which it started. ’I:hat was
to “‘monopolize” that market, however innocently it otherW{se pro-
ceeded. So far as the judgment held that it was not within Section 2, it
must be reversed. . . .

Io. *“ALCOA’S’” UNLAWFUL PRACTICES

[Since it was found that Alcoa had monopolized the ingot market, the
question of its unlawful practices would, according to the Cou1:t, be moot.
But war-wrought changes in the ingot market made consideration of these
charges necessary to the proper framing of a decree.] .

. . . In spite of the prolixity of the evidence, the challenged practices
can be divided into three classes: . . .

(a) “‘Pre-emption” of Bauxite and Water-Power

The plaintiff attempted to prove, and asserts that it'djd prove, that
‘“‘Alcoa’ bought up bauxite deposits . . . in excess of its needs, and
under circumstances which showed that the purchases were not for t.he
purpose of securing an adequate future supply, but only in order to seize
upon any available supply and so assure its monopoly. Th.e very state-
ment of this charge shows that it depends upon **Alcoa’s’ intent, for, if
the purchases provided for the future needs of the business, or for yvhat
*Alcoa’” honestly believed were its future needs, they were inno-
cent. . . . The judge .. . overruled all the nplaintiff’s con.ten-
tions . . . [and] we should be unwarranted in declaring these findings
**clearly erroneous.” . . .

(b) Suppression of Competitors Seeking
to Invade the Ingot Market

[Alcoa’s purchases of various potential competitors were treated by
the court in the same manner as its purchases of bauxite and water-power
sites, i.e., the finding of the lower court that these acquisitions did not
evidence an intent to suppress competition was upheld.] . . .

(c) *“Alcoa’s’’ Domination of the Fabricating Fields

The last of **Alcoa’s’’ supposedly unlawful practices was its infiltration
into, and manipulation of, some of the markets for fabricated gogds.
These were three kinds: (1) buying an interest in the Aluminum Castmg,s
Company, and Aluminum Manufactures, Inc.; (2) the *‘Price Squeeze'’;
(3) the ‘“‘Piston Patent Pool.” ) . -

(1) ““Castings’’ were one of the earliest uses of aluminum. . . . Flye of
these [casting producers] combined in . . . [1909] to form the Alummufn
Castings Company, of whose shares *‘Alcoa’ received fifty percent in
exchange for advances made. . . . .

The Aluminum Goods Manufacturineg Companv makes cooking and
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other utensils out of aluminum. . . . Atthe trial thirty-one percent of the
shares were held by **Alcoa” and its officers. . . . [Tlhere is nothing to

support the conclusion that here was a practice or manoeuvre merely to
suppress or exclude competitors. . . .

(2) The “Price Squeeze.”” The plaintiff describes as the *“‘Price
Squeeze’’ a practice by which, it says, ‘““Alcoa” intended to put out of
business the manufacturers of aluminum ‘‘sheet’® who were its com-
petitors; for **Alcoa’ was itself a large—in fact much the largest—maker
of that product. . ., .

The plaintiff’s theory is that “Alcoa” consistently sold ingot at so high
a price that the **sheet rollers,”” who were forced to buy from it, could not
pay the expenses of “‘rolling” the *‘sheet.”

. . « [Wle think that the plaintiff made out a prima facie case that
*“‘Alcoa’” had been holding ingot at a price higher than a *‘fair price,” and
had reduced the price only because of pressure [resulting from a Depart-
ment of Justice investigation into the complaints of several *‘sheet”
makers]. If that was not so, it should have rebutted the inference.

In spite of this evidence the judge found that in these years [1925-1932]
*“Alcoa” had not intended to monopolize the ‘‘sheet” market; or to
exclude others; or to fix discriminatory prices, or prices of any kind; or to
sell below the cost of production, measuring ingot price as part of the
cost. . . . That is indeed hard to believe. . . . That it was unlawful to
set the price of “‘sheet” so low and hold the price of ingot so high, seems
to us unquestionable, provided, as we have held, that on this record the
price of ingot must be regarded as higher than a *‘fair price.”” True, this
was only a consequence of ‘“Alcoa’s’ control over the price of ingot, and
perhaps it ought not to be considered as a separate wrong; moreover, we
do not use it as part of the reasoning by which we conclude that the
monopoly was unlawful. But it was at least an unlawful exercise of
*‘Alcoa’s’’ power after it had been put on notice by the “‘sheet rollers’”’
complaints; and this is true, even though we assent to the judge’s finding
that it was not part of an attempt to monopolize the **sheet’ market. . . .

(3) The Piston Patent Situation. The plaintiff charges **Alcoa’ with
three kinds of misuses of patents: (1) an unlawful limitation of the produc-
tion of licensees of its own patents; (2) accepting a license agreement from
another patentee that unlawfully limited its own production; (3) using its
own patents to force the purchase of ingot upon licensees. [The Court
held that in two instances the evidence was not sufficient to establish
unlawfulness, while in the third, expiration of the patents involved made it
unnecessary for the court to pass upon the agreement.]

1. “LIMITED”

(In this portion of its decision the Court found that cartel arrangements
between Limited, a Canadian firm, and Alliance, a Swiss concern, af-
fected imports into the United States and therefore violated the Sherman
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Act. It was held, however, that ‘‘Alcoa’ had not participated in tpe
cartel, and therefore could not be held responsible for the import restric-
tions.]

IV. THE REMEDIES

Nearly five years have passed since the evidence was closed; during
that time the aluminum industry . . . has been revolutionized by the
nation’s efforts in a great crisis. That alone would make it impossible to
dispose of the action upon the basis of the record as we have it. . . .

. . . [IIt is impossible to say what will be ‘‘Alcoa’s” position in the
industry after the war. . . . Dissolution is not a penalty but a remedy; if
the industry will not need it for its protection, it will be a disservice to
break up an aggregation which has for so long demonstrated its effi-
ciency. . . .

Bu{ there is another, and even more persuasive, reason why we should
not now adjudge a dissolution of any kind. The Surplus Property Act of
1944 provides . . . [that the disposal agencies shall dispose of govern-
ment properties in such a manner as] *‘. . . to give maximum aid in the
reestablishment of a peacetime economy of free independent private en-
terprise’’; [and] *‘. . . to discourage monopolistic practices and to
strengthen and preserve the competitive position of small business con-
cerns in an economy of free enterprise.”. . . [If the disposal authorities
fail to reestablish competitive conditions, it will then be necessary for the
District Court to act.]

[An injunction was then issued against resumption of the ‘‘price
squeeze,’ and *‘Limited” was enjoined from entering into any agreement
covering imports into this country.]

Judgment reversed, and cause remanded for further proceedings not
inconsistent with the foregoing.

United States v. United Shoe Machinery Corp.

110 F. Supp. 295 (D. Mass. 1953)
aff d per curiam 347 U.S. 521 (1954)

WYZANSKI, District Judge.

December 15, 1947 the Government filed a complaint against United
Shoe Machinery Corporation under Section 4 of the Sherman Act . . . in
order to restrain alleged violations of Sections 1 and 2 of that Act. . . .

Stripped to its essentials, the 52-page complaint charged, first, that
since 1912 United had been *‘monopolizing interstate trade and commerce
in the shoe machinery industry of the United States.’’ The second princi-
pal charge laid by the complaint was that United had been (a)
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United States v. E. I. duPont de Nemours and Company
351 U.S. 377 (1956)
MR. JUSTICE REED delivered the opinion of the Court.

The United States brought this civil action under Section 4 of the
Sherman Act. . .. The complaint, filed December 13, 1947, ...
charged duPont with monopolizing, attempting to monopolize and con-
spiracy to monopolize interstate commerce in cellophane and cellulosic
caps and bands in violation of Section 2 of the Sherman Act. Relief by
injunction was sought against defendant and its officers, forbidding
monopolizing or attempting to monopolize interstate trade in cellophane.
The prayer also sought action to dissipate the effect of the monopolization
by divestiture or other steps. . . .'[JlJudgment was entered for duPont on
all issues.!

The Government’s direct appeal here . . . ‘‘attacks only the ruling
that duPont has not monopolized trade in cellophane.’’ At issue for de-
termination is only this alleged violation by duPont of Section 2. . . .

During the period that is relevant to this action, duPont produced al-
most 75% of the cellophane sold in the United States, and cellophane
constituted less than 20% of all **flexible packaging material’’ sales. . . .

The Government contends that, by so dominating cellophane produc-
tion, duPont monopolized a ‘‘part of the trade or commerce"’ in violation
of Section 2. Respondent agrees that cellophane is a product which con-
stitutes ‘‘a ‘part’ of commerce within the meaning of Section
2.” ... But it contends that the prohibition of Section 2 against
monopolization is not violated because it does not have the power to
control the price of cellophane or to exclude competitors from the market
in which cellophane is sold. The court below found that the *‘relevant
market for determining the extent of duPont’s market control is the mar-
ket for flexible packaging materials,”” and that competition from those
other materials prevented duPont from possessing monopoly powers in its
sales of cellophane. . . .

The Government . . . argues that the market for other wrappings is
distinct from the market for cellophane and that the competition afforded
cellophane by other wrappings is not strong enough to be considered in
determining whether duPont has monopoly powers. Market delimitation
is necessary under duPont’s theory to determine whether an alleged
monopolist violates Section 2. The ultimate consideration in such a de-
termination is whether the defendants control the price and competition in
the market for such part of trade or commerce as they are charged with
monopolizing. Every manufacturer is the sole producer of the particular

t United States v. E. 1. duPont de Nemours & Co., 118 F. Supp. 41. The opinion
occupies 192 pages of the volume. The Findings of Fact, 854 in number, cover 140
pages. . . . [Citations to the lower court's findings have been omitted. IMS.]
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commodity it makes but its control in the above sense of the relevant
market depends upon the availability of alternative commodities for
buyers: i.e., whether there is cross-elasticity of demand between cel-
lophane and the other wrappings. This interchangeability is largely gauged
by the purchase of competing products for similar uses considering the
price, characteristics and adaptability of the competing commodities. The
court below found that the flexible wrappings afforded such alternatives.
This Court must determine whether the trial court erred in its estimate of
the competition afforded cellophane by other materials. . . .

Two additional questions were raised in the record and decided by the
court below. That court found, that even if duPont did possess monopoly
power over sales of cellophane, it was not subject to Sherman Act pros-
ecution, because (1) the acquisition of that power was protected by pat-
ents, and (2) that power was acquired solely through duPont’s business
expertness. It was thrust upon duPont. . . .

Since the Government specifically excludes attempts and conspiracies
to monopolize from consideration, a conclusion that duPont has no
monopoly power would obviate examination of these last two issues.

I. FACTUAL BACKGROUND

. . . In the early 1900s Jacques Brandenberger, a Swiss chemist,
[inadvertently discovered the first *‘cellophane.’’} . . . This first *‘cel-
lophane’’ was thick, hard, and not perfectly transparent, but Branden-
berger apparently foresaw commercial possibilities in his dis-
covery. . . . He obtained patents to cover . . . his process.

. . . [HJowever, . . . the disclosures of these early patents were not
sufficient to make possible the manufacture of commercial cel-
lophane. . . .

In 1917 Brandenberger assigned his patents to La Cellophane Societe
Anonyme and joined that organization. . . .

In 1923 duPont organized with La Cellophane an American company
for the manufacture of plain cellophane. The undisputed findings are that:

. . . LaCellophane . . . granted duPont Cellophane Company the exclu-
sive right to make and sell in North and Central America under La Cel-
lophane’s secret processes for cellophane manufacture. DuPont Cellophane
Company granted to La Cellophane exclusive rights for the rest of the world
under any cellophane patents or processes duPont Cellophane Company
might develop. . . .

Subsequently duPont and La Cellophane licensed several foreign com-
panies, allowing them to manufacture and vend cellophane in limited
areas. . . . Technical exchange agreements with these companies were
entered into at the same time. However, in 1940, duPont notified these
foreign companies that sales might be made in any country, and by 1948
all the technical exchange agreements were canceled.

Sylvania, an American affiliate of a Belgian producer of cellophane,
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not covered by the license agreements above referred to, began the man-
ufacture of cellophane in the United States in 1930. Litigation between the
French and Belgian companies resulted in a settlement whereby La Cel-
lophane came to have a stock interest in Sylvania, contrary to the La
Cellophane-duPont agreement. This resulted in adjustments as compen-
sation for the intrusion into United States of La Cellophane that extended
duPont’s limited territory. . . . Since 1934 Sylvania has produced about
25% of United States cellophane.

An important factor in the growth of cellophane . . . was the perfec-
tion of moistureproof cellophane, a superior product of duPont research
and patented by that company through a 1927 application. . . .

In 1931 Sylvania began the manufacture of moistureproof cellophar}e
under its own patents. After negotiations over patent rights, duPont in
1933 licensed Sylvania to manufacture and sell moistureproof cellophane
produced under the duPont patents at a royalty of 2% of sales. These
licenses, with the plain cellophane licenses from the Belgian Company,
made Sylvania a full cellophane competitor, limited on moistureproof
sales by the terms of the licenses to 20% of the combined sales of the two
companies of that type by the payment of a prohibitive royalty on the
excess. . . . There was never an excess production. The limiting clause
was dropped on January 1, 1945, and Sylvania was acquired in 1946 by the
American Viscose Corporation with assets of over $200,000,000.

Between 1928 and 1950, duPont’s sales of plain cellophane increased
from $3,131,608 to $9,330,776. Moistureproof sales increased from
$603,222 to $89,850,416, although prices were continuously re-
duced. . . . It could not be said that this immense increase in use was
solely or even largely attributable to the superior quality of cellophane or
to the technique or business acumen of duPont, though doubtless those
factors were important. The growth was a part of the expansion of .the
commodity-packaging habits of business, a by-product of general eﬁic1§nt
competitive merchandising to meet modern demands. Tpe profits, which
were large, apparently arose from this trend in marketing, the develop-
ment of the industrial use of chemical research and production of synthe-
tics, rather than from elimination of other producers from the relevant
market. . . .

II. THE SHERMAN ACT AND THE COURTS

The Sherman Act has received long and careful application by this
Court to achieve for the Nation the freedom of enterprise from monopoly
or restraint envisaged by the Congress that passed the Act in 1890. Be-
cause the Act is couched in broad terms, it is adaptable to the changing
types of commercial production and distribution that have evolved since
its passage. . .. It was said in Standard 0il Co. v. {Jr}ued
States, . . . that fear of the power of rapid accumulations of 1nd1v§dual
and corporate wealth from the trade and industry of a developing national
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economy caused its passage. . . . While the economic picture has
changed, large aggregations of private capital, with power attributes,
continue. Mergers go forward. Industries such as steel, automobiles,
tires, chemicals, have only a few production organizations. A considera-
ble size is often essential for efficient operation. . . .

Judicial construction of antitrust legislation has generally been left un-
changed by Congress. This is true of the Rule of Reason. While it is fair to
say that the Rule is imprecise, its application in Sherman Act litigation, as
directed against enhancement of price or throttling of competition, has
given a workable content to antitrust legislation. . . . It was judicially
declared a proper interpretation of the Sherman Act in 1911, . . . This
Court has not receded from its position on the Rule. There is not, we
think, any inconsistency between it and the development of the judicial
theory that agreements as to maintenance of prices or division of territory
are in themselves a violation of the Sherman Act. It is logical that some
agreements and practices are invalid per se, while others are illegal only
as applied to particular situations. . . .

. . . Itis true that Congress has made exceptions to the generality of
monopoly prohibitions. . . . But those exceptions express legislative
determination of the national economy’s need of reasonable limitations on
cutthroat competition or prohibition of monopoly. ‘‘[W]here exceptions
are made, Congress should make them.” United States v. Line Material
Co., 333 U.S. 287, 310. . . . We therefore turn to Section 2 . . ., to
determine whether duPont has violated that section by its dominance in
the manufacture of cellophane in the before-stated circumstances.

III. THE SHERMAN ACT,
SECTION 2—MONOPOLIZATION

The only statutory language of Section 2 pertinent on this review is:
“Every person who shall monopolize . . . shall be deemed
guilty. . . .”’. . . Our cases determine that a party has monopoly power
if it has, over ‘‘any part of the trade or commerce among the several
States,” a power of controlling prices or unreasonably restricting compe-
tition. . . .

Senator Hoar, in discussing Section 2, pointed out that monopoly in-
volved something more than extraordinary commercial success, ‘‘that it
involved something like the use of means which made it impossible for
other persons to engage in fair competition.’’ This exception to the Sher-
man Act prohibitions of monopoly power is perhaps the monopoly
“thrust upon’’ one of United States v. Aluminum Co. of America, 148
F.2d 416, 429. . . .

If cellophane is the ‘‘market’’ that duPont is found to dominate, it may
be assumed it does have monopoly power over that **market.”’ Monopoly
power is the power to control prices or exclude competition. It seems
apparent that duPont’s power to set the price of cellophane has only been
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limited by the competition afforded by other flexible packaging materials.
Moreover, it may be practically impossible for anyone to commence
manufacturing cellophane without full access to duPont’s technique.
However, duPont has no power to prevent competition from other wrap-
ping materials. The trial court consequently had to determine whether
competition from the other wrappings prevented duPont from possessing
monopoly power in violation of Section 2. Price and competition are so
intimately entwined that any discussion of theory must treat them as one.
It is inconceivable that price could be controlled without power over
competition or vice versa. This approach to the determination of
monopoly power is strengthened by this Court’s conclusion in prior cases
that, when an alleged monopolist has power over price and competition,
an intention to monopolize in a proper case may be assumed.?

If a large number of buyers and sellers deal freely in a standardized
product, such as salt or wheat, we have complete or pure competition.
Patents, on the other hand, furnish the most familiar type of classic
monopoly. As the producers of a standardized product bring about sig-
nificant differentiations of quality, design, or packaging in the product
that permit differences of use, competition becomes to a greater or less
degree incomplete and the producer’s power over price and competition
greater over his article and its use, according to the differentiation he is
able to create and maintain. A retail seller may have in one sense a
monopoly on certain trade because of location, as an isolated country
store or filling station, or because no one else makes a product of just the
quality or attractiveness of his product, as for example in cigarettes. Thus
one can theorize that we have monopolistic competition in every
nonstandardized commodity with each manufacturer having power over
the price and production of his own product.> However, this power that,
let us say, automobile or soft-drink manufacturers have over their
trademarked products is not the power that makes an illegal monopoly.
Illegal power must be appraised in terms of the competitive market for the
product. '

Determination of the competitive market for commodities depends on
how different from one another are the offered commodities in character
or use, how far buyers will go to substitute one commodity for another.
For example, one can think of building materials as in commodity compe-
tition but one could hardly say that brick competed with steel or wood or
cement or stone in the meaning of Sherman Act litigation; the products
are too different. This is the interindustry competition emphasized by
some economists. . . . On the other hand, there are certain differences

2 Here the Court cited United States v. Columbia Steel Co., 334 U.S. 495, 525; United
States v. Paramount Pictures, 334 U.S. 131, 173; and Apex Hosiery Co. v. Leader, 310 U.S.
469, 501. IMS.

3 Here the Court cited Chamberlin, Theory of Monopolistic Competition, c. IV. IMS.
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in the formulae for soft drinks but one can hardly say that each one is an
illegal monopoly. Whatever the market may be, we hold that control of
price or competition establishes the existence of monopoly power under
Section 2. Section 2 requires the application of a reasonable approach in
determining the existence of monopoly power just as surely as did Section
1. This of course does not mean that there can be a reasonable
monopoly. . . . Our next step is to determine whether duPont has
monopoly power over cellophane: that is, power over its price in relation
to or competition with other commodities. The charge was monopoliza-
tion of cellophane. The defense, that cellophane was merely a part of the
relevant market for flexible packaging materials.

IV. THE RELEVANT MARKET

When a product is controlled by one interest, without substitutes avail-
able in the market, there is monopoly power. Because most products have
possible substitutes, we cannot, as we said in Times-Picayune Co. v.
United States, 345 U.S. 594, 612, give ‘‘that infinite range”’ to the defini-
tion of substitutes. Nor is it a proper interpretation of the Sherman Act to

require that products be fungible to be considered in the relevant market.
The Government argues:

We do not here urge that in no circumstances may competition of sub-
stitutes negative possession of monopolistic power over trade in a product.
The decisions make it clear at the least that the courts will not consider
substitutes other than those which are substantially fungible with the
monopolized product and sell at substantially the same price.

But where there are market alternatives that buyers may readily use for
their purposes, illegal monopoly does not exist merely because the prod-
uct said to be monopolized differs from others. If it were not so, only
physically identical products would be a part of the market. To accept the
Government’s argument, we would have to conclude that the manufac-
turers of plain as well as moistureproof cellophane were monopolists, and
so with films such as Pliofilm. foil, glassine, polyethylene, and Saran, for
each of these wrapping materials is distinguishable. These were all ex-
hibits in the case. New wrappings appear, generally similar to cellophane:
is each a monopoly? What is called for is an appraisal of the *‘cross-elas-
ticity”” of demand in the trade. . . . The varying circumstances of each
case determine the result. In considering what is the relevant market for
determining the control of price and competition, no more definite rule
can be declared than that commodities reasonably interchangeable by
consumers for the same purposes make up that ‘‘part of the trade or
commerce,”’ monopolization of which may be illegal. As respects flexible
packaging materials, the market . . . is nationwide.

Industrial activities cannot be confined to trim categories. Illegal
monopolies under Section 2 may well exist over limited products in nar-
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row fields where competition is eliminated. That does not settle the issue
here. In determining the market under the Sherman Act, it is the use or
uses to which the commodity is put that control. The selling price between
commodities with similar uses and different characteristics may vary, so
that the cheaper product can drive out the more expensive. Or, the
superior quality of higher priced articles may make dominant the more
desirable. Cellophane costs more than many competing products and less
than a few. But whatever the price, there are various flexible wrapping
materials that are bought by manufacturers for packaging their goods in
their own plants or are sold to converters who shape and print them for
use in the packaging of the commodities to be wrapped.

Cellophane differs from other flexible packaging materials. From some
it differs more than from others. . . . It will adequately illustrate the
similarity in characteristics of the various products by noting . . . [that
the use of glassine] is almost as extensive as cellophane, . . . and many
of its characteristics [are] equally or more satisfactory to users.

It may be admitted that cellophane combines the desirable elements of
transparency, strength and cheapness more definitely than any of the
others. . . .

But, despite cellophane’s advantages, it has to meet competition from
other materials in every one of its uses. . . . Food products are the chief
outlet, with cigarettes next. The Government makes no challenge to
Finding 283 that cellophane furnishes less than 7% of wrappings for bak-
ery products, 25% for candy, 32% for snacks, 35% for meats and poultry,
27% for crackers and biscuits, 47% for fresh produce, and 34% for frozen
foods. Seventy-five to 80% of cigarettes are wrapped in cel-
lophane. . . . Thus, cellophane shares the packaging market with
others. The over-all result is that cellophane accounts for 17.9% of flex-
ible wrapping materials, measured by the wrapping surface. . . .

Moreover a very considerable degree of functional interchangeability
exists between these products. . . . It willbe noted . . . that except as
to permeability to gases, cellophane has no qualities that are not pos-
sessed by a number of other materials. . . . Pliofilm is more expen~
sive . . . but its superior physical characteristics apparently offset cel-
lophane’s price advantage. While retailers shift continually between the
two, the trial court found that Pliofilm is increasing its share of the busi-
ness. . .

An element for consideration as to cross-elasticity of demand between
products is the responsiveness of the sales of one product to price changes
of the other. If a slight decrease in the price of cellophane causes a
considerable number of customers of other flexible wrappings to switch to
cellophane, it would be an indication that a high cross-elasticity of de-
mand exists between them; that the products compete in the same market.
The court below held that the *‘[glreat sensitivity of customers in the
flexible packaging markets to price or quality changes’* prevented duPont
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from possessing monopoly control over price. . . . The record sustains

these findings. . . .

We conclude that cellophane’s interchangeability with the other mate-
rials mentioned suffices to make it a part of this flexible packaging mate-
rial market.

The Government stresses the fact that the variation in price between
cellophane and other materials demonstrates they are noncompetitive. As
these products are all flexible wrapping materials, it seems reasonable to
consider, as was done at the trial, their comparative cost to the consumer
in terms of square area. . . . Cellophane costs two or three times as
much, surface measure, as its chief competitors for the flexible wrapping
market, glassine and greaseproof papers. Other forms of cellulose wrap-
pings and those from other chemical or mineral substances, with the
exception of aluminum foil, are more expensive. The uses of these mate-
rials . . . are largely to wrap small packages for retail distribution. The
wrapping is a relatively small proportion of the entire cost of the article.
Different producers need different qualities in wrappings and their need
may vary from time to time as their products undergo change. But the
necessity for flexible wrappings is the central and unchanging demand.
We cannot say that these differences in cost gave duPont monopoly
power over prices in view of the findings of fact on that subject.

It is the variable characteristics of the different flexible wrappings and
the energy and ability with which the manufacturers push their wares that
determine choice. A glance at ‘*“Modern Packaging,”’ a trade journal, will
give, by its various advertisements, examples of the competition among
manufacturers for the flexible packaging market. The trial judge visited
the 1952 Annual Packaging Show at Atlantic City, with the consent of
counsel. He observed exhibits offered by *‘machinery manufacturers,
converters and manufacturers of flexible packaging materials.”” He states
that these personal observations confirmed his estimate of the competi-
tion between cellophane and other packaging materials. . . .

The record establishes plain cellophane and moistureproof cellophane
are each flexible packaging materials which are functionally interchangeable
with other flexible packaging materials and sold at same time to same cus-
tomers for same purpose at competitive prices; there is no cellophane mar-
ket distinct and separate from the market for flexible packaging materials;
the market for flexible packaging materials is the relevant market for deter-
mining nature and extent of duPont’s market control; and duPont has at all
times competed with other cellophane producers and manufacturers of
other flexible packaging materials in all aspects of its cellophane business.

The facts above considered dispose also of any contention that com-
petitors have been excluded by duPont from the packaging material mar-
ket. That market has many producers and there is no proof duPont ever
has possessed power to exclude any of them from the rapidly expanding
flexible packaging market. The Government apparently concedes as
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much, for it states that *‘lack of power to inhibit entry into this so-called
market [i.e., flexible packaging materials], comprising widely disparate
products, is no indicium of absence of power to exclude competition in
the manufacture and sale of cellophane.” The record shows the multiplic-
ity of competitors and the financial strength of some with individual assets
running to the hundreds of millions. . . . Indeed, the trial court found
that duPont could not exclude competitors even from the manufacture of
cellophane, . . . an immaterial matter if the market is flexible packaging
material. Nor can we say that duPont’s profits, while liberal (according to
the Government’s 15.9% net after taxes on the 1937-1947 average),
demonstrate the existence of a monopoly without proof of lack of com-
parable profits during those years in other prosperous industries. . . .
There is no showing that duPont’s rate of return was greater or less than
that of other producers of flexible packaging materials. . . .

The “*market’’ which one must study to determine when a producer has
monopoly power will vary with the part of commerce under considera-
tion. The tests are constant. The market is composed of products that
have reasonable interchangeability for the purposes for which they are
produced—oprice, use and qualities considered. While the application of
the tests remains uncertain, it seems to us that duPont should not be found
to monopolize cellophane when that product has the competition and
interchangeability with other wrappings that this record shows.

On the findings of the District Court, its judgment is Affirmed.

MR. JUSTICE CLARK and MR. JUSTICE HARLAN took no part in
the consideration or decision of this case.

MR. JUSTICE FRANKFURTER, concurring.

MR. CHIEF JUSTICE WARREN, with whom MR. JUSTICE
BLACK and MR. JUSTICE DOUGLAS join, dissenting.

This case, like many under the Sherman Act, turns upon the prop-
er definition of the market. In defining the market in which duPont’s
economic power is to be measured, the majority virtually emasculate
Section 2 of the Sherman Act. They admit that ‘‘cellophane combines the
desirable elements of transparency, strength and cheapness more defi-
nitely than any of”’ a host of other packaging materials. Yet they hold that
all of those materials are so indistinguishable from cellophane as to war-
rant their inclusion in the market. We cannot agree that cellophane, in the
language of Times-Picayune Publishing Co. v. United States . . . is
‘*the selfsame product’ as glassine, greaseproof and vegetable parchment
papers, waxed papers, sulphite papers, aluminum foil, cellulose acetate,
and Pliofilm and other films.
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The majority opinion states that *‘{I}t will adequately illustrate the
similarity in characteristics of the various products by noting here Finding
62 as to glassine.”” But Finding 62 merely states the respects in which the
selected flexible packaging materials are as satisfactory as cellophane; it
does not compare all the physical properties of cellophane and other
materials. The Table incorporated in Finding 59 does make such a com-
parison, and enables us to note cellophane’s unique combination of qual-
ities lacking among less expensive materials in varying degrees.4 . . . .
Indeed, the majority go further than placing cellophane in the same mar-
ket with such products. They also include the transparent films, which are
more expensive than cellophane. These bear even less resemblance to the
lower priced packaging materials than does cellophane. . . .

If the conduct of buyers indicated that glassine, waxed and sulphite
papers and aluminum foil were actually ‘‘the selfsame products’’ as cel-
lophane, the qualitative differences demonstrated by the comparison of
physical properties in Finding 59 would not be conclusive. But the record
provides convincing proof that businessmen did not so regard these prod-
ucts. During the period covered by the complaint (1923-1947) cellophane
enjoyed phenomenal growth. DuPont’s 1924 production was 361,249
pounds, which sold for $1,306,662. Its 1947 production was 133,502,858
pounds, which sold for $55,339,626. Findings 297 and 337. Yet throughout
this period the price of cellophane was far greater than that of glassine,
waxed paper or sulphite paper. Finding 136 states that in 1929 cel-
lophane’s price was even seven times that of glassine; in 1934, four times,
and in 1949 still more than twice glassine’s price. Reference to DX-994,
the graph upon which Finding 136 is based, shows that cellophane had a
similar price relation to waxed paper and that sulphite paper sold at even
less than glassine and waxed paper. We cannot believe that buyers, prac-
tical businessmen, would have bought cellophane in increasing amounts
over-a quarter of a century if close substitutes were available at from
one-seventh to one-half cellophane!’s price. That they did so is testimony
to cellophane’s distinctiveness.

The inference yielded by the conduct of cellophane buyers is rein-
forced by the conduct of sellers other than duPont. Finding 587 states that
Sylvania, the only other cellophane producer, absolutely and immediately
followed every duPont price change, even dating back its price list to the
effective date of duPont’s change. Producers of glassine and waxed paper,
on the other hand, displayed apparent indifference to duPont’s repeated

+ 4. . . The majority opinion quotes at length from Stocking and Mueller, **The Cel-
lophane Case,” XLV Amer. Ecohomic Rev. 29, 48-49, in noting the comparative char-
acteristics of cellophane and other products. Unfortunately, the opinion fails to quote the
conclusion reached by these economists. They state: ‘‘The [trial] court to the contrary
notwithstanding, the market in which cellophane meets the *‘competition’ of other wrappers
is narrower than the market for all flexible packaging materials.” Id., at 52. And they
conclude that **. . . cellophane is so differentiated from other flexible wrapping materials
that its cross elasticity of demand gives duPont significant and continuing monopoly
power."” Id., at 63.
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and substantial price cuts. DX-994 shows that from 1924 to 1932 duPont
dropped the price of plain cellophane 84%, while the price of glassine
remained constant. And during the period 1933-1946 the prices for glas-
sine and waxed paper actually increased in the face of a further 21%
decline in the price of cellophane. If *‘shifts of business’” due to ‘‘price
sensitivity’’ had been substantial, glassine and waxed paper producers
who wanted to stay in business would have been compelled by market
forces to meet duPont’s price challenge just as Sylvania was. . . . Surely
there was more than ‘‘a slight decrease in the price of cellophane’ during
the period covered by the complaint. That producers of glassine and
waxed paper remained dominant in the flexible packaging materials mar-
ket without meeting cellophane’s tremendous price cuts convinces us that
cellophane was not in effective competition with their products.’

Certainly duPont itself shared our view. From the first, duPont recog-
nized that it need not concern itself with competition from other packag-
ing materials. For example, when duPont was contemplating entry into
cellophane production, its Development Department reported that glas-
sine *‘is so inferior that it belongs in an entirely different class and has
hardly to be considered as a competitor of cellophane.” This was still
duPont’s view in 1950 when its survey of competitive prospects wholly
omitted reference to glassine, waxed paper or sulphite paper and stated
that *‘competition for duPont cellophane will come from competitive cel-
lophane and from non-cellophane films made by us or by others.””®

DuPont’s every action was directed toward maintaining dominance
over cellophane. Its 1923 agreements with La Cellophane, the French
concern which first produced commercial cellophane, gave duPont exclu-
sive North and Central American rights to cellophane’s technology, man-
ufacture and sale, and provided, without any limitation in time, that all
existing and future information pertaining to the -cellophane process be
considered *‘secret and confidential,”” and be held in an exclusive com-
mon pool. In its subsequent agreements with foreign licensees, duPont
was careful to preserve its continental market inviolate. In 1929, while it
was still the sole domestic producer of cellophane, duPont won its long
struggle to raise the tariff from 25% to 60%, ad valorem, on cellophane
imports, substantially foreclosing foreign competition. When Sylvania
became the second American cellophane producer the following year and
duPont filed suit claiming infringement of its moistureproof patents, they
settled the suit by entering into a cross-licensing agreement. , . . If close
substitutes for cellophane had been commercially available, duPont, an
enlightened enterprise, would not have gone to such lengths to control
cellophane, ;

% See Stocking and Mueller, **The Cellophane Case,” XLV Amer. Economic Rev. 29, 56,

6 R. 4070. It is interesting to note that duPont had almost 70% of the market which this
report considered relevant,
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As predicted by its 1923 market analysis, duPont’s dominance in cel-
lophane proved enormously profitable from the outset. After only five
years of production, when duPont bought out the minority stock interests
in its cellophane subsidiary, it had to pay more than fifteen times the
original price of the stock. But such success was not limited to the period
of innovation, limited sales and complete domestic monopoly. A confi-
dential duPont report shows that during the period 1937-1947, despite
great expansion of sales, duPont’s ‘‘operative return’ (before taxes) av-
eraged 31%, while its average ‘‘net return’’ (after deduction of taxes,
bonuses, and fundamental research expenditures) was 15.9%. Such pro-
fits provide a powerful incentive for the entry of competitors.” Yet from
1924 to 1951 only one new firm, Sylvania, was able to begin cellophane
production. And Sylvania could not have entered if La Cellophane’s sec-
ret process had not been stolen.? It is significant that for 15 years Olin
Industries, a substantial firm, was unsuccessful in its attempt to produce
cellophane, finally abandoning the project in 1944 after having spent about
$1,000,000. . . .

The trial court found that

DuPont has no power to set cellophane prices arbitrarily. If prices for
cellophane increase in relation to prices of other flexible packaging mate-
rials it will lose business to manufacturers of such materials in varying
amounts for each of duPont’s cellophane’s major end uses. Finding 712.

This further reveals its misconception of the antitrust laws. A monopolist
seeking to maximize profits cannot raise prices ‘‘arbitrarily.”” Higher
prices of course mean smaller sales, but they also mean higher per-unit
profit. Lower prices will increase sales but reduce per-unit profit. Within
these limits a monopolist has a considerable degree of latitude in deter-
mining which course to pursue in attempting to maximize profits. The trial
judge thought that, if duPont raised its price, the market would
*penalize’’ it with smaller profits as well as lower sales. DuPont proved
him wrong. When 1947 operating earnings dropped below 26% for the first
time in 10 years, it increased cellophane’s price 7% and boosted its earn-
ings in 1948, DuPont’s division manager then reported that *‘if an opera-

7 See Stocking and Mueller, **The Cellophane Case,” XLV Amer. Economic Rev. 29,
60-63, where the authors compare the domestic economic history of rayon with that of
cellophane. The first American rayon producer earned 64.2% on its investment in 1920,
thereby attracting duPont. After a loss in 1921, duPont’s average return for the next four
years was roughly 32%. As more firms began rayon production, duPont's and the industry’s
return on investment began to drop. When 6 new firms entered the industry in 1930, bringing
the number of producers to 20, average industry earnings for that year declined to 5% and
duPont suffered a net loss. *'From the beginning of the depression in 1929 through the
succeeding recovery and the 1938 recession duPont averaged 29.6 percent before taxes on its
cellophane investment. On its rayon investment it averaged only 6.3 percent.” Id., at 62-63.

® In 1924 two of La Cellophane's principal officials absconded with complete information
on the ccllophane process. A Belgian concern was then set up to use this process in making
cellophane, and it later organized Sylvania as an American affiliate, Findings 615-618.
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tive return of 31% is considered inadequate then an upward revision in
prices will be necessary to improve the return.” It is this latitude with
respect to price, this broad power of choice, that the antitrust laws forbid.
DuPont’s independent pricing policy and the great profits consistently
yielded by that policy leave no room for doubt that it had power to control
the price of cellophane. The findings of fact cited by the majority cannot
affect this conclusion. For they merely demonstrate that, during the
period covered by the complaint, duPont was a **good monopolist,” i.e.,
that it did not engage in predatory practices and that it chose to maximize
profits by lowering price and expanding sales. Proof of enlightened exer-
cise of monopoly power certainly does not refute the existence of that
power.

The majority opinion purports to reject the theory of *“‘interindustry
competition.”” Brick, steel, wood, cement and stone, it says, are ‘‘too
different’’ to be placed in the same market. But cellophane, glassine, wax
papers, sulphite papers, greaseproof and vegetable parchment papers,
aluminum foil, cellulose acetate, Pliofilm and other films are not ‘‘too
different,”” the opinion concludes. The majority approach would appar-
ently enable a monopolist of motion picture exhibition to avoid Sherman
Act consequences by showing that motion pictures compete in substantial
measure with legitimate theatre, television, radio, sporting events and
other forms of entertainment. Here, too, *‘shifts of business’’ undoubt-
edly accompany fluctuations in price and *‘there are market alternatives
that buyers may readily use for their purposes.” . . . [Tlhe formula of
**reasonable interchangeability,”” as applied by the majority, appears in-
distinguishable from the theory of ‘‘interindustry competition.”” The
danger in it is that, as demonstrated in this case, it is *‘perfectly compati-
ble with a fully monopolized economy.’’?

The majority hold in effect that, because cellophane meets competition
for many end uses, those buyers for other uses who need or want only
cellophane are not entitled to the benefits of competition within the cel-
lophane industry. . . . Furthermore, those buyers who have *‘reasonable
alternatives’’ between cellophane and other products are also entitled to
competition within the cellophane industry, for such competition may
lead to lower prices and improved quality.

The foregoing analysis of the record shows conclusively that cel-
lophane is the relevant market. Since duPont has the lion’s share of that
market, it must have monopoly power, as the majority concede. This
being so, we think it clear that, in the circumstances of this case, duPont is
guilty of *‘monopolization.”” The briefest sketch of duPont’s business
history precludes it from falling within the ‘‘exception to the Sherman Act
prohibitions of monopoly power’” (majority opinion, pp. 390-391) by suc-

9 Adams, “‘The ‘Rule of Reason’: Workable Competition or Workable Monopoly?”* 63
Yale L. F. 348, 364,
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cessfully asserting that monopoly was ‘‘thrust upon’’ it. DuPont was not
*“the passive beneficiary of a monopoly” within the meaning of United
States v. Aluminum Co. of America, supra, at 429-430. It sought and
maintained dominance through illegal agreements dividing the world mar-
ket, concealing and suppressing technological information, and restricting
its licensee’s production by prohibitive royalties, and through numerous
maneuvers which might have been ‘‘honestly industrial”’ but whose
necessary effect was nevertheless exclusionary. DuPont cannot bear *‘the
burden of proving that it owes its monopoly solely to superior skill. . . .”
(Emphasis supplied.) United States v. United Shoe Machinery
Corp. . ..

Nor can duPont rely upon its moistureproof patents as a defense to the
charge of monopolization. Once duPont acquired the basic cellophane
process as a result of its illegal 1923 agreements with La Cellophane,
development of moistureproofing was relatively easy. DuPont’s mois-
tureproof patents were fully subject to the exclusive pooling arrangements
and territorial restrictions established by those agreements. And they
were the subject of the illicit and exclusionary duPont-Sylvania agree-
ment. Hence, these patents became tainted as part and parcel of duPont’s
illegal monopoly. Cf., Mercoid Corp. v. Mid-Continent Co., 320 U.S. 661,
670. Any other result would permit one who monopolizes a market to
escape the statutory liability by patenting a simple improvement on his
product.

If competition is at the core of the Sherman Act, we cannot agree that it
was consistent with that Act for the enormously lucrative cellophane
industry to have no more than two sellers from 1924 to 1951. The conduct
of duPont and Sylvania illustrates that a few sellers tend to act like one
and that an industry which does not have a competitive structure will not
have competitive behavior. The public should not be left to rely upon the
dispensations of management in order to obtain the benefits which nor-
mally accompany competition. Such beneficence is of uncertain tenure.
Only actual competition can assure long-run enjoyment of the goals of a
free economy.

We would reverse the decision below and remand the cause to the
District Court with directions to determine the relief which should be
granted against duPont.

United States v. Grinnell Corporation
384 U.S. 563 (1966)
MR. JUSTICE DOUGLAS delivered the opinion of the Court.

This case presents an important question under §2 of the Sherman
Act. . . . The District Court held for the Government and entered a
decree. All parties appeal, the United States because it deems the relief
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the geographical area in which the buyer has, or, in the absence: of
monopoly, would have, a real choice as to price and alternative facilities?
This depends upon the facts of the market place, taking into account such
economic factors as the distance over which supplies and services may be
feasibly furnished, consistently with cost and functional efficiency. . . .

Here, there can be no doubt that the correct geographic market is local.
The services at issue are intensely local: they can be furnished only lo-
cally. The business as it is done is local—not nationwide. If, as might well
be the case on this record, defendants were found to have violated the
Sherman Act in a number of these local areas, a proper decree, directed to
those markets, as well as to general corporate features relevant to the
condemned practices, could be fashioned. . . . This Court now directs
the trial court to require *‘some [unspecified] divestiture’ locally by the
alarm companies. This is a recognition of the economic reality that the
relevant competitive areas are local. . . .

The trial court’s definition of the ‘‘product’” market even more
dramatically demonstrates that its action has been Procrustean—that it
has tailored the market to the dimensions of the defendants. It recognizes
that a person seeking protective services bhas many alternative
sources. . . . The court relies solely upon its finding that the services
offered by accredited central stations are of better quality, and upon its
conclusion that the insurance companies tend to give *‘noticeably larger”’
discounts to policyholders who use accredited central station protective
services. The Court now approves this strange red-haired, bearded, one-
eyed man-with-a-limp classification. . . .

Moreover, we are told that the ‘‘relevant market’’ must assume this
strange and curious configuration despite evidence in the record and a
finding of the trial court that “‘fringe competition” from such locally
available alternatives as watchmen, local alarm systems, proprietary
systems, and unaccredited central stations has, in at least 20 cities, forced
the defendants to operate at a ““loss’* even though defendants have a total
monopoly in these cities of the *‘market’’—namely, the ‘*accredited cen-
tral station protective services.”” And we are led to this odd result even
though there is in the record abundant evidence that customers switch
from one form of property protection to another, and not always in the
direction of accredited central station service.

I believe this approach has no justification in economics, reason or
law. . . . As this Court held in Brown Shoe . . . , the *‘reasonable in-
terchangeability of use or the cross-elasticity of demand," determines the
boundaries of a product market. 370 U.S., at 325. See also the Cellophane
case, 351 U.S.,, at 380. In plain language, this means that the court should
have defined the relevant market here to include all services which, in
light of geographical availability, price and use characteristics, are in

realistic rivalry for all or some part of the business of furnishing protective
cervices to premices .
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1 do not suggest that wide disparities in quality, price and customer
appeal could never affect the definition of the market. But this follows
only where the disparities are so great that they create separate and dis-
tinct categories of buyers and sellers. The record here and the findings do
not approach this standard. They fall far short of justifying the narrowing
of the market as practiced here. I need refer only to the exclusion of
nonagcredited central stations, which the court seeks to justify by refer-
ence to differentials in insurance discounts. These differentials may in-
deed affect the relative cost to the consumer of the competing modes of
protection. But, in the absence of proof that they result in eliminating the
competing services from the category of those to which the purchaser
‘‘can practicably turn’’ for supplies,® they do not justify such total exclu-
sion. This sort of exclusion of the supposedly not-quite-so-attractive ser-
vice from the basic definition of the kinds of business and service against
which defendants’ activity will be measured, is entirely unjustified on this
record.” . . . :

. . . Now, because of this Court’s mandate, the market-by-market
inquiry must begin for purposes of the decree. But this should have been
the foundation of judgment, not its superimposed conclusion. This inquiry
should—in my opinion, it must—take into account the rotal economic
situation—all of the options available to one seeking protection services.
It should not be limited to central stations, and certainly not to *‘insurance

accredited central station protective services’ which this Court sanctions
as the relevant market. . . .

Berkey Photo, Inc. v. Eastman Kodak Company
603 F.2d 263 (2d Cir. 1979)
Cert. denied, 444 U.S. 1093 (1980)
KAUFMAN, Chief Judge. '

INTRODUCTION

To millions of Americans, the name Kodak is virtually synonymous
with photography. Founded over a century ago by George Eastman, the
Eastman Kodak Company has long been the preeminent firm in the

¢ Tampa Electric Co. v. Nashville Coal Co., 365 U.S., at 327.

7 The example used by the court in its findings is illuminating and disturbing. In explana-
tion of its narrow market definition, the court says that the difference between the accredited
central station protective services and all others *‘could be compared’ to the difference
between a compact six-cylinder car and a chauffeur-driven sedan. It is probably true that the
degree of direct competition between luxury automobiles and compacts is slight. But it is by
no means as clear-cut as the trial court seems to suggest. The question would require careful
analysis in light of the total facts and issues. For example, if the antitrust problem at hand
involved an acquisition of the business of & manufacturer of compacts by a maker of luxury
cars, it is by no means inconceivable that sufficient competitive overlap would be found to
place both products in the *‘relevant market.” '
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amateur photographic industry. It provides products and services cover-
ing every step in the creation of an enduring photographic record from an
evanescent image. Snapshots may be taken with a Kodak camera on
Kodak film, developed by Kodak’s Color Print and Processing
Laboratories, and printed on Kodak photographic paper. The firm has ri-
vals at each stage of this process, but in many of them it stands, and has
long stood, dominant. It is one of the giants of American enterprise, with
international sales of nearly $6 billion in 1977 and pretax profits in excess
of $1.2 billion.

This action, one of the largest and most significant private antitrust
suits in history, was brought by Berkey Photo, Inc., a far smaller but still
prominent participant in the industry. Berkey competes with Kodak in
providing photofinishing services—the conversion of exposed film into
finished prints, slides, or movies. Until 1978, Berkey sold cameras as
well. It does not manufacture film, but it does purchase Kodak film for re-
sale to its customers, and it also buys photofinishing equipment and
supplies, including color print paper, from Kodak.

The two firms thus stand in a complex, multifaceted relationship, for
Kodak has been Berkey’s competitor in some markets and its supplier in
others. In this action, Berkey claims that every aspect of the association
has been infected by Kodak’s monopoly power in the film, color print
paper, and camera markets, willfully acquired, maintained, and exercised
in violation of §2 of the Sherman Act. . . . It also charges that Kodak
conspired with flashlamp manufacturers in violation of §1 of the
Act. . . . Anumber of the charges arise from Kodak’s 1972 introduction
of the 110 photographic system, featuring a Pocket Instamatic camera and
a new color print film, Kodacolor II, but the case is not limited to that
episode. It embraces many of Kodak's activities for the last decade and,
indeed, from preceding years as well. . . .

I. THE AMATEUR PHOTOGRAPHIC INDUSTRY

. . . Itis, of course, a basic principle in the law of monopolization that
the first step in a court’s analysis must be a definition of the relevant mar-
kets. . . .

The principal markets relevant here, each nationwide in scope, are
amateur conventional still cameras, conventional photographic film,
photofinishing services, photofinishing equipment, and color print paper.
The numerous technological interactions among the products and services
constituting these markets are manifest. To take an obvious example, not
only are both camera and film required to produce a snapshot, but the two
must be in compatible formats. This means that the film must be cut to the
right size and spooled in a roll or cartridge that will fit the camera
mechanism. Berkey charges that Kodak refused to supply on economical
terms film usable with camera formats designed by other manufactures,
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thereby exploiting its film monopoly to obstruct its rivals in the camera
market. Similarly, Berkey contends, since the emulsions and other con-
stituents of a film determine the chemicals and processes required to de-
velop it, Kodak was able to project its power over film into the photo-
finishing market as well. . . .

A. The Camera Market

The amateur conventional still camera market now consists almost en-
tirely of the so-called 110 and 126 instant-loading cameras. These are the
direct descendants of the popular box cameras, the best-known of which
was Kodak's so-called Brownie, Small, simple, and relatively inexpen-
sive, cameras of this type are designed for the mass market rather than for
the serious photographer.!

Kodak has long been the dominant firm in the market thus defined.
Between 1954 and 1973 it never enjoyed less than 61 percent of the annual
unit sales, nor less than 64 percent of the dollar volume, and in the peak
year of 1964, Kodak cameras accounted for 90 percent of market reve-
nues. Much of this success is no doubt due to the firm’s history of innova-
tion. In 1963 Kodak first marketed the 126 Instamatic instant-loading
camera, . . . and in 1972 it came out with the much smaller 110 Pocket
Instamatic. Not only are these cameras small and light, but they employ
film packaged in cartridges that can simply be dropped in the back of the
camera, thus obviating the need to load and position a roll manually. Their
introduction triggered successive revolutions in the industry. Annual
amateur still camera sales in the United States averaged 3.9 million units
between 1954 and 1963, with little annual variation. In the first full year
after Kodak’s introduction of the 126, industry sales leaped 22 percent,
and they took an even larger quantum jump when the 110 came to market.
Other camera manufacturers, including Berkey, copied both these inven-
tions, but for several months after each introduction anyone desiring to
purchase a camera in the new format was perforce remitted to Kodak.

Berkey has been a camera manufacturer since its 1966 acquisition of
the Keystone Camera Company, a producer of movie cameras and
equipment. . , . In 1968 Berkey began to sell amateur still cameras made
by other firms, and the following year the Keystone Division commenced
manufacturing such cameras itself. From 1970 to 1977, Berkey accounted
for 8.2 percent of the sales in the camera market in the United
States, . . . reaching a peak of 10.2 percent in 1976. In 1978, Berkey sold
its camera division and thus abandoned this market.

' More complicated cameras, such as those in the 135 format (35-millimeter) commonly
used by professionals and photographic hobbyists, were found not to be part of this market.
The jury also rejected Kodak's request to include in the definition instant cameras,
pioneered by the Polaroid Corporation, which produce a finished print within minutes, or
even seconds, after the shutter is snapped.
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B. The Film Market

The relevant market for photographic film comprises color print, color
slide, color movie, and black-and-white film.2 Kodak’s grip on this market
is even stronger than its hold on cameras. Sizce 1952, its annual sales
have always exceeded 82 percent of the nationwide volume on a unit
basis, and 88 percent in revenues. Foreign competition has recently made
some inroads into Kodak’s monopoly, but the Rochester firm concedes
that it dominated film sales throughout the period relevant to this case.
Indeed, in his summation, Kodak’s trial counsel told the jury that *‘the
film market . . . has been a market where there has not been price
competition and where Kodak has been able to price its products pretty
much without regard to the products of competitors.”

Kodak’s monopoly in the film market is particularly important to this
case, because the jury accepted Berkey’s contention, noted above, that it
had been used to disadvantage rivals in cameras, photofinishing, photo-
finishing equipment, and other markets. Of special relevance to this find-
ing is the color print film segment of the industry, which Kodak has domi-
nated since it introduced Kodacolor, the first amateur color print film, in
1942. . . . In 1963, when Kodak announced the 126 Instamatic camera,
it also brought out a new, faster color print film—Kodacolor X—which
was initially available to amateur photographers only in the 126 format.3
Nine years later, Kodak repeated this pattern with the simultaneous in-
troduction of the 110 Pocket Instamatic and Kodacolor II film. For more
than a year, Kodacolor II was made only for 110 cameras, and Kodak has
never made any other color print film in the 110 size.

C. Photofinishing Services and
Photofinishing Equipment

Before 1954, Kodak’s Color Print and Processing Laboratories (CP&P)
had a nearly absolute monopoly of color photofinishing maintained by a
variety of practices. Accounting for over 95 percent of color film sales,
Kodak sold every roll with an advance charge for processing included.
Consumers had little choice but to purchase Kodak film, and in so doing
they acquired the right to have that film developed and printed by CP&P
at no further charge. Since few customers would duplicate their costs to
procure the services of a non-Kodak photofinisher, Kodak was able to

% The jury included movie film and 35-millimeter film in this market, presumably because
they are substantially.identica.l to the film used in amateur still cameras. Instant film, how-
ever, a product chemically distinct from Jaboratory-processed film, was excluded.

3. .. “Film speed" refers to an emulsion’s sensitivity to light. Thus Kodacolor X—as

compared to its predecessor—could produce acceptable images under markedly inferior
lighting conditions.
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parlay its film monopoly to achieve equivalent market power in photo-
finishing.4

This film/processing tie-in attracted the attention of the Justice De-
partment, and in 1954 a consent decree changed the structure of the color
photofinishing market drastically. Kodak was forbidden to link photo-
finishing to film sales, and it agreed to make its processing technology,
chemigals, and paper available to rivals at reasonable rates. As a result,
CP&P’s share of the market plummeted from 96 percent in 1954 to 69 per-
cent two years later, and it has declined sharply ever since. In 1970,
CP&P accounted for but 17 percent of the market, and by 1976 its share
reached a low of 10 percent. There are now approximately 600 indepen-
dent photofinishers in the United States.

Berkey is one of the largest of these processors. It has been a photo-
finisher since 1933, but until 1954 its principal business was developing
and printing black-and-white film. . . . In addition, Berkey purchased
Kodak black-and-white film, which was sold without a processing tie-in,
for resale to its photofinishing customers. After the 1954 decree, Berkey
applied to Kodak for the appropriate licenses and in 1956 began to process
significant amounts of color film. It now finishes more 126 and 110 color
print film than does Kodak. . . .

D. The Color Paper Market

The market for color paper—that is, paper specially treated so that im-
ages from color film may be printed on it—effectively came into being af-
ter entry of the 1954 consent decree. Before then, Kodak was for all prac-
tical purposes the only color photofinisher, and its requirements for color
paper were met entirely by the paper division of Kodak Park Works in
Rochester. The remaining processors, who dealt with non-Kodak color
film and used non-Kodak paper, occupied only 4 percent of the color
photofinishing market. Consequently, the vertical foreclosure created by
CP&P’s lock on photofinishing and its exclusive use of Kodak color paper
was virtually complete.

Although the 1954 decree steadily loosened Kodak’s grip in photo-
finishing, it did not immediately affect the firm’s control of color paper.
For more than a decade, the independent photofinishers that sprang up
after the decree was entered looked only to Kodak for their paper
supplies. Indeed, although entry by both foreign and domestic paper
manufacturers has reduced Kodak’s share substantially, to a low of 60

4 To be sure, Kodak could not in this fashion control the market for color reprints—pro-
duction of additional prints from slides or negatives. Here it resorted to other tactics. By re-
fusing to sell the special paper or chemicals necessary to produce such reprints to rival
photofinishers, it ensured—since there was no other adequate source for these supplies—
that even this segment of the market did not escape its grip.
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percent in 1976, the firm’s color paper operations have remained remark-
ably profitable. Between 1968 and 1975, while its market share was falling
from 94 percent to 67 percent, Kodak’s earnings from operations as a
percentage of sales remained virtually constant, averaging 60 percent for
the period. Moreover, the most recent telling event in the market has not
been entry but exit: GAF Corporation announced in 1977 that it was
abandoning its effort to sell color paper, leaving Kodak with only one
domestic and two foreign competitors.

Kodak, then, is indeed a titan in its field, and accordingly has almost
inevitably invited attack under §2 of the Sherman Act. Few, if any, cases
have presented so many diverse and difficult problems of §2
analysis. . . .

II. §2 OF THE SHERMAN ACT

. . . In passing the Sherman Act, Congress recognized that it could
not enumerate all the activities that would constitute monopoliza-
tion. . . . In performing that task, the courts have enunciated certain
principles that by now seem almost elementary to any student of antitrust
law. But, because §2 must reconcile divergent and sometimes conflicting
policies it has been difficult to synthesize the parts into a coherent and
consistent whole. To provide a framework for deciding the issues pre-
sented by this case, therefore, we begin by stating what we conceive to be
the fundamental doctrines of §2.

A. Monopoly Power as the Essence of
the 82 Violation

The gravamen of a charge under §1 of the Sherman Act is conduct in
restraint of trade; no fundamental alteration of market structure is neces-
sary. Thus, certain restrictive practices among competitors, such as price
fixing, are illegal per se. That the conspirators lack the market power to
affect prices is immaterial. . . . Section 2, by contrast, is aimed primar-
ily not at improper conduct but at a pernicious market structure in which
the concentration of power saps the salubrious influence of competi-
tion. . . .

This tenet is well grounded in economic analysis. There is little dis-
agreement that a profit-maximizing monopolist will maintain his prices
higher and his output lower than the socially optimal levels that would
prevail in a purely competitive market. . . . The price excess represents
not a reasonable return on investment but the spoils of the monoplist’s
power. . . .

It is not a defense to liability under §2 that monopoly power has not
been used to charge more than a competitive price or extract greater than
a reasonable profit. LEARNED HAND stated the rationale in the Alcoa
case, United States v. Aluminum Co. of America, 148 F.2d 416, 427 (2d
Cir. 1945). . . . JUDGE HAND explained, in addition, that Congress

-~
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was not ‘‘actuated by economic motives alone” in enacting §2. Id. Con-
siderations of political and social policy form a major part of our aversion
to monopolies, for concentration of power in the hands of a few obstructs
opportunities for the rest.

Because, like all power, it is laden with the possibility of abuse; be-
cause it encourages sloth rather than the active quest for excellence; and
because it tends to damage the very fabric of our economy and our soci-
ety, monopoly power is “‘inherently evil.”’ United States v. United Shoe
Machinery Corp., 110 F. Supp. 295, 345 (D. Mass. 1953), aff'd per
curiam, 347 U.S. 521 (1954). . . . If a finding of monopoly power were
all that were necessary to complete a violation of §2, our task in this case
would be considerably lightened. Kodak’s control of the film and color
paper markets clearly reached the level of a monopoly. And, while the
issue is a much closer one, it appears that the evidence was sufficient for
the jury to find that Kodak possessed such power in the camera market as
well.S But our inquiry into Kodak’s liability cannot end there.

B. The Requirement of Anticompetitive Conduct

Despite the generally recognized evils of monopoly power, it is *‘well
settled’’ . . . that §2 does not prohibit monopoly simpliciter—or, as the
Supreme Court phased it in the early landmark case of Standard QOil Co.
of New Jersey, supra, 221 U.S. at 62, ‘*monopoly in the concrete.”

Thus, while proclaiming vigorously that monopoly power is the evil at
which §2 is aimed, courts have declined to take what would have ap-
peared to be the next logical step—declaring monopolies unlawful per se
unless specifically authorized by law. To understand the reason for this,
one must comprehend the fundamental tension—one might aimost say the
paradox—that is near the heart of §2. This tension creates much of the
confusion surrounding §2. It makes the cryptic Alcoa opinion a litigant’s
wishing well, into which, it sometimes seems, one may peer and find
nearly anthing he wishes.

The conundrum was indicated in characteristically striking prose by
Judge Hand, who was not able to resolve it. Having stated that Congress
“did not condone ‘good trusts’ and condemn *bad’ ones; it forbad all,”
Alcoa, supra, 148 F.2d at 427, he declared with equal force, ‘*The suc-
cessful competitor, having been urged to compete, must not be turned
upon when he wins,’” id. at 430. Hand, therefore, told us that it would be
inherently unfair to condemn success when the Sherman Act itself man-
dates competition. Such a wooden rule, it was feared, might also deprive

5, . . Kodak sold approximately two thirds of all amateur conventional still cameras
throughout most of the relevant period. The frequency with which flashlamp manufacturers
approached Kodak with suggestions for joint development of products and their willingness
to acquiesce in arguably one-sided agreements is further evidence of Kodak's power in the
camera market. . . . The precipitous decline, beginning in 1976, of Kodak's share of the
camera market was evidence that the jury could consider, although it was not dispositive.
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the leading firm in an industry of the incentive to exert its best efforts.
Further success would yield not rewards but legal castigation. The anti-
trust laws would thus compel the very sloth they were intended to pre-
vent. We must always be mindful lest the Sherman Act be invoked
perversely in favor of those who seek protection against the rigors of
competition. . . .

In Alcoa the crosscurrents and pulls and tugs of §2 law were reconciled
by noting that, although the firm controlled the aluminum ingot market,
“it may not have achieved monopoly; monopoly may have been thrust
upon it.” 148 F.2d at 429. In examining this language, which would con-
demn a monopolist unless it is ‘‘the passive beneficiary of a monopoly,’
id. at 430, we perceive Hand the philosopher. As an operative rule of law,
however, the *‘thrust upon’’ phrase does not suffice. It has been criticized
by scholars, . . . and the Supreme Court appears to have abandoned it.
See United States v. Grinnell Corp., 384 U.S. 563, 570-71
(1966). . . . Grinnell instructs that after possession of monopoly power
is found, the second element of the §2 offense is ‘‘the willful acquisition or
maintenance of that power as distinguished from growth or development
as a consequence of a superior product, business acumen, or historic ac-
cident.”” 384 U.S. at 570-71. . . .

But the law’s hostility to monopoly power extends beyond the means
of its acquisition. Even if that power has been legitimately acquired, the
monopolist may not wield it to prevent or impede competition. Once a
firm gains a measure of monopoly power, whether by its own superior
competitive skill or because of such actions as restrictive combinations
with others, it may discover that the power is capable of being maintained
and augmented merely by using it. . . . That is, a firm that has achieved
dominance of a market must find its control sufficient to preserve and
even extend its market share by excluding or preventing competition. A
variety of techniques may be employed to achieve this end—predatory
pricing, lease-only policies, and exclusive buying arrangements, to list a
few.

Even if the origin of the monopoly power was innocent, therefore, the
Grinnell rule recognizes that maintaining or extending market control by
the exercise of that power is sufficient to complete a violation of §2. As we
have explained, only considerations of fairness and the need to preserve
proper economic incentives prevent the condemnation of §2 from ex-
tending even to one who has gained his power by purely competitive
means. The district court judge correctly indicated that such a monopolist
is tolerated but not cherished. . . .

The key to analysis, it must be stressed, is the concept of market
power. Although power may be derived from size, . . . the two are not
identical. . . . A firm that has lawfully acquired a monopoly position is
not barred from taking advantage of scale economies by constructing, for
example, a large and efficient factory. These benefits are a consequence
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of size and not an exercise of power over the market.5 Nevertheless,
many anticompetitive actions are possible or effective only if taken by a
firm that dominates its smaller rivals. . . . Such conduct is illegal when
taken by a monopolist because it tends to destroy competition, although
in the hands of a smaller market participant it might be considered harm-
less, or even ‘*honestly industrial.”” Alcoa, supra, 148 F.2d at 431.

In sum, although the principles announced by the §2 cases often appear
to conflict, this much is clear. The mere possession of monopoly power
does not ipso facto condemn a market participant. But, to avoid the pro-
scriptions of §2, the firm must refrain at all times from conduct directed at
smothering competition. This doctrine has two branches. Unlawfully ac-
quired power remains anathema even when kept dormant. And it is no
less true that a firm with a legitimately achieved monopoly may not wield
the resulting power to tighten its hold on the market.

C. Monopoly Power as a Lever in Other Markets

It is clear that a firm may not employ its market position as a lever to
create—or attempt to create—a monopoly in another mar-
ket. . . . Kodak, in the period relevant to this suit, was never close to
gaining control of the markets for photofinishing equipment or services
and could not be held to have attempted to monopolize them. . . . Ber-
key nevertheless contends that Kodak illicitly gained an advantage in
these areas by leveraging its power over film and cameras. Accordingly,
we must determine whether a firm violates §2 by using its monopoly
power in one market to gain a competitive advantage in another, albeit
without an attempt to monopolize the second market. We hold, as did the
lower court, that it does.

This conclusion appears to be an inexorable interpretation of the anti-
trust laws. We tolerate the existence of monopoly power, we repeat, only
insofar as necessary to preserve competitive incentives and to be fair to
the firm that has attained its position innocently. There is not reason to
allow the exercise of such power to the detriment of competition in either
the controlled market or any other. That the competition in the leveraged
market may not be destroyed but merely distorted does not make it more
palatable. Social and economic effects of an extension of monopoly power
militate against such conduct. . . .

This rule is linked to the prohibition against tying arrangements in the
sale of goods and services. . . . And to condemn a tie, the market for the

¢ Nor is a lawful monopolist ordinarily precluded from charging as high a price for its
product as the market will accept. True, this is a use of economic power; indeed, the dif-
ferential between price and marginal cost is used as an indication of the degree of monopoly
power. . . . But high prices, far from damaging competition, invite new competitors into
the monopolized market. . . . Excessive prices may, however, create an illegal price
squeeze in another market. . . .
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tied product need not be monopolized. It suffices that a *‘substantial”’

amount of competition is foreclosed. . . .
Accordingly, the use of monopoly power attained in one market to gain

a competitive advantage in another is a violation of §2, even if there has
not been an attempt to monopolize the second market. It is the use of eco-
nomic power that creates the liability. But, as we have indicated, a large
firm does not violate §2 simply by reaping the competitive rewards at-
tributable to its efficient size, nor does an integrated business offend the
Sherman Act whenever one of its departments benefits from association
with a division possessing a monopoly in its own market. So long as we
allow a firm to compete in several fields, we must expect it to seek the
competitive advantages of its broad-based activity—more efficient pro-
duction, greater ability to develop complementary products, reduced
transaction costs, and so forth. These are gains that accrue to any inte-
grated firm, regardless of its market share, and they cannot by themselves
be considered uses of monopoly power.

bWe shall now apply to the case at bar the principles we have set forth
above.

III. THE 110 SYSTEM

We commented earlier on the camera revolution sparked by Kodak’s
introduction of the 126 Instamatic in 1963. Ben Berkey, chairman of Ber-
key Photo, described the camera’s cartridge-loading feature as ‘‘fool-
proof”’ and remarked that the new simple system gave the industry *‘a
great boost.”” Even before the 126 was introduced, however, Kodak had
set its sights on a new, smaller line of Instamatic cameras. The aim of
Kodak’s Project 30, or P-30, as it was often called, was a camera barely
one inch thick but capable of producing photographs as clear and large as
its bulkier cousins. . . .

The early view at P-30 had been that . . . Kodacolor X [Kodak’s
color print film then in use] would prove *‘quite adequate” for the new
format. By 1966, however, the Kodacolor Future System Committee,
considering Kodak’s film sales in the 126 size as well as in the format be-
ing created by Project 30, began actively to consider the possibility of de-
veloping a new type of Kodacolor film. . . . [Tlhe committee realized
that basic changes in the film would require a new photofinishing process,
conducted at temperatures higher than those used in the so-called C-22
method by which prints were made from Kodacolor X. Some committee
members, therefore, expressed concern about the effect that a new
process might have on independent photofinishers, who developed Kodak
film and were purchasers of Kodak equipment and supplies. These con-
cemns were shared by a number of Kodak scientists, such as D. M, Zwick,
who feared an “‘unethical” attempt to create a *‘deliberate . . . incom-
patibility with svstems other than Kodacolor.”” . . .
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Nevertheless, on May 10, 1967, the committee recommended that
Kodak proceed with the development of the new film and finishing
process, tentatively labelled P-118. . . . [Bly 1969 Kodak decided that
P-118 should be used to help launch the P-30 camera system in March
1972. This decision appears to have been influenced by the views of those
Kodak officers who believed that

[wlithout a new film, the [camera] program is not a new advertisable sys-
tem. Without the film, our splicer and processors [for the new high-temper-
ature photo-finishing process] are not required.

. . . Shortly after initial production runs began in October 1971,
Kodak recognized that ‘‘several product deficiencies’’ would exist in the
film, now called Kodacolor II, at the time of introduction. . . . Not only
did Kodacolor II have a significantly shorter shelf life than had been an-
ticipated, but it also proved grainier than Kodak had originally hoped.
This problem was highly significant . . . because low graininess was
supposedly the quality that made Kodacolor II especially suitable for the
Pocket Instamatic cameras.”

Despite these deficiencies, Kodak proceeded with its plans for intro-
duction of the 110 system, of which Kodacolor I had become an integral
part. On March 16, 1972, amid great fanfare, the system was announced.
Finally, said Kodak, there was a ‘'little camera that takes big pictures.”
Kodacolor II was *‘a remarkable new film"—indeed, the best color nega-
tive film Kodak had ever manufactured. . . . In accord with Kodak’s
1967 plan, Kodacolor II was sold only in the 110 format for 18 months af-
ter introduction. It remains the only 110-size color print film Kodak has
eversold. . . .

As Kodak has hoped, the 110 system proved to be a dramatic success.
In 1972—the system’s first year—the company sold 2,984,000 Pocket In-
stamatics, more than 50 percent of its sales in the amateur conventional
still camera market. The new camera thus accounted in large part for a
sharp increase in total market sales, from 6.2 million units in 1971 to 8.2
million in 1972. Rival manufacturers hastened to market their own 110
cameras, but Kodak stood alone until Argus made its first shipment of the
Carefree 110 around Christmas 1972. The next year, although Kodak’s
competitors sold over 800,000 110 cameras, Kodak retained a firm lead
with 5.1 million. Its share of 110 sales did not fall below 50 percent until
1976. Meanwhile, by 1973 the 110 had taken over most of the amateur
market from the 126, and three years later it accounted for nearly four
fifths of all sales. . . . Berkey contends that the introduction of the 110
system was both an attempt to monopolize and actual monopolization of
the camera market. It also alleges that the marketing of the new camera

7 Kodacolor II's grain, though disappointing, was clearly superior to that of Kodacolor
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constituted an impermissible leveraging of Kodak’s film monopoly into
the two photofinishing markets, services and equipment. . . .

A. Attempt to Monopolize and Monopolization
of the Camera Market

There is little doubt that the evidence supports the jury’s implicit find-
ing that Kodak had monopoly power in cameras. . . . The principal is-
sues presented to us regarding the effect of the 110 introduction in the
camera market are whether Kodak engaged in anticompetitive conduct
and, if so, whether that conduct caused injury to Berkey.

It will be useful at the outset to present the arguments on which Berkey
asks us to uphold its verdict:

1. Kodak, a film and camera monopolist, was in a position to set
industry standards. Rivals could not compete effectively without offering
products similar to Kodak’s. Moreover, Kodak persistently refused to
make film available for most formats other than those in which it made
cameras. Since cameras are worthless without film, this policy effectively
prevented other manufacturers from introducing cameras in new formats.
Because of its dominant position astride two markets, and by use of its
film monopoly to distort the camera market, Kodak forfeited its own right
to reap profits from such innovations without providing its rivals with
sufficient advance information to enable them to enter the market with
copies of the new product on the day of Kodak’s introduction. This is one
of several predisclosure arguments Berkey has advanced in the course of
this litigation.

2. The simultaneous introduction of the 110 camera and Kodacolor II
film, together with a campaign advertising the two jointly, enabled Kodak
to garner more camera sales than if it had merely scaled down Kodacolor
X tofit the new camera. The jury could conclude that Kodacolor II was an
inferior product and not technologically necessary for the success of the
110. In any event, Kodak’s film monopoly prevented any other camera
manufacturer from marketing such a film-camera system and the joint
introduction was therefore anticompetitive.

3. For 18 months after its introduction, Kodacolor II was available
only in the 110 format. Thus it followed that any consumer wishing to use
Kodak’s *‘remarkable new film™ had to buy a 110 camera. Since Kodak
was the leading—and at first the only—manufacturer of such devices, its
camera sales were boosted at the expense of its competitors.

For the reasons explained below, we do not believe any of these con-
tentions is sufficient on the facts of this case to justify an award of dam-
ages to Berkey. We therefore reverse this portion of the judgment.

1. Predisclosures. Through the 1960s, Kodak followed a checkered
pattern of predisclosing innovations to various segments of the industry.
Its purpose on these occasions evidently was to ensure that the industry
would be able to meet consumers’ demand for the comnlementarv coods
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and services they would need to enjoy the new Kodak products. But
predisclosure would quite obviously also diminish Kodak's share of the
auxiliary markets. It was therefore, in the words of Walter Fallon,
Kodak'’s chief executive officer, *‘a matter of judgment on each and every
occasion’’ whether predisclosure would be for or against Kodak’s self-
interest. Thus, well before the 1965 introduction of Super-8 movie films,
Kodgk, which had a relatively small share of the movie camera market,
provided sufficient information to companies such as Keystone and Bell
& Howell to enable them to make cameras to use the new film. It also
released processing information so that photofinishers could develop the
film. But in 1963, when Kodak came out with Kodacolor X and the 126
Instamatic, it kept its own counsel until the date of introduction.

As early as 1968, some Kodak employees urged that advance warning
of the P-30 system would be needed, at least to film processors and
manufacturers of photofinishing equipment, to give them time to prepare
for Kodacolor II and the new high-temperature finishing process, which
was eventually labeled C-41. . . . Nevertheless, Kodak decided not to
release advance information about the new film and format. The decision
was evidently based on the perception of Dr. Louis K. Eilers, Kodak’s
chief executive officer at that time, that Kodak would gain more from
being first on the market for the sale of all goods and services related to
the 110 system than it would lose from the inability of other photofinishers
to process Kodacolor II. . . .

. . . Wehold that . . . asa matter of law, Kodak did not have a duty
to predisclose information about the 110 system to competing camera
manufacturers.

As JUDGE FRANKEL indicated, and as Berkey concedes, a firm may
normally keep its innovations secret from its rivals as long as it wishes,
forcing them to catch up on the strength of their own efforts after the new
product is introduced. . . . It is the possibility of success in the mar-
ketplace, attributable to superior performance, that provides the incen-
tives on which the proper functioning of our competitive economy rests.
If a firm that has engaged in the risks and expenses of research and
development were required in all circumstances to share with its rivals the
benefits of those endeavors, this incentive would very likely be vitiated.

Withholding from others advance knowledge of one’s new products,
therefore, ordinarily constitutes valid competitive conduct. Because, as
we have already indicated, a monopolist is permitted, and indeed encour-
aged, by §2 to compete aggressively on the merits, any success that it may
achieve through ‘‘the process of invention and innovation™ is clearly
tolerated by the antitrust laws. . . .

. « . [Elnforced predisclosure would cause undesirable consequences
beyond merely encouraging the sluggishness the Sherman Act was de-
signed to prevent. A significant vice of the theory propounded by Berkey
lies in the uncertainty of its application. Berkey does not contend, in the
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colorful phrase of JUDGE FRANKEL, that “Kodak has to live in a
goldfish bowl,” disclosing every innovation to the world at
large. . . . However predictable in its application, such an extreme rule
would be insupportable. Rather, Berkey postulates that Kodak had a duty
to disclose limited types of information to certain competitors under
specific circumstances. But it is difficult to comprehend how a major
corporation, accustomed though it is to making business decisions with
antitrust considerations in mind, could possess the omniscience to antici-
pate all the instances in which a jury might one day in the future retro-
spectively conclude that predisclosure was warranted.® And it is equally
difficult to discern workable guidelines that a court might set forth to aid
the firm’s decision. For example, how detailed must the information con-
veyed be? And how far must research have progressed before it is *‘ripe”’
for disclosure? These inherent uncertainties would have an inevitable
chilling effect on innovation. They go far, we believe, towards explaining
why no court has ever imposed the duty Berkey seeks to create here:

An antitrust plaintiff urging a predisclosure rule, therefore, bears a
heavy burden in justifying his request. Berkey recognizes the weight of
this burden. It contends that it has been met. Kodak is not a monolithic
monopolist, acting in a single market. Rather, its camera monopoly was
supported by its activity as a film manufacturer. Berkey therefore argues
that by not disclosing the new format in which it was manufacturing film,
Kodak unlawfully enhanced its power in the camera market. Indeed,
Kodak not only participates in but monopolizes the film industry. The
jury could easily have found that, when Kodak introduced a new film
format, rival camera makers would be foreclosed from a substantial seg-
ment of the market until they were able to manufacture cameras in the
new format. Accordingly, Berkey contended that Kodak illegitimately
used its monopoly power in film to gain a competitive advantage in
cameras. Thus Berkey insists that the jury was properly permitted to
consider whether, on balance, the failure to predisclose the new format
was exclusionary. We disagree.

We note that this aspect of Berkey's claim is in large measure indepen-
dent of the fact that a new film, Kodacolor II, was introduced simulta-
neously with the new format, It is primarily introduction of the format
itself—the size of the film and the cartridge in which it is packaged—of
which Berkey complains. . . .

We do not perceive, however, how Kodak’s introduction of a new
format was rendered an unlawful act of monopolization in the camera
market because the firm also manufactured film to fit the cameras. The
110 system was in substantial part a camera development. After all, P-30

8 Berkey's argument that Kodak considered predisclosing the 110 system, and so could
not be surprised when found liable for failing to do so, is thus a two-edged sword. It
illustrates the difficulties in prediction even when the problem has been squarely faced.
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existed long before the P-118 film project began, and much of the creative
energy behind it was consumed by efforts to produce the camera it-
self. . ..

Clearly, then, the policy considerations militating against predisclosure
requirements for monolithic monopolists are equally applicable here. The
first firm, even a monopolist, to design a new camera format has a right to
the lead time that follows from its success. The mere fact that Kodak
manufactured film in the new format as well, so that its customers would
not be offered worthless cameras, could not deprive it of that reward. Nor
is this conclusion altered because Kodak not only participated in but
dominated the film market. Kodak’s ability to pioneer formats does not
depend on its possessing a film monopoly. Had the firm possessed a much
smaller share of the film market, it would nevertheless have been able to
manufacture sufficient quantities of 110-size film—either Kodacolor X or
Kodacolor II—to bring the new camera to market. It is apparent, there-
fore, that the ability to introduce the new format without predisclosure
was solely a benefit of integration and not, without more, a use of
Kodak’s power in the film market to gain a competitive advantage in
cameras. . . .

2. Systems Selling. Berkey’s claims regarding the introduction of the
110 camera are not limited to its asserted right to predisclosure. The
Pocket Instamatic not only initiated a new camera format, it was also
promoted together with a new film. As we noted earlier, the view was
expressed at Kodak that *‘[wlithout a new film, the {camera] program is
not a new advertisable system.’’ Responding in large measure to this
perception, Kodak hastened research and development of Kodacolor II
so that it could be brought to market at the same time as the 110 system.
Based on such evidence, and the earlier joint introduction of Kodacolor X
and the 126 camera, the jury could readily have found that the simulta-
neous release of Kodacolor II and the Pocket Instamatic was part of a
plan by which Kodak sought to use its combined film and camera
capabilities to bolster faltering camera sales. Berkey contends that this
program of selling was anticompetitive and therefore violated §2. We
disagree.

It is important to identify the precise harm Berkey claims to have
suffered from this conduct. It cannot complain of a product introduction
simpliciter for the same reason it could not demand predisclosure of the
new format: any firm, even a monopolist, may generally bring its products
to market whenever and however it chooses.? Rather, Berkey’s argument
is more subtle. It claims that by marketing the Pocket Instamatics in a

? This is not to say, of course, that new product introductions are ipso facto immune from
antitrust scrutiny, and we do not agree with Kodak's argument that they are . . . ; inall
such cases, however, it is not the product introduction itself, but some associated conduct,
that supplies the violation.
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system with a widely advertised new film, Kodak gained camera sales at
Berkey’s expense. And, because Kodacolor II was not necessary to pro-
duce satisfactory 110 photographs and in fact suffered from several de-
ficiencies, these gains were unlawful. . . .

It may be conceded that, by advertising Kodacolor II as a ‘‘remarkable
new film'* capable of yielding ‘‘big, sharp pictures from a very small
negative,’’ Kodak sold more 110 cameras than it would have done had it
merely marketed Kodacolor X in 110-size cartridges. The quality of the
end product—a developed snapshot—is at least as dependent upon the
characteristics of the film as upon those of the camera. It is perfectly
plausible that some customers bought the Kodak 110 camera who would
have purchased a competitor’s camera in another format had Kodacolor
II not been available and widely advertised as capable of producing *‘big,
sharp pictures’’ from the tiny Pocket Instamatic. Moreover, there was
also sufficient evidence for the jury to conclude that a new film was not
necessary to bring the new cameras to market. . . .

But necessity is a slippery concept. Indeed, the two [Kodak] scientists,
Zwick and Groet, conceded that improvements in the quality of
Kodacolor X would be *‘most welcome.’’ Even if the 110 camera would
produce adequate snapshots with Kodacolor X, it would be difficult to
fault Kodak for attempting to design a film that could provide better re-
sults. The attempt to develop superior products is, as we have explained,
an essential element of lawful competition. Kodak could not have violated
§2 merely by introducing the 110 camera with an improved film.

Accordingly, much of the evidence at trial concerned the dispute over
the relative merits of Kodacolor II and Kodacolor X. . . . It is undis-
puted, however, that the grain of Kodacolor II, thought not as fine as
Kodak had hoped, was better than that of the older film. . . .

In this context, therefore, the question of product quality has little
meaning. A product that commends itself to many users because superior
in certain respects may be rendered unsatisfactory to others by flaws they
considered fatal. Millions of consumers, for example, evidently found the
110 camera highly attractive because of its ‘‘pocket-ability.’”” Others,
perhaps more concerned over the quality of their flash pictures, found the
original models unsatisfactory because of the high incidence of red-
eye.l°, , .

It is evident, then, that in such circumstances no one can determine
with any reasonable assurance whether one product is superior to
another. Preference is a matter of individual taste. The only question that
can be answered is whether there is sufficient demand for a particular
product to make its production worthwhile, and the response, so long as

10 Red-eye is the appearance of a red glint in the eye of the snapshot’s subject on a pic-
ture taken with a flashlamp. It is a result in large part of the small distance between the flash
device and the camera lens. Hence, it was a greater problem for the original 110 cameras
than for their larger predecessors in the 126 format.

[
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the free choice of consumers is preserved, can only be inferred from the
reaction of the market.

When a market is dominated by a monopolist, of course, the ordinary
competitive forces of supply may not be fully effective. Even a
monopolist, however, must generally be responsive to the demands of
customers, for if it persistently markets unappealing goods it will invite a
loss of sales and an increase of competition. . . . If a monopolist’s prod-
ucts gain acceptance in the market, therefore, it is of no importance that a
judge or jury may later regard them as inferior, so long as that success was
not based on any form of coercion. Certainly the mere introduction of
Kodacolor II along with the Pocket Instamatics did not coerce camera
purchasers. . . . Unless consumers desired to use the 110 camera for its
own attractive qualities, they were not compelled to purchase Kodacolor
ITI—especially since Kodak did not remove any other films from the mar-
ket when it introduced the new one. If the availability of Kodacolor II
spurred sales of the 110 camera, it did so because some consumers re-
garded it as superior, at least for the smaller format.!!

Of course, Kodak's advertising encouraged the public to take a favor-
able view of both Kodacolor II and the 110 camera, but that was not im-
proper. A monopolist is not forbidden to publicize its product unless the
extent of this activity is so unwarranted by competitive exigencies as to
constitute an entry barrier. . . . And in its advertising, a producer is or-
dinarily permitted, much like an advocate at law, to bathe his cause in the
best light possible.'? Advertising that emphasizes a product’s strengths
and minimizes its weaknesses does not, at least unless it amounts to de-
ception, constitute anticompetitive conduct violative of §2. . . .

3. Restriction of Kodacolor II to the 110 Format. [In this section, the
Court held that although the restriction of Kodacolor II to the 110 format
may have been unjustified, there was no evidence that Berkey was injured
by this course of action.]

B. Photaofinishing and Photofinishing
Equipment Markets

1. Damages. Berkey’s damages claims here are based on the fact
that Kodacolor II, introduced along with the 110 camera, required the

11 Thus, the situation might be completely different if, upon the introduction of the 110
system, Kodak had ceased producing film in the 126 size, thereby compelling camera pur-
chasers to buy a Kodak 110 camera. Or had Kodak shifted production in all formats from
Kodacolor X to Kodacolor 1l before other photofinishers could process the new film, it
would force photographers to procure their photofinishing services from CP&P. In such a
case the technological desirability of the product change might bear on the question of
monopolistic intent. . . .

12 Indeed, Kodak apparently did precisely that in introducing the 110 camera. Aware of
the camera's substantial red-eye problem, the firm evidently decided **to provide enough
ambient light for exposure without flash’* at the press conference announcing the new sys-
tem. This rather obvious ploy certainly did not amount to the type of deception that
might. . . . support an action under §2.
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new, high-temperature C-41 finishing process instead of the C-22 process
used for Kodacolor X and similar films. Thus independent photofinishers
could not offer processing service for Kodacolor II—the only color print
film Kodak ever offered in the 110 size—until they bought new equipment
and received instruction in and supplies for C-41 processing. Moreover,
Kodak did not give advance warning to the independents that the new film
would be introduced, nor did it predisclose the C-41 process to other
makers of photofinishing equipment. Accordingly, CP&P was able to be-
gin processing Kodacolor II several weeks before its competitors. . . .

Because of its early jump and greater efficiency in the C-41 process,
CP&P gained a disproportionately high share of 110 finishing, an.effect
Berkey contends lasted through the end of 1973. There was clear evidence
that Kodak was aware of the impact its conduct would have on the busi-
ness of its photofinishing rivals. . . .

Kodak's conduct with respect to the independent photofinishers
perhaps may be criticized as shoddy treatment of firms providing an es-
sential service for Kodak products. Indeed, largely for that reason a
number of Kodak employees urged that photofinishers and equipment
manufacturers be given advance warning of the C-41 process. The pur-
pose of the Sherman Act, however, is not to maintain friendly business
relations among firms in the same industry nor was it designed to keep
these firms happy and gleeful. . . . Moreover, it is clear that Kodak did
not monopolize or attempt to monopolize the photofinishing or equipment
markets.!3 Thus, it is not liable under §2 for the actions described above
unless it gained a competitive advantage in these markets by use of the
monopoly power it possessed in other segments of the industry.

It bears emphasis that only the wielding of power will support recovery
in this context; advantages inuring to Kodak's photofinishing and equip-
ment arms by virtue of membership in an integrated firm will not. As we
suggested earlier, a use of monopoly power is an action that a firm would
have found substantially less effective, or even counterproductive, if it
lacked market control. Thus, the classic example of such a use is a refusal
to deal in goods or services needed by a competitor in a second mar-
ket. . . . But, a firm without control of the market that attempts this will
simply drive the purchaser to take its patronage elsewhere. . . .

It is not clear, however, whether in bringing forth the 110 system
Kodak did anything that a smaller firm with integrated capabilities but no

13, . . Although Kodak was for a time the only firm able to finish Kodacolor II, and for
a longer period the only company able to provide equipment for the C-41 process, the new
process and the machinery used in it did not define separate markets; rather, they were, like
Kodacolor Il and the 110 camera itself, new entries in markets of wider scope. Kodak held a
temporary monopoly in C-41 processing and equipment only in the sense that every firm
initially possesses a 100 percent market share in its own innovations and the peripheral
products and services associated with it. . . .

market control might not have done.'* Kodak did not use its power to
shift the entire photofinishing market from C-22 to the C-41 process, for
Kodacolor II was introduced only in the 110 size and at first represented a
miniscule percentage of all color print photofinishing. Indeed, the film,
was not marketed in other formats until 18 months later, long after the
original surprise had worn off.!* In sum, Kodak’s ability to gain a rapidly
diminishing competitive advantage with the introduction of the 110 sys-
tem may have been attributable to its innovation of a new system of
photography, and not to its monopoly power. On the other hand, we
cannot dismiss the possibility that Kodak’s monopoly power in other
markets was at least a partial root of its ability to gain an advantage over
its photofinishing competitors and to sell them overpriced equipment. For
example, it may be that, had Kodak possessed only a small portion of the
film market, other manufacturers would have found it more feasible to
bring out their C-22 films in the 110 size. CP&P would then have had no
competitive advantage for a large percentage of 110 photofinishing.
Moreover, absent a Kodak film monopoly, the independent photo-
finishers might not have felt an urgent need to buy expensive equipment
for the C-41 process.!6

We cannot resolve this ambiguity. . . . If the parties wish to pursue
these claims to a final determination, therefore, a new trial will be neces-
sary. '

2. Equitable Relief. [Here the Court reversed Judge Frankel’s rul-
ings that Kodak be required (a) to ‘‘treat all photofinishers, including
CP&P, alike in relevant respects’’ and (b) to sell color print paper with-
out its Kodak brand name on the reverse side (known as a back print).]

IV. FILM AND COLOR PAPER CLAIMS

. . . In each of these claims Berkey’s contention is that it paid an
excessive price for Kodak products. They therefore raise similar issues
and we shall discuss them together. We remand both claims for retrial.

14 We do not, of course, intend to cast any doubt on the well-established doctrine, which
we have reaffirmed, see Part I11.B supra, that certain actions may violate §2 when takenby a
monopolist even though they would be perfectly legitimate in the hands of a firm lacking
market control. Rather, our consideration rests on a simple proposition: if an action that
gains a firm a competitive advantage is effective because of the company’s efficiency,
prestige, and innovativeness, and not because of its control over the market, the action is
not a use of power.

13Tn 1972, fewer than one tenth as many rolls of Kodacolor film were processed in the
110 format as were finished in the 126 size, and CP&P processed only about 15 percent of the
110 rolls. Even in 1973, photofinishers processed more than three times as many 126
Kodacolor rolls—nearly all of it Kodacolor X—as Kodacolor rolls in the 110 format, and
CP&P’s share in the 110 size fell to approximately 6 percent.

16 We do not hold that Kodak, which did not have a monopoly in photofinishing equip-
ment, was required to provede such machinery for other photofinishers. But a violation
might be found if Kodak's ability to market equipment at an excessive price was attributable
to its monopoly power in other areas.
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It is clear that Kodak possessed a monopoly in the film and color paper
markets during the period relevant to this suit. Berkey contends that th13
power, which enabled Kodak to overcharge its.c.ustomers, was acquired
and maintained, at least in part, by anticompet.mve conduct. . .

Excessive prices, maintained through exercise of a monopolist’s con-
trol of the market, constituted one of the primary evﬂ§ that the Sherman
Act was intended to correct. . . . Where a monopolist has acqmre.d or
maintained its power by anticompetitive conduct, therefor?, a.dxrect
+ purchaser may recover the overcharge caused by the violation of
§2.But unless the monopoly has bolstered its power b).' wropgful actions,
it will not be required to pay damages merely because its prices may later
be found excessive. Setting a high price may be a use of monopoly power,
but it is not in itself anticompetitive. Indeed, _a.lthough a monopohs} may
be expected to charge a somewhat higher price than woqld prevail in a
competitive market, there is probably no better way for it to guarantee
that its dominance will be challenged than by greedily extracting the .h}gh-
estpriceitcan, . . . Ifafirm has taken no action to dgstroy competition,
it may be unfair to deprive it of the ordinary oppqrtumty to set prices at a
profit-maximizing level. Thus, no court has required a }awfu} monopolist
to forfeit to a purchaser three times the increment of its price over that
which would prevail in a competitive market. . . Indqec_l, as one com-
mentator who might favor such a rule concedes, such judicial oversight gf
pricing policies would place the courts in a rgle akin to that of a pul?hc
regulatory commission. . . . We would be wise to decline that function
unless Congress clearly bestows it upon us. . . .

V. THE SECTION 1 CLAIMS

[In this section, the Court affirmed the lower court’s.ru]jng that the
contracts entered into by Kodak with the General Electric Co. and Sy.l-
vania Electronic Products, Inc. constituted illegal conspiracies to restrain
trade in the use of new flash devices with amateur cameras.]

United States v. Western Electric Co., Inc., and American
Telephone and Telegraph Co.

522 F. Supp. 226 (D.C.D of C, 1982)
GREENE, D. J.:

Plaintiff, United States of America, having filed its complaint herein on
January 14, 1949; the defendants having appeared and filed their answer
to such complaint denying the substantive allegations thereof; the parties,
by their attorneys, having severally consented to a Final J udgm.ent whgch
was entered by the Court on January 24, 1956, and the part.les ha\_/mg
subsequently agreed that modification of such Final Judgment is required
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by the technological, economic and regulatory changes which have oc-
curred since the entry of such Final Judgment:

Upon joint motion of the parties and after hearing by the Court, it is
hereby:

Ordered, Adjudged, and Decreed that the Final Judgment entered on
January 24, 1956, is hereby vacated in its entirety and replaced by the
Jollowing items and provisions:

I. AT&T REORGANIZATION

A. Not later than six months after the effective date of this Modifica-
tion of Final Judgment, defendant AT&T shall submit to the Department
of Justice for its approval, and thereafter implement, a plan of reorganiza-
tion. Such plan shall provide for the completion, within 18 months after
the effective date of this Modification of Final Judgment, of the following
steps:

1. The transfer from AT&T and its affiliates to the BOCs, or to a new
entity subsequently to be separated from AT&T and to be owned by the
BOCs, of sufficient facilities, personnel, systems, and rights to technical
information to permit the BOCs to perform, independently of AT&T,
exchange telecommunications and exchange access functions, including
the procurement for, and engineering, marketing and management of,
those functions, and sufficient to enable the BOCs to meet the equal
exchange access requirements of [this Order] . ..;

2. The separation within the BOCs of all facilities, personnel and
books of account between those relating to the exchange telecommunica-
tions or exchange access functions and those relating to other functions
(including the provision of interexchange switching and transmission and
the provision of customer premises equipment to the public); . . .

3. The termination of the License Contracts between AT&T and the
BOC:s and other subsidiaries, and the Standard Supply Contract between
Western Electric and the BOCs and other subsidiaries; and

4. The transfer of ownership of the separated portions of the BOCs
providing local exchange and exchange access services from AT&T . .. ;
provided that nothing in this Modification of Final Judgment shall require
or prohibit the consolidation of the ownership of the BOCs into any
particular number of entities.

B. Notwithstanding separation of ownership, the BOCs may support
and share the costs of a centralized organization for the provision of
engineering, administrative and other services which can most efficiently
be provided on a centralized basis. . . .

C. Until September 1, 1987, AT&T, Western Electric, and the Bell
Telephone Laboratories, shall, upon order of any BOC, provide on a
priority basis all research, development, manufacturing, and other sup-
port services to enable the BOCs to fulfill the requirements of this Modifi-
cation of Final Judgment. . . .
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II. BOC REQUIREMENTS

A. ...[Elach BOC shall provide to all interexchange carriers and
information service providers exchange access, information access, and
exchange services for such access on an unbundled, tariffed basis, that is
equal in type, quality, and price -to that provided to AT&T and its
affiliates. '

B. No BOC shall discriminate between AT&T and its affiliates and
their products and services and other persons and their products and
services in the:

1. procurement of products and services;

2. establishment and dissemination of technical information and pro-
curement and interconnection standards;

3. interconnection and use of the BOC’s telecommunications service
and facilities or in the charges for each element of service; and

4. provision of new services and the planning for and implementation
of the construction or modification of facilities, used to provide exchange
access and information access. . . .

D. After completion of the reorganization specified in section I, no
BOC shall, directly or through any affiliated enterprise:

1. provide interexchange telecommunications services or information
services;

2. manufacture or provide telecommunications products or customer
premises equipment (except for provision of customer premises equip-
ment for emergency services); or

3. provide any other product or service, except exchange telecom-
munications and exchange access service, that is not a natural monopoly
service actually regulated by tariff. . . .

- IV. DEFINITIONS

For the purposes of this Modification of Final Judgment:

A. “Affiliate” means any organization or entity, including defendant
Western Electric Company, Incorporated, and Bell Telephone Laborato-
ries, Incorporated, that is under direct or indirect common ownership
with or control by AT&T or is owned or controlled by another affili-
ate....

B. °“AT&T" shall mean defendant American Telephone and Tele-
graph Company and its affiliates.

C. **Bell Operating Companies’’ and ‘‘BOCs’’ mean the corporations
listed in Appendix A attached to this Modification of Final Judgment. . . .

D. ‘‘Carrier’’ means any person deemed a carrier under the Commu-
nications Act of 1934 or amendments thereto, or, with respect to intra-
state telecommunications, under the laws of any State,

E. ‘‘Customer premises equipment’ means equipment employed on
the premises of a person (other than a carrier) to originate, route, or
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terminate telecommunications, but does not include equipment used to
multiplex, maintain, or terminate access lines,

F. ‘‘Exchange access’ means the provision of exchange services for
the purpose of originating or terminating interexchange telecommunica-
tions. Exchange access services include any activity or function per-
formed by a BOC in connection with the origination or termination of
interexchange telecommunications, including but not limited to, the
provision of network control signalling, answer supervision, automatic
calling number identification, carrer access codes, directory services,
testing and maintenance of facilities and the provision of information
necessary to bill customers. . . .

G. *“Exchange area,” or ‘‘exchange’’ means a geographic area estab-
lished by a BOC in accordance with the following criteria:

1. any such area shall encompass one or more contiguous local ex-
change areas serving common social, economic, and other purposes, even
where such configuration transcends municipal or other local governmen-
tal boundaries;

2. every point served by a BOC within a State shall be included
within an exchange area;

3. no such area which includes part or all of one standard metro-
politan statistical area (or a consolidated statistical area, in the case of
densely populated States) shall include a substantial part of any other
standard metropolitan statistical area (or a consolidated statistical area, in
the case of densely populated States), unless the Court shall otherwise
allow; and

4. except with approval of the Court, no exchange area located in one
State shall include any point located within another State.

H. ‘“Information” means knowledge or intelligence represented by
any form of writing, signs, signals, pictures, sounds or other symbols.

I. ‘*‘Information access’’ means the provision of specialized exchange
telecommunications services by a BOC in an exchange area in connection
with the origination, termination, transmission, switching, forwarding or
routing of telecommunications traffic to or from the facilities of a provider
of information services. . . ,

J. *‘Information service’ means the offering of a capability for gener-
ating, acquiring, storing, transforming, processing, retrieving, utilizing, or
making available information which may be conveyed via telecommunica-
tions. . . .

K. “Interexchange telecommunications’’ means telecommunications
between a point or points located in one exchange telecommunications
area and a point or points located in one or more other exchange areas or
a point outside an exchange area.

L. ‘“‘Technical information’’ means intellectual property of all
types. . . .

N. “Telecommunications equipment’’ means equipment, other than
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customer premises equipment, used by a carrier to provide telecom-
munications services.

O. “Telecommunications’’ means the transmission, between or
among points specified by the user, of information of the user’s choosing,
without change in the form or content of the information as sent and
received, by means of electromagnetic transmission, with or without
benefit of any closed transmission medium, including ail instrumen-
talities, facilities. . . . ‘

P. ‘*‘Telecommunications service’ means the offering for hire of tele-
communications facilities or of telecommunications by means of such
facilities. :

Q. “Transmission facilities’’ means equipment (including without
limitation wire, cable, microwave, satellite, and fiber-optics) that transmit
information by electromagnetic means or which directly support such
transmission, but does not include customer premises equipment. . . .

VII. RETENTION OF JURISDICTION

Jurisdiction is retained by this Court for the purpose of enabling any of
the parties to this Modification of ‘Final Judgment, or, after the re-
organization specified in section I, a BOC to apply to this Court at any
time for such further orders or directions as may be necessary or appro-
priate for the construction or carrymg out of this Modification of Final
Judgment. .

VIII. MODIFICATIONS

A. Notwithstanding the provisions of section I1(D)(2), the separated
BOCs shall be permitted to provide, but not manufacture, customer
premises equipment.

B. Notwithstanding the provisions of section 1I(D)(3), the separated
BOCs shall be permitted to produce, publish, and distribute printed
directories which contain advertisements and which list general product
and business categories, the service or product providers under these
categories, and their names, telephone numbers, and addresses.

Notwithstanding the provisions of sections I(A)(1), I(A)(2), I(A)(4), all
facilities, personnel, systems, and rights to technical information owned
by AT&T, its affiliates, or the BOCs which are necessary for the produc-
tion, publication, and distribution of printed advertising directories shall
be transferred to the separate BOCs.

C. The restrictions imposed upon the separated BOCs by virtue of
section II(D) shall be removed upon a showing by the petitioning BOC
that there is no substantial possibility that it could use its monopoly power
to impede competition in the market it seeks to enter.

D. AT&T shall not engage in electronic publishing over its own
transmission facilities. ‘‘Electronic publishing'’ means the provision of
any information which AT&T or its. affiliates has, or has caused to be,
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originated, authored, compiled, collected, or edited, or in which it has a
direct or indirect financial or proprietary interest, and which is dissemi-
nated to an unaffiliated person through some electronic means.

Nothing in this provision precludes AT&T from offering electronic
directory services that list general product and business categories, the
service or product providers under these categories, and their names,
telephone numbers, and addresses; or from providing the time, weather,
and such other audio services as are being offered as of the date of the
entry of the decree to the geographic areas of the country receiving those
services as of that date.

Upon application of AT&T, this restriction shall be removed after
seven years from the date of entry of the decree, unless the Court finds
that competitive conditions clearly require its extension.

E. If a separated BOC provides billing services to AT&T pursuant to
Appendix B(C)(2), it shall include upon the portion of the bill devoted to
interexchange services the following legend:

This portion of your bill is provided as a service to AT&T. There is no
connection between this company and AT&T. You may choose another
company for your long distance telephone calls while still receiving your
local telephone service from this company. . .

California Computer Products, Inc., et al. v.
International Business Machines Corp.

613 F.2d 727 (5th Cir. 1979)

OPINION

CHOY, Circuit Judge. California Computer Products, Inc. (CalComp)
appeals from the judgment entered on a directed verdict in favor of ap-
pellee International Business Machines Corp. (IBM) as to all counts of its
complaint charging IBM with violations of §2 of the Sherman Act. . . .
We affirm.

I. BACKGROUND AND PROCEEDINGS BELOW

IBM is one of the largest industrial corporations in the world. It
achieved technical leadership in the computer industry over other early
entrants, such as Sperry Rand, in the mid-1950s and thereafter pioneered
the development of many electronic data processing products, including
the disk products involved in this litigation.

Disk products are part of a broader category of what is known as
peripheral equipment, such as disks, tapes, printers, and terminals, which
is connected to the central processing unit (CPU) to enable the data pro-
cessing system to perform particular functions. . . . Occasionally these
devices are built into the CPU; alternatively, they exist as external com-
ponents that may be *‘plugged into”’ the CPU. As a general purpose
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Coals—price-fixing conspiracies were uniformly condemned, the bases of
the opinions vary. Thus, where the Trenton Potteries condemnation
hinged at least in part on the market power of the conspirators, the later
and controlling Socony-Vacuum decision held any attempt to influence
prices, regardless of the market power of the group, to be illegal. Only in
the Appalachian Coals case did the Court explicitly attempt to consider
the reasonableness of price-fixing agreements, and even here one might
contend that it was the lack of market power, not the reasonableness of
the agreement, which prevented condemnation.

In any event, since Socomy-Vacuum, the courts have consistently
refused to move from the clear position established therein. In Profes-
sional Engineers and Catalano, two of the more recent cases to be
decided under that precedent, the Supreme Court summarily disposed of
any consideration of the reasonableness of price-fixing arrangements.
And enforcement authorities have moved with increasing vigor against
such conspiracies.

In U.S. Gypsum, the first price-fixing case to reach the Supreme Court
after criminal antitrust violations were raised to felony status (see Appen-
dix), the Court reaffirmed its antipathy toward price fixing and rejected
the defendants’ argument that interfirm price communication was neces-
sary to satisfy the ‘‘meeting-competition™ proviso of the Robinson-Pat-
man Act. However, in ASCAP and NCAA the Court has apparently
evidenced a willingness, at least under certain circumstances, to consider
reasonableness arguments as a defense. Whether this presages anything
like a return to Appalachian Coals is, of course, too early to tell. And how
far businessmen, faced with the increasing possibility of jail sentences,
will be willing to test the limits of ASCAP and NCAA remains to be seen.

Addyston Pipe and Steel Company v. United States
175 U.S. 211 (1899)
Note: This case involved an agreement among the six leading manufac-

turers of iron pipe to divide the market into several regional monopolies,
and to fix prices.

MR. JUSTICE PECKHAM . .. delivered the opinion of the
court. . ..

We are thus brought to the question whether the contract or combina-
tion proved in this case is one which is either a direct restraint or a
regulation of commerce among the several States or with foreign nations
contrary to the act of Congress [the Sherman Act]. It is objected on the
part of the appellants that even if it affected interstate commerce the
contract or combination was only a reasonable restraint upon a ruinous

[ G .- .an - .
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competition among themselves, and was formed only for the purpose of
protecting the parties thereto in securing prices for their product that were
fair and reasonable to themselves and the public. . . .

. . « [W]e are of opinion that the agreement or combination was not one
which simply secured for its members fair and reasonable prices for the
article dealt in by them. Even if the objection thus set up would, if well
founded in fact, constitute a defense, we agree with the Circuit Court of
Appeals in its statement of the special facts upon this branch of the case
and with its opinion thereon as set forth by Circuit Judge Taft, as follows:

The defendants being manufacturers and vendors of cast-iron pipe en-
tered into a combination to raise the prices for pipe . . . [in] considerably
more than three-quarters of the territory of the United States, . . . signifi-
cantly called by the associates ‘“‘pay’” territory. . . . Within the margin of
the freight per ton which Eastern manufacturers would have to pay to
deliver pipe in “‘pay™’ territory, the defendants, by controlling two-thirds of
the output in *‘pay’” territory, were practically able to fix prices. . . . The
most cogent evidence that they had this power is the fact everywhere
apparent in the record that they exercised it. . . .

The defendants were by their combination therefore able to deprive the
public in a large territory of the advantages otherwise accruing to them from
the proximity of defendants’ pipe factories and, by keeping prices just low
enough to prevent competition by Eastern manufacturers, to compel the
public to pay an increase over what the price would have been if fixed by
competition between defendants, nearly equal to the advantage in freight
rates enjoyed by- defendants over Eastern competitors. The defendants
acquired this power by voluntarily agreeing to sell only at prices fixed by
their committee and by allowing the highest bidder at the secret “‘auction
pool”’ to become the lowest bidder of them at the public letting. Now, the
restraint thus imposed on themselves was only partial. It did not cover the
United States. There was not a complete monopoly. It was tempered by the
fear of competition and it affected only a part of the price. But this certainly
does not take the contract of association out of the annulling effect of the
rule against monopolies. . . .

It has been earnestly pressed upon us that the prices at which the cast-
iron pipe was sold in “‘pay’” territory were reasonable. . . . We do not think
the issue an important one, because . . . we do not think that at common
law there is any question of reasonableness open to the courts with refer-
ence to such a contract. Its tendency was certainly to give defendants the
power to charge unreasonable prices, had they chosen to do so. But if it
were important we should unhesitatingly find that the prices charged in the
instances which were in evidence were unreasonable. . . .

The facts thus set forth show conclusively that the effect of the com-
bination was to enhance prices beyond a sum which was reasonable. . . .
The views above expressed lead generally to an affirmance of the
judgment of the Court of Appeals. . . . [But to] the extent that the present
decree includes in its scope the enjoining of defendants thus situated from
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combining in regard to contracts for selling pipe in .thei.r own State, it is
modified, and limited to that portion of the combu}atlon or agreement
which is interstate in its character. As thus modified, the decree is

Affirmed.

Board of Trade of the City of Chicago et al. v. United States
246 U.S. 231 (1918)
MR. JUSTICE BRANDEIS delivered the opinion of the court.

Chicago is the leading grain market in the world. Its Bpard qf Trade is
the commercial center through which most of the trading in grain is done.
... Its 1,600 members include brokers, commission merchants,_ dealers,
millers, maltsters, manufacturers of corn products and proprietors .of
elevators. Grains there dealt in are graded according to kind and quality
and are sold usually *““Chicago weight, inspection, and delivery.” The
standard forms of trading are: (a) Spot sales; that is, sales of grain already
in Chicago in railroad cars or elevators for inmediate delivery bx order on
carrier or transfer of warehouse receipt. (b) Future sales; that is, agree-
ments for delivery later in the current or in some future month. (c) Sale:s
“to arrive"; that is, agreements to deliver on arrival grain whicl_l is
already in transit to Chicago or is to be shipped there within a time
specified. On every business day sessions of the Board are held at which
all bids and sales are publicly made. Spot sales and future sales are made
at the regular sessions of the Board from 9.30 A.M. to 1.15 P.M., except on
Saturdays, when the session closes at 12 M. Special sessions, termed the
“Call,” are held immediately after the close of the regular session, at
which sales ‘“‘to arrive’ are made. These sessions are not limited as to
duration, but last usually about half an hour. At all these sessions transac-
tions are between members only; but they may trade either for them-
selves or on behalf of others. Members may also trade privately with one
another at any place, either during the sessions or after, and they may
trade with nonmembers at any time except on the premises occupied by
the Board. . ..

Purchases of grain “‘to arrive’’ are made largely from country dealers
and farmers throughout the whole territory tributary to Chicago, which
includes besides Illinois and Iowa, Indiana, Ohio, Wisconsin, Minnesota,
Missouri, Kansas, Nebraska, and even South and North Dakota. The
purchases are sometimes the result of bids to individual country dealers
made by telegraph or telephone either during the sessions or after; but
most purchases are made by the sending out from Chicago by the after-
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noon mails to hundreds of country dealers offers to buy, at the prices
named, any number of carloads, subject to acceptance before 9.30 A.M.
on the next business day.

In 1906 the Board adopted what is known as the *‘Call’’ rule. By it
members were prohibited from purchasing or offering to purchase, during
the period between the close of the Call and the opening of the session on
the next business day, any wheat, corn, oats or rye ‘‘to arrive’’ at a price
other than the closing bid at the Call. The Call was over, with rare
exceptions, by 2 o’clock. The change effected was this: Before the adop-
tion of the rule, members fixed their bids throughout the day at such
prices as they respectively saw fit; after the adoption of the rule, the bids
had to be fixed at the day’s closing bid on the Call until the opening of the
next session.

In 1913 the United States filed in the District Court for the Northern
District of Illinois this suit against the Board and its executive officers and
directors, to enjoin the enforcement of the Call rule, alleging it to be in
violation of the Anti-Trust Law. . . . The defendants admitted the adop-
tion and enforcement of the Call rule, and averred that its purpose was not
to prevent competition or to control prices, but to promote the conve-
nience of members by restricting their hours of business and to break up a
monopoly in that branch of the grain trade acquired by four or five
warchousemen in Chicago. [The District Court held that the practice
constituted an illegal restraint of trade.] . . .

No opinion was delivered by the District Judge. The Government
proved the existence of the rule and described its application and the
change in business practice involved. It made no attempt to show that the
rule was designed to or that it had the effect of limiting the amount of grain
shipped to Chicago; or of retarding or accelerating shipment; or of raising
or depressing prices; or of discriminating against any part of the public; or
that it resulted in hardship to anyone. The case was rested upon the bald
proposition, that a rule or agreement by which men occupying positions
of strength in any branch of trade, fixed prices at which they would buy or
sell during an important part of the business day, is an illegal restraint of
trade under the Anti-Trust Law. But the legality of an agreement or
regulation cannot be determined by so simple a test, as whether it re-
strains competition. Every agreement concerning trade, every regulation
of trade, restrains. To bind, to restrain, is of their very essence. The true
test of legality is whether the restraint imposed is such as merely regulates
and perhaps thereby promotes competition or whether it is such as may
suppress or even destroy competition. To determine that question the
court must ordinarily consider the facts peculiar to the business to which
the restraint is applied; its condition before and after the restraint was
imposed; the nature of the restraint and its effect, actual or probable. The
history of the restraint, the evil believed to exist, the reason for adopting
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decision had seemed so promising. Evidence that this reluctance has been
justified can be found in the Supreme Court’s recent refusa! to .hear the
FTC’s appeal of the Court of Appeals decision in Ethyl, which is appar-
ently consistent with the doctrine enunciated in Theatre Enterprises.
Thus, at least for the present, it does not appear as thoggh the Supreme
Court is prepared to reconsider its earlier position: mdependent 'but
parallel action by firms in an industry with few sellers, taken in pursuit of
each firm’s self-interest, is acceptable.

American Tobacco -Company v. United States
328 U.S. 781 (1946)
MR. JUSTICE BURTON delivered the opinion of the Court.

The petitioners are The American Tobacco Company, Liggett & Myer.s
Tobacco Company, R. J. Reynolds Tobacco Company, American Suppli-
ers, Inc., a subsidiary of American, and certain officials of the respective
companies who were convicted by a jury, in the District Cour? of the
United States for the Eastern District of Kentucky, of violating §§1and 2
of the Sherman Anti-trust Act. . . . ) )

Each petitioner was convicted on four counts: (N conspiracy in re-
straint of trade, (2) monopolization, (3) attempt to monopolize, and
(4) conspiracy to monopolize. Each count related to .interstate and
foreign trade and commerce in tobacco. No sentence was imposed under
the third count as the Court held that count was merged in the secor_ld.
Each petitioner was fined $5,000 on each of the other counts, making
$15,000 for each petitioner and a total of $255,000. . . .

The Circuit Court of Appeals for the Sixth Circuit . . . affirmed each
conviction. . . . This opinion is limited to the convictions under §2 of
the Sherman Act. . . . -

The issue . . . emphasized in the order allowing certiorari an'd
primarily argued by the parties has not been previously decided by this
Court. It is raised by the following instructions which were especially
applicable to the second count but were related also to the other counts
under §2 of the Sherman Act:

Now, the term monopolize as used in Section 2 of the Sherman Act, as
well as in the last three counts of the Information, means the joint acquisi-
tion or maintenance by the members of the conspiracy formed for that
purpose, of the power to control and dominate interstate trade and com-
merce in a commodity to such an extent that they are able, as a group, to
exclude actual or potential competitors from the field, accompanied with
the intention and purpose to exercise such power.

The phrase attempt to monopolize means the employment of methqu,
means and practices which would, if successful, accomplish monopoliza-
tion, and which, though falling short, nevertheless approach so close as to
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create a dangerous probability of it, which methods, means and practices
are so employed by the members of and pursuant to a combination or
conspiracy formed for the purpose of such accomplishment.

It is in no respect a violation of the law that a number of individuals or
corporations, each acting for himself or itself, may own or control a large
part, or even all of a particular commodity, or all the business in a particular
commodity.

An essential element of the illegal monopoly or monopolization charged
in this case is the existence of a combination or conspiracy to acquire and
maintain the power to exclude competitors to a substantial extent.

Thus you will see that an indispensable ingredient of each of the offenses
charged in the Information is a combination or conspiracy. (Italics supplied
[by the Supreme Court].) . . .

. « . The trial court’s instructions did not call for proof of an **actual
exclusion’ of competitors on the part of the petitioners. For the purposes
of this opinion, we shall assume, therefore, that an actual exclusion of
competitors by the petitioners was not claimed or established by the
prosecution. Simply stated the issue is: Do the facts called for by the trial
court’s definition of monopolization amount to a violation of §2 of the
Sherman Act? . . .

. + « To support the verdicts it was not necessary to show power-and
intent to exclude all competitors, or to show a conspiracy to exclude all
competitors. The requirement stated to the jury and contained in the
statute was only that the offenders shall ‘*‘monopolize any part of the trade
or commerce among the several States, or with foreign nations.’’ This
particular conspiracy may well have derived special vitality, in the eyes of
the jury, from the fact that its existence was established, not through the
presentation of a formal written agreement, but through the evidence of
widespread and effective conduct on the part of petitioners in relation to
their existing or potential competitors. . . .

First of all, the monopoly found by the jury to exist in the present cases
appears to have been completely separable from the old American To-

. bacco Trust which was dissolved in 1911. The conspiracy to monopolize

and the monopolization charged here do not depend upon proof relating to
the old tobacco trust but upon a dominance and control by petitioners in
recent years over purchases of the raw material and over the sale of the
finished product in the form of cigarettes. The fact, however, that the
purchases of leaf tobacco and the sales of so many products of the to-
bacco industry have remained largely within the same general group of
business organizations for over a generation, inevitably has contributed to
the ease with which control over competition within the industry and the
mobilization of power to resist new competition can be exer-
cised. . . . The verdicts indicate that practices of an informal and flexi-
ble nature were adopted and that the results were so uniformly beneficial
to the petitioners in protecting their common interests as against those of
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competitors that, entirely from circumstantial evidence, the jury found
that a combination or conspiracy existed among the petitioners from 1937
to 1940, with power and intent to exclude competitors to such a substan-
tial extent as to violate the Sherman Act as interpreted by the trial court,

The position of the petitioners in the cigarette industry from 1931 to
1939 is clear. . . . [Allthough American, Liggett and Reynolds gradually
dropped in their percentage of the national domestic cigarette production
from 90.7% in 1931 to 73.3%, 71% and 68%, respectively, in 1937, 1938
and 1939, they have accounted at all times for more than 68%, and usually
for more than 75%, of the national production. The balance of the ciga-
rette production has come from six other companies. No one of those six
ever has produced more than 10.6% once reached by Brown & William-
son in 1939, . . . [Wlhile the percentage of cigarettes produced by
American, Liggett and Reynolds in the United States dropped gradually
from 90.7% to 68%, their combined volume of production actually in-
creased. . . .

The further dominance of American, Liggett and Reynolds within their
special field of burley blend cigarettes, as compared with the so-called
**10-cent cigarettes,’’ is also apparent. In 1939, the 10-cent cigarettes con-
stituted about 14%5% of the total domestic cigarette production. Accord-
ingly, the 68% of the total cigarette production enjoyed by American,
Liggett and Reynolds amounted to 80% of that production within their
special field of cigarettes. . . , In addition . . . they also produced
over 63% of the smoking tobacco and over 44% of the chewing tobacco,
They never were important factors in the cigar or snuff fields of the to-
bacco industry,

The foregoing demonstrates the basis of the claim of American, Liggett
and Reynolds to the title of the *“Big Three.” . . . Without adverse criti-
cism of it, comparative size on this great scale inevitably increased the
power of these three to dominate all phases of their industry. . . . An
intent to use this power to maintain a monopoly was found by the jury in
these cases.

The record further shows that . . . [iln each of the years 1937, 1938
and 1939, American, Liggett and Reynolds expended a total of over
$40,000,000 a year for advertising. Such advertising is not here criticized
as a business expense. Such advertising may benefit indirectly the entire
industry, including the competitors of the advertisers. Such tremendous
advertising, however, is also a widely published warning that these com-
panies possess and know how to use a powerful offensive and defensive
weapon against new competition. New competition dare not enter such a
field, unless it be well supported by comparable national advertising.
Large inventories of leaf tobacco, and large sums required for payment of
federal taxes in advance of actual sales, further emphasize the effective-
ness of a well financed monopoly in this field against potential com-
petitors if there merely exists an intent to exclude such competitors, Pre-
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vention of all potential competition is the natural program for maintaining
a monopoly here, rather than any program of actual exclusion. ‘‘Preven-
tion”’ is cheaper and more effective than any amount of *‘cure.” . . .
The verdicts show that the jury found that the petitioners conspired to
fix prices and to exclude undesired competition against them in the pur-
chase of the domestic type of flue-cured tobacco and of burley tobacco.
These are raw materials essential to the production of cigarettes of the
grade sold by the petitioners and also, to some extent, of the 10-cent grade
of cigarettes which constitutes the only substantial competition to Ameri-
can, Liggett and Reynolds in the cigarette field of the domestic tobacco

industry. . . . The petitioners purchased a combined total of between
50% and 80% of the domestic flue-cured tobacco. . . . [and] from 60%
to 80% of the annual crop of burley.! , . .

The Government introduced evidence showing . . . that petitioners

refused to purchase tobacco on these [auction] markets unless the other
petitioners were also represented thereon. There were attempts made by
others to open new tobacco markets but none of the petitioners would
participate in them unless the other petitioners were present. Con-
sequently, such markets were failures due to the absence of buyers,
. + » In this way the new tobacco markets and their locations were de-
termined by the unanimous consent of the petitioners and, in arriving at
their determination, the petitioners consulted with each other as to
whether or not a community deserved a market.

The Government presented evidence to support its claim that, before
the markets opened, the petitioners placed limitations and restrictions on
the prices which their buyers were permitted to pay for tobacco. None of
the buyers exceeded these price ceilings. Grades of tobacco were formu-
lated in such a way as to result in the absence of competition between the
petitioners. There was manipulation of the price of lower grade tobaccos
in order to restrict competition from manufacturers of the lower priced
cigarettes. Methods used included the practice of the petitioners of calling
their respective buyers in, prior to the opening of the annual markets, and
giving them instructions as to the prices to be paid for leaf tobacco in each
of the markets. These instructions were in terms of top prices or price
ranges. The price ceilings thus established for the buyers were the same
for each of them. . . .

Where one or two of the petitioners secured their percentage of the
crop on a certain market or were not interested in the purchase of certain
offerings of tobacco, their buyers, nevertheless, would enter the bidding
in order to force the other petitioners to bid up to the maximum price. The
petitioners were not so much concerned with the prices they paid for the

! Flue-cured, or bright tobacco, takes its name from the fact that it is cured in barns
heated by a system of flues. Burley tobacco is produced largely in Kentucky and Tennessee,
and is cured by exposing the leaves to the air, without heat. IMS,
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leaf tobacco as that each should pay the same price'for the same grade and
that none would secure any advantage in purcha§mg tqbacco. e be.
At a time when the manufacturers qf lower pns:gd cigarettes wered t
ginning to manufacture them in quantity, the petitioners commznce o-
make large purchases of the cheaper tobacco leave§ used foirT t edm:.:lo
ufacture of such lower priced cigarettes. No.e'xplanatlon was offered a A
how or where this tobacco was used by.petmoners. The composmonsi \?e
their respective brands of cigarettes call’mg fqr the use of more exp:ns ve
tobaccos remained unchanged during this pgnod of controversy al:l up to
the end of the trial. The Government c}axmed that such purc asesth
cheaper tobacco evidenced a combination and a purpose amt?ltll%e , ;
petitioners to deprive the manufacturers of cheaper Cigarettes o he to
bacco necessary for their manufacture, as well as to raise the price g su h
tobacco to such a point that cigarettes .made ther_e.from c’ould nof h? sod.
at a sufficiently low price to compete with the petitioners’ more highly a
i d ¢ e,
ver’;'ll::dvl;gnict: show also that the jury found that flae pgtltlongx:s cgn—
spired to fix prices and to exclude undesired competition in thed :lstl;ln 1;-
tion and sale of their principal products. The petitioners sold an h 1st e
uted their products to jobbers and to sglected dealers who bqug t at i
prices less discounts. . . . The list prices Fharged apd the g;scogn ls) a
lowed by petitioners have been practically identical since 19 A an ahave
lutely identical since 1928. Since the latter date, only seven ¢ .acxlngi_s fave
been made by the three companies and those have been i entic o
amount. The increases were first annouqced .by.Reyx.lolds. American an
Liggett thereupon increased their list prices in 1dent1ca.l amqgnts. e
The following record of price changes is cu‘cpmstantxal evidence o; he
existence of a conspiracy and of a power and intent to exclude coth:h le
tion coming from cheaper grade ciga{ettes. o [1'931] was one of fhe
worst years of financial and economic dgpresswn in the hls.tory o c
country. On June 23, 1931, Reynolds, w1t§10ut previous notxﬁs:at:o::t c;
warning to the trade or public, raised the list price of Camel c1hgare ed,
constituting its leading cigarette brand, ffom $.6.40 to $6.85 a tfrﬂc:usa.n -
The same day, American increased the hs.t price for Lucky S rike i;ga
rettes, its leading brand, and Liggett the price for Chesterfield cigare e_sé
its leading brand, to the identical price of $6.85 a thousg.nd. Nof i:onorﬁs
Justification for this raise was demonstrated. The president o eygo
stated that it was ‘‘to express our own courage for the.future an cl)]qr
own confidence in our industry.’” The pres1dent.of American gave as his
reason for the increase, ‘‘the opportunity of making hsor.ne
money.” . . .The officials of Liggett claimed that they thought the aJm-
crease was a mistake . . . but they contended that ux}less theéf ; 50
raised their list price for Chesterﬁeld§, the other companies woul rfa‘llg
greater resources to spend in advertising and thus would put Chesterfie
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Cigarettes at a competitive disadvantage. This general price increase soon
resulted in higher retail prices and in aloss in volume of sales. Yet in 1932,
in the midst of the national depression with the sales of the petitioners’
cigarettes falling off greatly in number, the petitioners still were making
tremendous profits as a result of the price increase. Their net profits in
that year amounted to more than $100,000,000. This was one of the three
biggest years in their history.

- « . [Alfter the above described increase in list prices of the petition-
ers in 1931, the 10-cent brands made serious inroads upon the sales of the
petitioners. These cheaper brands of cigarettes were sold at a list price of
$4.75 a thousand and from 193] to 1932 the sales of these Cigarettes multi-
plied 30 times, rising from 0.28% of the total cigarette sales of the country
in June, 1931, to 22.78% in November, 1932. In response to this threat of
competition . . . the petitioners . . . cut the list price of their three
leading brands . . . to $5.50 a thousand. The evidence tends to show
that this cut was directed at the competition of the 10-cent ciga-
rettes. . . . Following the . . . price cut by petitioners, the sales of the
10-cent brands fell off considerably. . . . When the sale of the 10-cent
brands had dropped from 22.78% of the total Cigarette sales in November,
1932, t0 6.43% in May, 1933, the betitioners, in January, 1934, raised the
list price of their leading brands from $5.50 back up to $6.10 a thousand.
During the period that the list price of $5.50 a thousand was in effect,
Camels and Lucky Strikes were being sold at a loss by Reynolds and
American. Liggett at the same time was forced to curtail all of its normal
business activities and cut its advertising to the bone in order to sell at this
price. [Subsequent increases brought the price to $6.53 by 1940.] . . .

Certain methods used by the petitioners to secure a reduction in the
retail prices of their cigarettes were in evidence. Reynolds and Liggett re-
quired their retailers to price the 10-cent brands at a differential of not
more than 3 cents below Camel and Chesterfield cigarettes. They insisted
upon their dealers correcting a greater differential by increasing the retail
price of the 10 cent brands to 1] cents with petitioners’ brands at 14 cents
a package, or by requiring that petitioners’ brands be priced at 13 cents
with the lower priced cigarettes at 10 cents a package. . ., . After the list
price reductions were made and at the height of the price war, the
petitioners commenced the distribution of posters advertising their brands
at 10 cents a package and made attempts to have dealers meet these

prices. . . . Inaddition to the use of . . . inducements, petitioners also
used threats and penalties to enforce compliance with their retail price
program. . . . There was evidence that when dealers received an ap-

nouncement of the price increase from one of the petitioners and at-
tempted to purchase some of the leading brands of cigarettes from the
other petitioners at their unchanged prices before announcement of a
similar change, the latter refused to fill such orders until their prices were
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also raised, thus bringing about the same result as if the changes had been
precisely simultaneous,

It was on the basis of such evidence that the Circuit Court of Appeals
found that the verdicts of the jury were sustained by sufficient evidence
on each count. The question squarely presented here by the order of this
Court in allowing the writs of certiorari is whether actual exclusion of
competitors is necessary to the crime of monopolization in these cases
under §2 of the Sherman Act. We agree with the lower courts that such
actual exclusion of competitors is not necessary to that crime in these
cases and that the instructions given to the jury, and hereinbefore quoted,
correctly defined the crime. A correct interpretation of the statute and of
the authorities makes it the crime of monopolizing, under §2 of the Sher-
man Act, for parties, as in these cases, to combine or conspire to acquire
or maintain the power to exclude competitors from any part of the trade or
commerce among the several states or with foreign nations, provided they
also have such a power that they are able, as a group, to exclude actual or
potential competition from the field and provided that they have the intent
and purpose to exercise that power. See United States v. Socony-Vacuum
oil Co. . ..

It is not the form of the combination or the particular means used but
the result to be achieved that the statute condemns. It is not of importance
whether the means used to accomplish the unlawful objectives are in
themselves lawful or unlawful. Acts done to give effect to the conspiracy
may be in themselves wholly innocent acts. Yet, if they are part of the
sum of the acts which are relied upon to effectuate the conspiracy which
the statute forbids, they come within its prohibition. No formal agreement
is necessary to constitute an unlawful conspiracy. Often crimes are a
matter of inference deduced from the acts of the person accused and done

“In pursuance of a criminal purpose. Where the conspiracy is proved, as
here, from the evidence of the action taken in concert by the parties to it,
it is all the more convincing proof of an intent to exercise the power of
exclusion acquired through that conspiracy. The essential combination or
conspiracy in violation of the Sherman Act may be found in a course of
dealing or other circumstances as well as in an exchange of words.
. + « Where the circumstances are such as to warrant a jury in finding that
the conspirators had a unity of purpose or a common design and under-
standing, or a meeting of minds in an unlawful arrangement, the conclu-
sion that a conspiracy is established is justified. Neither proof of exertion
of the power to exclude nor proof of actual exclusion of existing or poten-
tial competitors is essential to sustain a charge of monopolization under
the Sherman Act. . . .

[The Court then took this opportunity to endorse the key portions of
Judge Learned Hand’s decision in United States v. Aluminum Company
of America, 148 F.2d 416.]
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In the present cases, the petitioners have been found to have conspired
to establish a monopoly and also to have the power and intent to establish
and maintain the monopoly. To hold that they do not come within the
prohibition of the Sherman Act would destroy the force of that Act. Ac-
cordingly, the instructions of the trial court under §2 of the Act are ap-
proved and the judgment of the Circuit Court of Appeals is Affirmed.

MR. JUSTICE FRANKFURTER entirely agrees with the judgment
and opinion in these cases. He, however, would have enlarged the scope
of the orders allowing the petitions for certiorari so as to permit consider-
ation of the alleged errors in regard to the selection of the jury.

MR. JUSTICE REED and MR. JUSTICE JACKSON took no part in
the consideration or decision of these cases.

(MR. JUSTICE RUTLEDGE concurred.]

Triangle Conduit & Cable Co., Inc, v.
Federal Trade Commission

168 F.2d 175 (7th Cir. 1948)!

Before SPARKS, KERNER, and MINTON, Circuit Judges.
KERNER, Circuit Judge.

Petitioners, fourteen corporate manufacturers of rigid steel conduit,?
and five representatives of these corporations ask us to review and set
aside a cease and desist order of the Federal Trade Commission, upon a
complaint in two counts, charging that petitioners collectively have vio-
lated Section 5 of the Federal Trade Commission Act . , . , which de-
clares unlawful ‘‘unfair methods of competition in commerce.” . . .

In substance the first count alleged the existence and continuance of a
conspiracy for the purpose and with the effect of substantially restricting
and suppressing actual and potential competition in the distribution and
sale of rigid steel conduit in commerce, effectuated by the adoption and
use of a basing point method of quoting prices for rigid steel conduit. The
second count did not rest upon an agreement or combination. It charged

! On April 25, 1949 the Supreme Court upheld the Federal Trade Commission order—af-
firmed in this lower court decision—under Count II of the complaint by a four-to-four tie
vote. Clayton Mark et al. v. Federal Trade Commission, 336 U.S. 956 (1949) consists of &
23-word order. Mr. Justice Jackson took no part in the case, IMS.

2 Rigid steel conduit is a steel pipe, used primarily in the roughing-in stage of building
construction where electrical wiring is necessary in order to furnish a container for the wir-
ing. It is a standard commodity made from standard steel pipe. IMS,
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Theatre Enterprises, Inc. v. Paramount
Film Distributing Corp.
346 U.S. 537 (1954)
MR. JUSTICE CLARK delivered the opinion of the Court,

Petitioner brought this suit for treble damages and an injungtion pnder
§84 and 16 of the Clayton Act, alleging that respondent motion picture
producers and distributors had violated the antitrust laws by conspiring to
restrict **first-run’! pictures to downtown Baltimore theatres, thus con-
fining its suburban theatre to subsequent runs and unreasonable “.clear-
ances."? After hearing the evidence a jury returned a general verdict for
respondents. The Court of Appeals for the Fourth Circuit affirmed the
judgment based on the verdict. . . . )

The opinion of the Court of Appeals contains a complete summary of
the evidence presented to the jury. We need not recite that evidence
again. It is sufficient to note that petitioner owns and operates {he Crest
Theatre, located in a neighborhood shopping district some six miles from
the downtown shopping center in Baltimore, Maryland. The Crest, pos-
sessing the most modem improvements and appoint.n.wents, opened on
February 26, 1949. Before and after the opening, petitioner, through its
president, repeatedly sought to obtain first-run featl_lr_es for the tt_leatre.
Petitioner approached each respondent separately, initially requesting ex-
clusive first-runs, later asking for first-runs on a ‘‘day-and-date’ basis.?
But respondents uniformly rebuffed petitioner's effor{s and adhered toan
established policy of restricting first-runs in Baltimore to the _elght
downtown theatres. Admittedly there is no direct evidence of illegal
agreement between the respondents and no conspiracy is charged as to
the independent exhibitors in Baltimore, who account for 63% of first-run
exhibitions. The various respondents advanced much the same reasons
for denying petitioner's offers. Among other reasons, they asserted tl_lat

day-and-date first-runs are normally granted only to _noncompeting
theatres. Since the Crest is in ‘‘substantial competition” with the
downtown theatres, a day-and-date arrangement would be economically
unfeasible. And even if respondents wished to grant petitioner such a

1**Runs are successive exhibitions of a feature in a given area, first-run being thc first ex-
hibition in that area, second-run being the next subsequent, and soon. . . ,'* United States
V. Puramount Pictures, Inc., 334 U.S. 131, 144-45, n. 6 (1948). '

2 * A clearance is the period of time, usually stipulgtcd in license contracts, which muﬁ
elapse between runs of the same feature within a particular area or in specified theatres.
United States v. Paramount Pictures, Inc., 334 U.S. 131, 144, n. 6 (1948). .

3 A first-run *‘day-and-date’ means that two theatres exhibit a first-run at the same time,
Had petitioner's request for a day-and-date first-run bec_n granted, the Crest and a
downtown theatre would have exhibited the same features simultaneously.
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license, no downtown exhibitor would waive his clearance rights over the
Crest and agree to a simultaneous showing. As a result, if petitioner were
to receive first-runs, the license would have to be an exclusive one. How-
ever, an exclusive license would be economically unsound because the
Crest is a suburban theatre, located in a small shopping center, and served
by limited public transportation facilities; and, with a drawing area of less
than one-tenth that of a downtown theatre, it cannot compare with those
easily accessible theatres in the power to draw patrons. Hence the
downtown theatres offer far greater opportunities for the widespread ad-
vertisement and exploitation of newly released features, which is thought
necessary to maximize the over-all return from subsequent runs as well as
first-runs. The respondents, in the light of these conditions, attacked the
guaranteed offers of petitioner, one of which occurred during the trial, as
not being made in good faith. Respondents Loew's and Warner refused
petitioner an exclusive license because they owned the three downtown
theatres receiving their first-run product.

The crucial question is whether respondents’ conduct toward
petitioner stemmed from independent decision or from an agreement,
tacit or express. To be sure, business behavior is admissible circumstan-
tial evidence from which the fact finder may infer agreement. . , . But
this Court has never held that proof of parallel business behavior conclu-
sively establishes agreement or, phrased differently, that such behavior
itself constitutes a Sherman Act offense. Circumstantial evidence of con-
sciously parallel behavior may have made heavy inroads into the tradi-
tional judicial attizude toward conspiracy; but *‘conscious parallelism'’
has not yet read conspiracy out of the Sherman Act entirely. Realizing
this, petitioner attempts to bolster its argument . . . by urging that the
conscious unanimity of action by respondents should be ‘“‘measured
against the background and findings in the Paramount case.” In other
words, since the same respondents had conspired in the Paramount case
to impose a uniform system of runs and clearances without adequate ex-
planation to sustain them as reasonable restraints of trade, use of the same
device in the present case should be legally equated to conspiracy. But the
Paramount decrees, even if admissible, were only prima facie evidence of
a conspiracy covering the area and existing during the period there in-
volved. Alone or in conjunction with the other proof of the petitioner,
they would form no basis for a directed verdict. Here each of the respond-
ents had denied the existence of any collaboration and in addition had
introduced evidence of the local conditions surrounding the Crest opera-
tion which, they contended, precluded it from being a successful first-run
house. They also attacked the good faith of the guaranteed offers of the
petitioner for first-run pictures and attributed uniform action to individual
business judgment motivated by the desire for maximum revenue, This
evidence, together with other testimony of an explanatory nature, raised
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fact issues requiring the trial judge to submit the issue of conspiracy to the
jury. . . '

Affirmed.

E.I. du Pont de Nemours & Co. v. Federal Trade
Commission;
Ethyl Corp. v. Federal Trade Commission

729 F.2d 128 (1984)
MANSFIELD, Cir. J.

E.L. Du Pont De Nemours and Company (*‘Du Pont”) and Ethyl
Corporation (“'Ethyl”’), the nation’s two largest manufactu!'ers of lead
antiknock gasoline additives, petition this court . . . to review and set
aside a final order of the Federal Trade Commission (' FTC"). . .. The
FTC held that Du Pont, Ethyl and two other antiknock compound manu-
facturers, PPG Industries, Inc. (‘‘PPG"’) and Nalco Chemical .Con?pany
(**Nalco""), had engaged in unfair methods of competition in vnolatlgn of
§5(a)(1) when each firm independently and unilaterally adopted at differ-
ent times some or all of three business practices that were neither re-
strictive, predatory, nor adopted for the purpose of restraining
competition. These challenged practices were: (1) the sale of thg product
by all four firms at a delivered price which included transportation costs,
(2) the giving by Du Pont and Ethyl of extra advance notice of price
increases, over and above the 30 days provided by contract, and (3) the
use by Du Pont and Ethyl (and infrequently by PPG) of a *‘most favored
nation”’ clause under which the seller promised that no customer \jvopld
be charged a higher price than other customers. . . . The Con?mlssmn
reasoned that, although the petitioners’ adoption of these practices was
noncollusive, they collectively had the effect, by removing some of the
uncertainties about price determination, of substantially lessening com-
petition by facilitating price parallelism at noncompetitive !evels higher
than might have otherwise existed. . . . The order is set aside.

Lead-based antiknock compounds have been used in the refining of
gasoline since the 1920s. The compounds are essentially homogeqeous,
consisting in part of tetraethyl lead (TEL), originally produced in the
1920s, and tetramethyl lead (TML), first produced in 1960. They are now
usually sold as mixtures, sometimes with additives. The compou'nds‘are
added to gasoline to prevent ‘‘knock,” i.e., premature detonation in a
gasoline engine’s cylinders. Resistance to knock is measured by octane

ratings; for a gasoline refiner use of lead-based antiknock mixtures is the

most economical way to raise the octane rating of gasolipe for vehic.les
that take leaded gas. Since the compounds are highly toxic and volatile,
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great care must be taken in transporting and storing them. Refiners
therefore maintain only limited inventories. Since an uninterrupted sup-
ply is important, the refiner usually purchases the compounds peri-
odically from at least two antiknock producers pursuant to one-year
contracts. '

From the 1920s until 1948, Ethyl was the sole domestic producer of
antiknock compounds. Demand for the compounds increased with the
increase in gasoline use, however, and in 1948 Du Pont entered the
industry and captured a substantial market share. In 1961 PPG (then
known as Houston Chemical Company) began to manufacture and sell the
compounds; and in 1964 Nalco followed suit. By 1974, Du Pont had 38.4%
of the market; Ethyl 33.5%; PPG 16.2%; and Nalco 11.8%. During
1974-1979, the period of the alleged violations, these were the only four
domestic producers and sellers of the compounds. No other firm has ever
made or sold the compounds in this country. Thus the industry has always
been highly concentrated. However, there are no technological or finan-
cial barriers to new entries.

The only purchasers of lead antiknocks are the gasoline refining com-
panies which are large, aggressive, and sophisticated buyers. Indeed,
several are among the largest industrial corporations in the world.! If
prospective profits from the sale of antiknock compounds were suffi-
ciently attractive, nothing would prevent them from integrating back-
wards into the antiknock industry. Of the 154 refiners who purchase the
product, the 10 largest buy about 30% of the total amount produced in this
country.

The steady increase in demand for antiknock compounds during the
1960s allowed PPG and Nalco to enter the market. From August 1971 to
January 1974, however, federal controls froze the price of the com-
pounds, and beginning in 1973 the federal government initiated steps that
were to lead to a drastic reduction in demand. At that time the Environ-
mental Protection Agency (‘'EPA’’) required that all automobiles made in
the United States, beginning in 1975, be equipped with catalytic convert-
ers; since the lead in antiknock compounds fouls such converters, almost
all new cars produced since 1975 require unleaded gasoline. At about the
same time, in order to reduce the amount of lead in the atmosphere the
EPA imposed severe limitations on the amount of lead that could be used
in gasoline. As a result of these two measures the use of lead antiknock
compounds sharply declined from more-than 1 billion pounds in 1974 to
approximately 400 million pounds in 1980, leaving manufacturers with
excess capacity. . . .

Thus, even though there are no technological or financial constraints
barring new entries into the industry and there were two new entrants

! These include Exxon Corp., Texaco Corp., Mobil Oil Co., Gulf Oil Co., Amoco, and
Chevron.
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Thatcher Manufacturing Company v. Federal Trade Commission
272 U.S. 554 (1926)
MR. JUSTICE McREYNOLDS delivered the opinion of the Court.

The Commission entered complaint against the petitioner, March 1,
1921, and charged that the latter contrary to Section 7 of the Clayton Act,

first acquired the stock of four competing corporations—Lockport Glass
Company, Essex Glass Company, Travis Glass Company and Woodbury &

Glass Company—and thereafter took transfers of all the business and
assets of the first three and caused their dissolution. . . . [T]he Commis-
sion ruled that the acquisitions of all these stocks were unlawful and
ordered the petitioner to cease and desist from ownership, operation,
management and control of the assets, properties, rights, etc., of the
Lockport, Essex and Travis Glass Companies secured through such stock
ownership, and to divest itself of the assets, properties, rights, etc., for-
merly held by them. Also, that it should divest itself of the stock of the
Woodbury Glass Company.

The court below held that the last-named company was not in competi-
tion with petitioner within the meaning of the statute and modified the or-
der accordingly. Therein we agree and to that extent affirm its decree.

The court further ruled, in effect, that as the stocks of the remaining
three companies were unlawfully obtained and ownership of the assets
came through them, the Commission properly ordered the holder so to
dispossess itself of the properties as to restore prior lawful conditions.
With this we cannot agree. When the Commission institutes a proceeding
based upon the holding of stock contrary to Section 7 of the Clayton Act,
its power is limited by Section 11 to an order requiring the guilty person to
cease and desist from such violation, effectually to divest itself of the
stock, and to make no further use of it. The Act has no application to
ownership of a competitor’s property and business obtained prior to any
action by the Commission, even though this was brought about through
stock unlawfully held. The purpose of the Act was to prevent continued
holding of stock and the peculiar evils incident thereto. If purchase of
property has produced an unlawful status a remedy is provided through

the courts. . . . The Commission is without authority under such cir-
cumstances.

Affirmed in part; reversed in part.

[MR. JUSTICE BRANDEIS, with whom the Chief Justice, MR. JUS-
TICE HOLMES and MR. JUSTICE STONE joined, dissented in part.]
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Brown Shoe Co., Inc. v. United States
370 U.S. 294 (1962)
MR. CHIEF JUSTICE WARREN delivered the opinion of the Court.

I

This suit was initiated in November 1955 when the Government filed a
civil action in the United States District Court for the Eastern District of
Missouri alleging that a contemplated merger between the G. R. Kinney

k. Company, Inc. (Kinney), and the Brown Shoe Company, Inc. (Brown),
f: through an exchange of Kinney for Brown stock, would violate Section 7

of the Clayton Act. . . .

.
6y

The Industry

The District Court found that although domestic shoe production was
scattered among a large number of manufacturers, a small number of large
companies occupied a commanding position. Thus, while the 24 largest
manufacturers produced about 35% of the Nation’s shoes, the top 4—
International, Endicott-Johnson, Brown (including Kinney) and General
Shoe—alone produced approximately 23% of the Nation’s shoes or 65%
of the production of the top 24.

In 1955, domestic production of nonrubber shoes was 509.2 million
pairs, of which about 103.6 million pairs were men’s shoes, about 271 mil-
lion pairs were women’s shoes, and about 134.6 million pairs were chil-
dren’s shoes. The District Court found that men’s, women’s, and chil-
dren’s shoes are normally produced in separate factories.

The public buys these shoes through about 70,000 retail outlets, only
22,000 of which, however, derive 50% or more of their gross receipts from
the sale of shoes and are classified as ‘‘shoe stores’’ by the Census
Bureau. These 22,000 shoe stores were found generally to sell (1) men’s
shoes only, (2) women’s shoes only, (3) women’s and children’s
shoes, or (4) men’s, women’s, and children’s shoes.

The District Court found a *‘definite trend’* among shoe manufacturers
to acquire retail outlets. . . . Brown, itself, with no retail outlets of its
own prior to 1951, had acquired 845 such outlets by 1956. Moreover, be-
tween 1950 and 1956 nine independent shoe store chains, operating 1,114
retail shoe stores, were found to have become subsidiaries of these large
firms and to have ceased their independent operations.

And once the manufacturers acquired retail outlets, the District Court
found there was a ‘‘definite trend’’ for the parent-manufacturers to supply
an ever increasing percentage of the retail outlets’ needs, thereby fore-
closing other manufacturers from effectively competing for the retail ac-
counts. Manufacturer-dominated stores were found to be *‘drying up’’ the
available outlets for indepenaent producers.
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_Another *‘definite trend’’ found to exist in the shoe industry was a de-
crease in the number of plants manufacturing shoes. And there appears to
have been a concomitant decrease in the number of firms manufacturing
shoes. In 1947, there were 1,077 independent manufacturers of shoes, but
by 1954 their number had decreased about 10% to 970.1

Brown Shoe

Brown Shoe was found not only to have been a participant, but also a
moving factor, in these industry trends. Although Brown had ex-
perimented several times with operating its own retail outlets, by 1945 it
had disposed of them all. However, in 1951, Brown again began to seek
retail outlets by acquiring the Nation’s largest operator of leased shoe de-
partments, Wohl Shoe Company (Wohl), which operated 250 shoe de-
partments in department stores throughout the United States. Between
1952 and 1955 Brown made a number of smaller acquisitions. . . . In
1954, Brown made another major acquisition: Regal Shoe Corporation
which, at the time, operated one manufacturing plant producing men’s
shoes and 110 retail outlets.

The acquisition of these corporations was found to lead to increased
sales by Brown to the acquired companies. . . .

During the same period of time, Brown also acquired the stock or as-
sets of seven companies engaged solely in shoe manufacturing. As a re-
sult, in 1955, Brown was the fourth largest shoe manufacturer in the
country, producing about 25.6 million pairs of shoes or about 4% of the
Nation’s total footwear prouction.

Kinney

Kinney is principally engaged in operating the largest family-style shoe
store chain in the United States. At the time of trial, Kinney was found to
be operating over 400 such stores in more than 270 cities. These stores
were found to make about 1.2% of all national retail shoe sales by dollar
volume. Moreover, in 1955 the Kinney stores sold approximately 8 mil-
lion pairs of nonrubber shoes or about 1.6% of the national pairage sales
of such shoes. . . .

In addition to this extensive retail activity, Kinney owned and operated
four plants which manufactured men’s, women’s, and children’s shoes
and whose combined output was 0.5% of the national shoe production in
1955, making Kinney the twelfth largest shoe manufacturer in the United
States.

Kinney stores were found to obtain about 20% of their shoes from Kin-
ney's own manufacturing plants. At the time of the merger, Kinhey
bought no shoes from Brown; however, in line with Brown’s conceded

1 U.S. Bureau of the Census, 1958 Census of Manufacturers, MC 58(2)-31A-6. By 1958,
the number of independent manufacturers had decreased by another 10% to 872. Ibid.
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reasons? for acquiring Kinney, Brown had, by 1957, become the largest
outside supplier of Kinney’s shoes, supplying 7.9% of all Kinney’s needs.

III. LEGISLATIVE HISTORY

This case is one of the first to come before us in which the Govern-
ment’s complaint is based upon allegations that the appellant has violated
Section 7 of the Clayton Act, as that section was amended in 1950. The
amendments adopted in 1950 culminated extensive efforts over a number
of years, on the parts of both the Federal Trade Commission and some
members of Congress, to secure revision of a section of the antitrust laws
considered by many observers to be ineffective in its then existing
form. . . . In the light of this extensive legislative attention to the mea-
sure, and the broad, general language finally selected by Congress for the
expression of its will, we tLink it appropriate to review the history of the
amended Act in determining whether the judgment of the court below was
consistent with the intent of the legislature. . . .

The dominant theme pervading congressional consideration of the 1950
amendments was a fear of what was considered to be a rising tide of
economic concentration in the American economy. Apprehension in this
regard was bolstered by the publication in 1948 of the Federal Trade
Commission's study on corporate mergers. Statistics from this and other
current studies were cited as evidence of the danger to the American
economy in unchecked corporate expansions through merger. Other con-
siderations cited in support of the bill were the desirability of retaining
*“local control” over industry and the protection of small businesses.?
Throughout the recorded discussion may be found examples of Congress’
fear not only of accelerated concentration of economic power on eco-
nomic grounds, but also of the threat to other values a trend toward
concentration was thought to pose.

What were some of the factors, relevant to a judgment as to the valid-
ity of a given merger, specifically discussed by Congress in redrafting
Section 7?

2 As stated in the testimony of Clark R. Gamble, President of Brown Shoe Company:

It was our feeling, in addition to getting a distribution into the field of prices which we
were not covering, it was also the feeling that as Kinney moved into the shopping centers in
these free standing stores, they were going into a higher income neighborhood and they
would probably find the necessity of up-grading and adding additional lines to their very suc-
cessful operation that they had been doing and it would give us an opportunity we hoped to
be able to sell them in that category. Besides that, it was a very successful operation and
would give us a good diversified investment to stabilize our earnings.” . .

. Cf. United States v. Aluminum Co. of America, 148 F.2d 416, 429 (C.A.2d Cir.,
per Lcamed Hand, J.): **Throughout the history of these [antitrust] statutes it has been con-
stantly assumed that one of their purposes was to perpetuate and preserve, for its own sake
and in spite of possible cost, an organization of industry in small units which can effectively
compete with each other.”
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First, there is no doubt that Congress did wish to **plug the loophole™’
and to include within the coverage of the Act the acquisition of assets no
less than the acquisition of stock.

Second, by the deletion of the *‘acquiring-acquired” langhage in the
original text, it hoped to make plain that Section 7 applied not only to
mergers between actual competitors, but also to vertical and conglomer-
ate mergers whose effect may tend to lessen competition in any line of
commerce in any section of the country.*

Third, it is apparent that a keystone in the erection of a barrier to what
Congress saw was the rising tide of economic concentration, was its pro-
vision of authority for arresting mergers at a time when the trend to a
lessening of competition in a line of commerce was still in its incipiency.
Congress saw the process of concentration in American business as a
dynamic force; it sought to assure the Federal Trade Commission and the
courts the power to brake this force at its outset and before it gathered
momentum.

Fourth, and closely related to the third, Congress rejected, as inappro-
priate to the problem it sought to remedy, the application to Section 7
cases of the standards for judging the legality of business combinations
adopted by the courts in dealing with cases arising under the Sherman
Act, and which may have been applied to some early cases arising under
original Section 7.

Fifth, at the same time that it sought to create an effective tool for pre-
venting all mergers having demonstrable anticompetitive effects, Con-
gress recognized the stimulation to competition that might flow from par-
ticular mergers. When concern as to the Act’s breadth was expressed,
supporters of the amendments indicated that it would not impede, for
example, a merger between two small companies to enable the combina-
tion to compete more effectively with larger corporations dominating the
relevant market, nor a merger between a corporation which is financially
healthy and a failing one which no longer can be a vital competitive factor
in the market. The deletion of the word ‘‘community”’ in the original Act’s
description of the relevant geographic market is another illustration of
Congress” desire to indicate that its concern was with the adverse effects
of a given merger on competition only in an economically significant
“section’’ of the country. Taken as a whole, the legislative history illumi-
nates congressional concern with the protection of competition, not com-
petitors, and its desire to restrain mergers only to the extent that such

combinations may tend to lessen competition.
Sixth, Congress neither adopted nor rejected specifically any particular

4 That Section 7 was intended to apply to all mergers-—horizontgl, vertical or conglomer-
ate—was specifically reiterated by the House Report on the final bill. H. R. Rep. No. 1191,
81st Cong., 1st Sess. 11. . . .
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tests for measuring the relevant markets, either as defined in terms of
product or in terms of geographic locus of competition, within which the
anticompetitive effects of a merger were to be judged. Nor did it adopt a
definition of the word *‘substantially,” whether in quantitative terms of
sales or assets or market shares or in designated qualitative terms, by
which a merger’s effects on competition were to be measured.

Seventh, while providing no definite quantitative or qualitative tests by
which enforcement agencies could gauge the effects of a given merger to
determine whether it may ‘‘substantially’’ lessen competition or tend
toward monopoly, Congress indicated plainly that a merger had to be
functionally viewed, in the context of its particular industry. That is,
whether the consolidation was to take place in an industry that was frag-
mented rather than concentrated, that had seen a recent trend toward
domination by a few leaders or had remained fairly consistent in its distri-
bution of market shares among the participating companies, that had ex-
perienced easy access to markets by suppliers and easy access to
suppliers by buyers or had witnessed foreclosure of business, that had
witnessed the ready entry of new competition or the erection of barriers to

" prospective entrants, all were aspects, varying in importance with the

merger under consideration, which would properly be taken into ac-
count.’

Eighth, Congress used the words ‘“may be substantially to lessen
competition’’ (emphasis supplied), to indicate that its concern was with
probabilities, not certainties. Statutes existed for dealing with clear-cut
menaces to competition; no statute was sought for dealing with ephemeral
possibilities. Mergers with a probable anticompetitive effect were to be
proscribed by this Act.

It is against this background that we must return to the case before us.

IV. THE VERTICAL ASPECTS OF THE MERGER

Economic arrangements between companies standing in a supplier-
customer relationship are characterized as ‘‘vertical.”” The primary vice
of a vertical merger or other arrangement tying a customer to a supplier is
that, by foreclosing the competitors of either party from a segment of the
market otherwise open to them, the arrangement may act as a *‘clog on
competition,” Standard Oil Co. of California v. United States, 337 U.S.

$ Subsequent to the adoption of the 1950 amendments, both the Federal Trade Commis-
sion and the courts have, in the light of Congtess’ expressed intent, recognized the relevance
and importance of economic data that places any given merger under consideration within an
industry framework almost inevitably unique in every case. Statistics reflecting the shares of
the market controlled by the industry leaders and the parties to the merger are, of course, the
primary index of market power; but only a further examination of the particular market—its

structure, history and probably future—can provide the appropriate setting for judging the
probable anticompetitive effect of the merger. . . .
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293, 314, which ‘‘deprive[s] . . . rivals of a fair opportunity to com-
pete.’’¢ . . . Every extended vertical arrangement by its very nature, for
at least a time, denies to competitors of the supplier the opportunity to
compete for part or all of the trade of the customer-party to the vertical ar-
rangement. However, the Clayton Act does not render unlawful all such
vertical arrangements, but forbids only those whose effect *‘may be sub-
stantially to lessen competition, or to tend to create a monopoly’’ ‘‘in any
line of commerce in any section of the countrv.” . . . The ‘‘area of ef-
fective competition’’ must be determined by reference to a product mar-
ket (the *‘line of commerce’’) and a geographic market (the *‘section of the

country’’).

The Product Market

The outer boundaries of a product market are determined by the
reasonable interchangeability of use or the cross-elasticity of demand
between the product itself and substitutes for it.” However, within this
broad market, well-defined submarkets may exist, which, in themselves,
constitute product markets for antitrust purposes. United States v. E. L.
duPont de Nemours & Co., 353 U.S. 586, 593-595. The boundaries of
such a submarket may be determined by examining such practical indicia
as industry or public recognition of the submarket as a separate economic
entity, the product’s peculiar characteristics and uses, unique production
facilities, distinct customers, distinct prices, sensitivity to price changes,
and specialize vendors. Because Section 7 of the Clayton Act prohibits
any merger which may substantially lessen competition *‘in any line of
commerce’’ (emphasis supplied), it is necessary to examine the effects of
a merger in each such economically significant submarket to determine if
there is a reasonable probability that the merger will substantially lessen
competition. If such a probability is found to exist, the merger is pro-
scribed.

Applying these considerations to the present case, we conclude that
the record supports the District Court’s finding that the relevant lines of
commerce are men’s, women’s, and children’s shoes. These product lines
are recognized by the public; each line is manufactured in separate plants;
each has characteristics peculiar to itself rendering it generally noncom-
petitive with the others; and each is, of course, directed toward a distinct
class of customers.

Appellant, however, contends that the District Court’s definitions fail
to recognize sufficiently ‘‘price/quality” and ‘“‘age/sex’ distinctions in

¢ In addition, a vertical merger may disrupt and injure competition when those indepen-
dent customers of the supplier who are in competition with the merging customer, are forced
either to stop handling the supplier’s lines, thereby jeopardizing the goodwill they have de-

veloped, or te retain the supplier’s lines, thereby forcing them into competition with their 3

own supplier. . . .

7 The cross-elasticity of production facilities may also be an important factorin defininga 3

product market within which a vertical merger is to be viewed. . . .
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shoes. Brown argues that the predominantly. medium-priced shoes which
it manufactures occupy a product market different from the predomi-
nantly low-priced shoes which Kinney sells. But agreement with that ar-
gument would be equivalent to holding that medium-priced shoes do not
compete with low-priced shoes. We think the District Court properly
found the facts to be otherwise. It would be unrealistic to accept Brown’s
contention that, for example, men’s shoes selling below $8.99 are in a
different product market from those selling above $9.00.

This is not to say, however, that “price/quality” differences, where
they exist, are unimportant in analyzing a merger; they may be of impor-
tance in determining the likely effect of a merger. But the boundaries of
the relevant market must be drawn with sufficient breadth to include the
competing products of each of the merging companies and to recognize
competition where, in fact, competition exists. Thus we agree with the
District Court that in this case a further division of product lines based on
“price/quality” differences would be ‘‘unrealistic.”’

Brown’s contention that the District Court’s product market defi-
nitions should have recognized further ‘“‘age/sex’’ distinctions raises a
different problem. Brown’s sharpest criticism is directed at the District
Court’s finding that children’s shoes constituted a single line of com-
merce. Brown argues, for example, that ‘‘a little boy does not wear a little
girl’s black patent leather pump” and that ‘‘[a] male baby cannot wear a
growing boy’s shoes.” Thus Brown argues that ‘“‘infants’ and babies’”’
shoes, ‘“‘misses’ and children’s” shoes and ‘‘youths’ and boys’*’ shoes
should each have been considered a separate line of commerce. Assum-
ing, arguendo, that little boys’ shoes, for example, do have sufficient
peculiar characteristics to constitute one of the markets to be used in
analyzing the effects of this merger, we do not think that in this case the
District Court was required to employ finer “‘age/sex’’ distinctions than
those recognized by its classifications of “men’s,” ‘‘women’s,” and
“children’s” shoes. Further division does not aid us in analyzing the ef-
fects of this merger. . . .

The Geographic Market

We agree with the parties and the District Court that insofar as the ver-
tical aspect of this merger is concerned, the relevant geographic market is
the entire Nation. The relationships of product value, bulk, weight and
consumer demand enable manufacturers to distribute their shoes on a
nationwide basis, as Brown and Kinney, in fact, do. The anticompetitive
effects of the merger are to be measured within this range of distribution.

The Probable Effect of the Merger

Once the area of effective competition affected by a vertical arrange-
ment has been defined, an analysis must be made to determine if the effect
of the arrangement *“‘may be substantially to lessen competition, or to
tend to create a monopoly’’ in this market.



Since the diminution of the vigor of competition which may stem from
a vertical arrangement results primarily from a foreclosure of a share of
the market otherwise open to competitors, an important consideration in
determining whether the effect of a vertical arrangement ‘‘may be sub-
stantially to lessen competition, or to tend to create a monopoly’ is the
size of the share of the market foreclosed. However, this factor will sel-
dom be determinative. If the share of the market foreclosed is so large that
it approaches monopoly proportions, the Clayton Act will, of course,
have been violated; but the arrangement will also have run afoul of the
Sherman Act. And the legislative history of Section 7 indicates clearly
that the tests for measuring the legality of any particular economic ar-
rangement under the Clayton Act are to be less stringent than those used
in applying the Sherman Act. On the other hand, foreclosure of a de
minimis share of the market will not tend **substantially to lessen compe-
tition.”

Between these extremes, in cases such as the one before us, in which
the foreclosure is neither of monopoly nor de minimis proportions, the
percentage of the market foreclosed by the vertical arrangement cannot
itself be decisive. In such cases, it becomes necessary to undertake an
examination of various economic and historical factors in order to deter-
mine whether the arrangement under review is of the type Congress
sought to proscribe.

A most important such factor to examine is the very nature and pur-
pose of the arrangement.® Congress not only indicated that *‘the tests of
illegality [under Section 7] are intended to be similar to those which the
courts have applied in interpreting the same language as used in other
sections of the Clayton Act,” but also chose for Section 7 language virtu-
ally identical to that of Section 3 of the Clayton Act, 15 U.S.C. Section 14,
which had been interpreted by this Court to require an examination of the
interdependence of the market share foreclosed by, and the economic
purpose of, the vertical arrangement. Thus, for example, if a particular
vertical arrangement, considered under Section 3, appears to be a limited
term exclusive-dealing contract, the market foreclosure must generally be
significantly greater than if the arrangement is a tying contract before the
arrangement will be held to have violated the Act. . . . The reason for
this is readily discernible. The usual tying contract forces the customer to
take a product or brand he does not necessarily want in order to secure
one which he does desire. Because such an arrangement is inherently an-
ticompetitive, we have held that its use by an established company is
likely “*substantially to lessen competition’ although only a relatively

8 Although it is **unnecessary for the Government to speculate as to what is in the ‘back
of the minds’ of those who promote a merger,”” H.R. Rep. No. 1191, 81st Cong., Ist Sess. 8,
evidence indicating the purpose of the merging parties, where available, is an aid in predict.
ing the probable future conduct of the parties and thus the probable effects of the merger.

Swift & Co. v. United States, 196 U.S. 375, 396; United States v. Maryland & Virginia Milk 3

Producers Assn., 167 F. Supp. 799, 804 (D.C.D.C.), aff'd, 362 U.S. 458.
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small amount of commerce is affected. International Salt Co. v. United
States. . . . Thus, unless the tying device is employed by a small com- .
pany in an attempt to break into a market . . . the use of a tying device
can rarely be harmonized with the strictures of the antitrust laws, which
are intended primarily to preserve and stimulate competition. . . . On
the other hand, requirement contracts are frequently negotiated at the be-
hest of the customer who has chosen the particular supplier and his prod-
uct upon the basis of competitive merit. . . . Of course, the fact that
requirement contracts are not inherently anticompetitive will not save a
particular agreement if, in fact, it is likely *‘substantially to lessen compe-
tition, or tend to create a monopoly.” . . . Yet requirement contract
may escape censure if only a small share of the market is involved, if the
purpose of the agreement is to insure to the customer a sufficient supply
of a commodity vital to the customer’s trade or to insure to the supplier a
market for his output and if there is no trend toward concentration in the
industry. . . . Similar considerations are pertinent to a judgment under
Section 7 of the Act.

The importance which Congress attached to economic purpose is
further demonstrated by the Senate and House Reports on H. R. 2734,
which evince an intention to preserve the ‘“‘failing company’ doc-
trine. . . . Similarly, Congress foresaw that the merger of two large
companies or a large and a small company might violate the Clayton Act
while the merger of two small companies might not, although the share of
the market foreclosed be identical, if the purpose of the small companies
is to enable them in combination to compete with larger corporations
dominating the market.

The present merger involved neither small companies nor failing com-
panies. In 1955, the date of this merger, Brown was the fourth largest
manufacturer in the shoe industry with sales of approximately 25 million
pairs of shoes and assets of over $72,000,000 while Kinney had sales of
about 8 million pairs of shoes and assets of about $18,000,000. Not only
was Brown one of the leading manufacturers of men’s, women's, and
children’s shoes but Kinney, with over 350 retail outlets, owned and op-
erated the largest independent chain of family shoe stores in the Nation.
Thus, in this industry, no merger between a manufacturer and an inde-
pendent retailer could involve a larger potential market foreclosure
Moreover, it is apparent both from past behavior of Brown and from the
testimony of Brown’s President, that Brown would use its ownership of
Kinney to force Brown shoes into Kinney stores. Thus, in operation this
vertical arrangement would be quite analogous to one involving a tying
clause.?

Another important factor to consider is the trend toward concentration

9 Moreover, ownership integration is a more permanent and irreversible tie than is con-
tract integration. See Kessler and Stern, **Competition, Contract, and Vertical Integration,"
69 Yale L. J. 1, 78 (1959).
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in the industry. It is true, of course, that the statute prohibits a given
merger only if the effect of that merger may be substantially to lessen
competition. But the very wording of Section 7 requires a prognosis of the
probable future effect of the merger. o

The existence of a trend toward vertical integration, which the District
Court found, is well substantiated by the record. Moreover, the court
found a tendency of the acquiring manufacturers to become increasingly
important sources of supply for their acquired outlets. The necessary
corollary of these trends is the foreclosure of independent manufacturers
from markets otherwise open to them. And because these trends are not
the product of accident but are rather the result of deliberate policies of
Brown and other leading shoe manufacturers, account must be taken of
these facts in order to predict the probable future consequences of this
merger. It is against this background of continuing concentration that the
present merger must be viewed.

Brown argues, however, that the shoe industry is at present compose.d
of large number of manufacturers and retailers, and that thg industry is
dynamically competitive. But remaining vigor cannot immunize a merger
if the trend in that industry is toward oligopoly. . . . It is the probable
effect of the merger upon the future as well as the present wt_xich the
Clayton Act commands the courts and the Commission to examine, .

Moreover, as we have remarked above, not only must we consider
the probable effects of the merger upon the economics of the particular
markets affected but also we must consider its probable effects upon the
economic way of life sought to be preserved by Congress. Co.ngress.. was
desirous of preventing the formation of further oligopolies with their at-
tendant adverse effects upon local control of industry and upon small
business. Where an industry was composed of numerous independent
units, Congress appeared anxious to preserve this structure. . . .

The District Court’s findings, and the record facts, many of them set
forth in Part I of this opinion, convince us that the shoe industry is being
subjected to just such a cumulative series of vertical mergers which, if left
unchecked, will be likely *‘substantially to lessen competition.”’

We reach this conclusion because the trend toward vertical integration
in the shoe industry, when combined with Brown’s avowed policy qf

forcing its own shoes upon its retail subsidiaries, may foreclose competi-
tion from a substantial share of the markets for men’s, women’s, and
children’s shoes, without producing any countervailing competitive, eco-
nomic, or social advantages.

V. THE HORIZONTAL ASPECTS OF THE MERGER

An economic arrangement between companies performing simila}r
functions in the production or sale of comparable goods or services i8
characterized as **horizontal.'* The effect on competition of such an ar
rangement depends, of course, upon its character and scope. Thus, it$

z
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validity in the face of the antitrust laws will depend upon such factors as:
the relative size and number of the parties to the arrangement; whether it
allocates shares of the market among the parties; whether it fixes prices at
which the parties will sell their product; or whether it absorbs or insulates
competitors. Where the arrangement effects a horizontal merger between
companies occupying the same product and geographic market, whatever
competition previously may have existed in that market between the par-
ties to the merger is eliminated. Section 7 of the Clayton Act, prior to its
amendment, focused upon this aspect of horizontal combinations by
proscribing acquisitions which might result in a lessening of competition
between the acquiring and the acquired companies. The 1950 amendments
made plain Congress’ intent that the validity of such combinations was to
be gauged on a broader scale: their effect on competition generally in an
economically significant market.

Thus, again, the proper definition of the market is a ‘“‘necessary predi-
cate” to an examination of the competition that may be affected by the
horizontal aspects of the merger. The acquisition of Kinney by Brown
resulted in a horizontal combination at both the manufacturing and retail-
ing levels of their businesses. Although the District Court found that the
merger of Brown’s and Kinney’s manufacturing facilities was eco-
nomically too insignificant to come within the prohibitions of the Clayton
Act, the Government has not appealed from this portion of the lower
court’s decision. Therefore, we have no occasion to express our views
with respect to that finding. On the other hand, appellant does contest the
District Court’s finding that the merger of the companies’ retail outlets
may tend substantially to lessen competition.

The Product Market

Shoes are sold in the United States in retail shoe stores and in shoe
departments of general stores. These outlets sell: (1) men’s shoes, (2)
women’s shoes, (3) women's or children’s shoes, or (4) men’s, women’s
or children’s shoes. Prior to the merger, both Brown and Kinney sold
their shoes in competition with one another through the enumerated kinds
of outlets characteristic of the industry. . . .

The Geographic Market

The criteria to be used in determining the appropriate geographic mar-
ket are essentially similar to those used to determine the relevant product
market. . . . Moreover, just as a product submarket may have Section 7
significance as the proper *‘line of commerce,” so may a geographic
submarket be considered the appropriate *‘section of the country.” . . .
Congress prescribed a pragmatic, factual approach to the definition of the
relevant market and not a formal, legalistic one. The geographic market
selected must, therefore, both *‘correspond to the commercial realities”

¥ of the industry and be economically significant. Thus, although the geo-

-
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graphic market in some instances may encompass t'he entire Natl'on,
under other circumstances it may be as small as a single pletropolltan
area. . . . Thefactthat two merging firms have competed 'dlrecgly on the
horizontal level in but a fraction of the geographic market§ in which either
has operated, does not, in itself, place their merger outside the sco}’)e of
Section 7. That section speaks of “*‘any . . . section of the country, and
if anticompetitive effects of a merger are probable in ."any” significant
market, the merger—at least to that extent—is pro§cr1!)ed.

The parties do not dispute the findings of the District Court t!lat the
Nation as a whole is the relevant geographic market for measuring the
anticompetitive effects of the merger viewed verti'cally o.r‘o‘f the horizon-
tal merger of Brown's and Kinney’s manufacturing facilities. As to the
retail level, however, they disagree. . . . o

We believe, however, that the record fully supports the District
Court’s findings that shoe stores in the outskirts of cities compete effeg-
tively with stores in central downtown areas, and that while ther.e' is
undoubtedly some commercial intercourse between small_er commumt'les
within a single *‘standard metropolitan area,” the most mtense.an'd im-
portant competition in retail sales will be confined to stores w§thm the
particular communities in such an area and their immediate environs.

We therefore agree that the District Court properly defined tl}t} releyant
geographic markets in which to analyze this merger as those cities with a
population exceeding 10,000 and their environs in which both Brown and
Kinney retailed shoes through their own outlets. Such marl'cets are largc
enough to include the downtown shops and suburban shopplpg centers in
areas contiguous to the city, which are the important competitive factors,

and yet are small enough to exclude stores beyond the immediate en- 7

virons of the city, which are of little competitive significance.

The Probable Effect of the Merger

Having delineated the product and geographic markets witt!in v.vhich 4
the effects of this merger are to be measured, we turn to an examination of }
the District Court’s finding that as a result of the merger competition in
the retailing of men's, women’s and children’s shoes may be lessened ’
substantially in those cities in which both Brown and Kinney stores are 3

located. . . .

. « « [Wle believe the record is adequate to support the findings.of the j
District Court. While it is true that the court concentrated its attentlon.on 1
the structure of competition in the city in which it!sat and as to which J
detailed evidence was most readily available, it also heard witnesses from
no less than 40 other cities in which the parties to the merger operated.
The court was careful to point out that it was on the basis of all the
evidence that it reached its conclusions concerning the boundaries df the &
relevant markets and the merger’s effects on competition within thent. We 3
recognize that variations of size, climate and wealth as engmerated .b 1
Brown exist in the relevant markets. However, we agree with the court
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below that the markets with respect to which evidence was received
provide a fair sampling of all the areas in which the impact of this merger
is to be measured. The appellant has not shown how the variables it has
mentioned could affect the structure of competition within any particular
market so as to require a change in the conclusions drawn by the District
Court. Each competitor within a given market is equally affected by these
factors, even though the city in which he does business may differ from
St. Louis in size, climate or wealth. Thus, we believe the District Court
properly reached its conclusions on the basis of the evidence available to
it. There is no reason to protract already complex antitrust litigation by
detailed analyses of peripheral economic facts, if the basic issues of the
case may be determined through study of a fair sample,!0

In the case before us, not only was a fair sample used to demonstrate
the soundness of the District Court's conclusions, but evidence of record
fully substantiates those findings as to each relevant market. An analysis
of undisputed statistics of sales of shoes in the cities in which both Brown
and Kinney sell shoes at retail, separated into the appropriate lines of
commerce, provides a persuasive factual foundation upon which the re-
quired prognosis of the merger’s effects may be built. Although Brown
objects to some details in the Government's computations used in drafting
these exhibits, appellant cannot deny the correctness of the more general
picture they reveal. . . . They show, for example, that during 1955 in 32
Separate cities, ranging in size and location from Topeka, Kansas, to
Batavia, New York, and Hobbs, New Mexico, the combined share of
Brown and Kinney sales of women's shoes (by unit volume) exceeded

i 20%.!"! In 31 cities—some the same as those used in measuring the effect

of the merger in the women’s line—the combined share of children’s

E  shoes sales exceeded 20%; in 6 cities their share exceeded 40%. In Dodge
¢ City, Kansas, their combined share of the market for woman’s shoes was
. over 57%; their share of the children’s shoe market in that city was 49%.
i In the 7 cities in which Brown’s and Kinney’s combined shares of the
k- market for women’s shoes were greatest (ranging from 33% to 57%) each

of the parties alone, prior to the merger, had captured substantial portions

k of those markets (ranging from 13% to 34%); the merger intensified this

10See . . . U.S. Atty. Gen. Nat. Comm. to Study the Antitrust Laws, Report 126

. (1955): **While sufficient data to support a conclusion is required, sufficient data to give the
k. enforcement agencies, the courts and business certainty as to competitive consequences
. would nullify the words *Where the effect may be' in the Clayton Act and convert them into
k; ‘Where the effect is.’* And the Committee of the Judicial Conference of the United States

on 'lfmcedure in Antitrust and Other Protracted Cases has also emphasized the need for
f. limiting the mass of possibly relevant evidence in cases of this type in order to avoid
fie confusion and its concomitant increased possibility of error., 13 F.R.D. 62, 64.

It Aithough the sum of the parties’ pre-existing shares of the market will normally equal

‘ _;:" their combined share of the immediate post-merger market, we recognize that this share
& need not remain stable in the future. Nevertheless, such statistics provide a graphic picture
% of the immediate impact of a merger, and, as such, also provide a meaningful base upon

hich to build conclusions of the probable future effects of the merger.
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existing concentration. In 118 separate cities the combined shares of the
market of Brown and Kinney in the sale of one of the relevant lines of
commerce exceeded 5%. In 47 cities, their share exceeded 5% in all three
lines.

The market share which companies may control by merging is one of
the most important factors to be considered when determining the proba-
ble effects of the combination on effective competition in the relevant
market. In an industry as fragmented as shoe retailing, the control of
substantial shares of the trade in a city may have important effects on
competition. If a merger achieving 5% control were now approved, we
might be required to approve future merger efforts by Brown’s com-
petitors secking similar market shares. The oligopoly Congress sought to
avoid would then be furthered and it would be difficult to dissolve the
combinations previously approved. Furthermore, in this fragmented in-
dustry, even if the combination controls but a small share of a particular
market, the fact that this share is held by a large national chain can
adversely affect competition. Testimony in the record from numerous
independent retailers, based on their actual experience in the market,
demonstrates that a strong, national chain of stores can insulate selected
outlets from the vagaries of competition in particular locations and that
the large chains can set and alter styles in footwear to an extent that
renders the independents unable to maintain competitive inventories. A
third significant aspect of this merger is that it creates a large national
chain which is integrated with a manufacturing operation. The retail out-

lets of integrated companies, by eliminating wholesalers and by increasing 4
the volume of purchases from the manufacturing division of the enter- 3
prise, can market their own brands at prices below those of competing 2
independent retailers. Of course, some of the results of large integratedor §
chain operations are beneficial to consumers. Their expansion is not ren- 3§
dered unlawful by the mere fact that small independent stores may be

adversely affected. It is competition, not competitors, which the Act

protects. But we cannot fail to recognize Congress’ desire to promote J
competition through the protection of viable, small, locally owned 7
businesses. Congress appreciated that occasional higher costs and prices *

might result from the maintenance of fragmented industries and markets.
It resolved these competing considerations in favor of decentralization.
We must give effect to that decision.

Other factors to be considered in evaluating the probable effects of a
merger in the relevant market lend additional support to the District
Court’s conclusion that this merger may substantially lessen competition.
One such factor is the history of tendency toward concentration in the in-
dustry.!2 As we have previously pointed out, the shoe industry has, in re-

12, ., . A Company's history of expansion through mergers presents a different eco-
nomic picture than a history of expansion through unilateral growth. Intemal expansion is
more likely to be the result of increased demand for the company's products and i$ more
likely to provide increased investment in plants, more jobs and greater output. Conversely,
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cent years, been a prime example of such a trend. Most combinations
have been between manufacturers and retailers, as each of the larger pro-
ducers has sought to capture an increasing number of assured outlets for
its wares. Although these mergers have been primarily vertical in their
aim and effect, to the extent that they have brought ever greater numbers
of retail outlets within fewer and fewer hands, they have had an additional
important impact on the horizontal plane. By the merger in this case, the
largest single group of retail stores still independent of one of the large
manufacturers was absorbed into an already substantial aggregation of
more or less controlled retail outlets. As a result of this merger, Brown
moved into second place nationally in terms of retail stores directly
owned. Including the stores on its franchise plan, the merger placed under
Brown's control almost 1,600 shoe outlets, or about 7.2% of the Nation’s
retail **shoe stores’’ as defined by the Census Bureau and 2.3% of the Na-
tion’s total retail shoe outlets.!* We cannot avoid the mandate of Con-
gress that tendencies toward concentration in industry are to be curbed in
their incipiency, particularly when those tendencies are being accelerated
through giant steps striding across a hundred cities at a time. In the light of
the trends in this industry we agree with the Government and the court
below that this is an appropriate place at which to call a halt.

At the same time appellant has presented no mitigating factors, such as
the business failure or the inadequate resources of one of the parties that
may have prevented it from maintaining its competitive position, nor a
demonstrated need for combination to enable small companies to enter
into a more meaningful competition with those dominating the relevant
markets. On the basis of the record before us, we believe the Government
sustained its burden of proof. We hold that the District Court was correct
in concluding that this merger may tend to lessen competition substan-
tially in the retail sale of men’s, women’s, and children’s shoes in the
overwhelming majority of those cities and their environs in which both

. Brown and Kinney sell through owned or controlled outlets.

The judgment is Affirmed.

Note: In a subsequent decision, U.S. v. Continental Can Co., 378 U.S.
441 (1964), the Supreme Court sharpened the economic tools developed in
Brown Shoe, particularly in connection with their use to define relevant
product markets. (See especially pp. 447-58 of that decision.)

expansion through merger is more likely to reduce available consumer choice while provid-
ing no increase in industry capacity, jobs or output, It was for these reasons, among others,
Congress expressed its disapproval of successive acquisitions. Section 7 was enacted to pre-
vent even small mergers that aded to concentration in an industry. . . .

13 Although statistics concerning the degree of concentration and the rank of Brown-
Kinney in terms of controlled retail stores in each of the relevant product and geographic
markets would have been more helpful in analyzing the results of this merger, neither side
has presented such statistics. The figures in the record, based on national rank, are,
nevertheless, useful in depicting the trends in the industry.



252

United States v. Von’s Grocery Company
384 U.S. 270 (1966)
MR. JUSTICE BLACK delivered the opinion of the Court.

On March 25, 1960, the United States brought this action charging that
the acquisition by Von’s Grocery Company of its direct compqtitor Shop-
ping Bag Food Stores, both large retail grocery compames in Lgs
Angeles, California, violated §7 of the Clayton Act . . . as amended in
1950 by the Celler-Kefauver Anti-Merger Act. . . . On March 28, 1960,
three days Iéter,\the District Court refused to grant t.he Government’s
motion for a temporary restraining order and immediately Von’s took
over all of Shopping Bag’s capital stock and assets including 36 grocery
stores in the Los Angeles area. After hearing evidence on both sides, the
District Court made findings of fact and concluded as a matter of law that
there was ‘‘not a reasonable probability’’ that the merger would tend
“substantially to lessen competition’ or *‘create a monopoly” in viola-
tion of §7. For this reason the District Court entered judgment for the de-
fendants. . . . The Government appealed directly to this Court. . . .
The sole question here is whether the District Court properly concluded
on the facts before it that the Government had failed to prove a violation
of §7.

The record shows the following facts relevant to our decision. The
market involved here is the retail grocery market in the Los Angeles area.
In 1958 Von's retail sales ranked third in the area and Shopping Bag’s
ranked sixth. In 1960 their sales together were 7.5% of the total two and
one-half billion dollars of retail groceries sold in the Los Angeles market
each year. For many years before the merger both companies had enjoyed
great success as rapidly growing companies. From 1948 to 1958 the
number of Von'’s stores in the Los Angeles area practically doubled from
14 to 27, while at the same time the number of Shopping Bag’s stores
jumped from 15 to 34. During that same decade, Von’s sales increased
fourfold and its share of the market almost doubled while Shopping Bag’s
sales multiplied seven times and its share of the market tripled. The
merger of these two highly successful, expanding and aggressive com-
petitors created the second largest grocery chain in Los Angeles with
sales of almost $172,488,000 annually. In addition the findings of the Dis-
trict Court show that the number of owners operating single stores in the
Los Angeles retail grocery market decreased from 5,365 in 1950 to 3,818
in 1961. By 1963, three years after the merger, the number of single-store
owners had dropped still further to 3,590.! During roughly the same
period from 1953 to 1962, the number of chains with two or more grocery

! Despite this steadfast concentration of the Los Angeles grocery business into fewer and
fewer hands, the District Court, in Finding of Fact No. 80, concluded as follows:
**There has been no increase in concentration in the retail grocery business in the Los

L
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stores increased from 96 to 150. While the grocery business was being
concentrated into the hands of fewer and fewer owners, the small com-
panies were continually being absorbed by the larger firms through
mergers. According to an exhibit prepared by one of the Government’s
expert witnesses, in the period from 1949 to 1958 nine of the top 20
chains acquired 126 stores from their smaller competitors. . . .
Moreover, . . . acquisitions and mergers in the Los Angeles retail gro-
cery market have continued at a rapid rate since the merger. These facts
alone are enough to cause us to conclude contrary to the District Court
%tze Von’s-Shopping Bag merger did violate §7. Accordingly, we re-
verse. . . .

Like the Sherman Act in 1890 and the Clayton Act in 1914, the basic
purpose of the 1950 Celler-Kefauver Act was to prevent economic con-
centration in the American economy by keeping a large number of small
competitors in business. . . . As we said in Brown Shoe Co. v. United
States, 370 U.S. 294, 315, **The dominant theme pervading congressional
consideration of the 1950 amendments was a fear of what was considered
to be a rising tide of economic concentration in the American economy.’’
To arrest this “rising tide’’ toward concentration into too few hands and
to halt the gradual demise of the small businessman, Congress decided to
clamp down with vigor on mergers. . . .

The facts of this case present exactly the threatening trend toward con-
centration which Congress wanted to halt. The number of small grocery
companies in the Los Angeles retail grocery market had been declining
rapidly before the merger and continued to decline rapidly afterwards.
This rapid decline in the number of grocery store owners moved hand in
hand with a large number of significant absorptions of the small com-
panies by the larger ones. In the midst of this steadfast trend toward con-
centration, Von’s and Shopping Bag, two of the most successful and
Iargest companies in the area, jointly owning 66 grocery stores merged to
become the second largest chain in Los Angeles. This merger cannot be
defended on the ground that one of the companies was about to fail or that
the two had to merge to save themselves from destruction by some larger
and more powerful competitor. What we have on the contrary is simply
the case of two already powerful companies merging in a way which
makes them even more powerful than they were before. If ever such a
merger would not violate §7, certainly it does when it takes place in a
market characterized by a long and continuous trend toward fewer and

Angeles Metropolitan Area either in the last decade or since the merger. On the contrary,
economic concentration has decreased. . . .”

This conclusion is completely contradicted by Finding No. 23 which makes plain the
steady decline in the number of individual grocery store owners referred to above, It is thus
apparent that the District Court, in Finding No. 80, used the term *‘concentration"’ in some
sense other than a total decrease in the number of separate competitors which is the crucial
point here.
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fewer owner-competitors which is exactly the sort of trend which Con-
gress, with power to do so, declared must be arrested. ’ 4
Appellees’ primary argument is that the merger between Von's an
Shopping Bag is not prohibited by §7 because the qu Angeles grocery
market was competitive before the merger, has been since, and may con-
tinue to be in the future. Even so, §7 *‘requires nqt.merely an appgsal of
the immediate impact of the merger upon competition, pu.t a pred.lctlon of
its impact upon competitive conditions in the future; this is w.hat is meant
when it is said that the amended §7 was intended to arre:st anticompetitive
tendencies in their ‘incipiency.””” U.S. v. Philadeiphia Nat. Bank, 374
U.S. 321, 362. It is enough for us that Congress f:eargd that a market
marked at the same time by both a continuous decline in the nur.nbelz of
small businesses and a large number of mergers wo_uld slowly but m.evxta-
bly gravitate from a market of many s.rr.nall competitors to one dominated
by one or a few giants, and competition would thereby be destrpyed.
Congress passed the Celler-Kefauver Act to prevent such a degtructwn of
competition. Our cases since the passage of that Act have faithfully en-
deavored to enforce this congressional command. We adhere to them
ow.

. Here again as in United States v. El Paso Ga:v Co., 376 U.S. 651, 662,
since appellees ‘*have been on notice of thq antitrust charge fron} almost
the beginning . . . we not only reverse the judgment below but direct the
District Court to order divestiture without delay.” . . .

Reversed and remanded.

[MR. JUSTICE FORTAS took no part in the consideration or decision
of this case. MR. JUSTICE WHITE concurred.]

MR. JUSTICE STEWART, with whom MR. JUSTICE HARLAN
joins, dissenting.

We first gave consideration to the 1950 amendment of §7 of the Cla.y’fon
Act in Brown Shoe Co. v. United States. . . . The thorough opinion
THE CHIEF JUSTICE wrote for the Court in that case made two thmgs
plain: First, the standards of §7 require that every corporate ac.qugsmt_)n
be judged in the light of the contemporary economic context of its indus-
try. Second, the purpose of §7 is to protect. compehﬁog, not to protéct
competitors, and every §7 case must be dec.lded in the light of that cle§r
statutory purpose. Today the Court turns its back on these two basic
principles and on all the decisions that have followed.tl.xem. )

The Court makes no effort to appraise the competitive effects of this

acquisition in terms of the contemporary economy of the retail food in-
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dustry in the Los Angeles area.? Instead, through a simple exercise in
sums, it finds that the number of individual competitors in the market has
decreased over the years, and, apparently on the theory that the degree of
competition is invariably proportional to the number of competitors, it
holds that this historic reduction in the number of competing units is
enough under §7 to invalidate a merger within the market, with no need to
examine the economic concentration of the market, the level of competi-
tion in the market, or the potential adverse effect of the merger on that
competition. This startling per se,rule is contrary not only to our previous
decisions, but contrary to the language of §7, contrary to the legislative
history of the 1950 amendment, and contrary to economic reality.

Under §7, as amended, a merger can be invalidated if, and only if, ““the
effect of such acquisition may be substantially to lessen competition, or to
tend to create a monopoly.” No question is raised here as to the tendency
of the present merger to create a monopoly. Our sole concern is with the
question whether the effect of the merger may be substantially to lessen
competition.

The principal danger against which the 1950 amendment was addressed
was the erosion of competition through the cumulative centripetal effect
of acquisitions by large corporations, none of which by itself might be
sufficient to constitute a violation of the Sherman Act. Congress’ im-
mediate fear was that of large corporations buying out small companies, A
major aspect of that fear was the perceived trend toward absentee owner-
ship of local business. Another, more generalized, congressional purpose
revealed by the legislative history was to protect small businessmen and
to stem the rising tide of concentration in the economy.? These goals,
Congress thought, could be achieved by “‘arresting mergers at a time
when the trend to a lessening of competition in a line of commerce was
still in its incipiency.” Brown Shoe Co. v. United States, supra, at 317.

2 This is the first case to reach the Court under the 1950 amendment to §7 that involves a
merger between firms engaged solely in retail food distribution. Kaysen & Turner, Antitrust
Policy 40 (1959), have discussed this industry in the following terms: “‘As a guess, we can
say that the most important distributive trades, especially the food trades, are structurally
unconcentrated in the metropolitan areas. . . . [Tlhe significance of structural oligopoly in
terms of policy is far different in [these trades] than in manufacturing and min-
ing. . . . [Tlhe traditional view that the local-market industries are essentially competitive
in character is probably correct. . . ."

3 Much of the fuel for the congressional debates on concentration in the American
€conomy was derived from a contemporary study by the Federal Trade Commission on
corporate acquisitions between 1940 and 1947, See Report of the Federal Trade Commission
on the Merger Movement: A Summary Report (1948). A critical study of the FTC report,
published while the 1950 amendment was pending in Congress, concluded that the effect of
the recent merger movement on concentration had been slight. Lintner & Butters, **Effect of
Mergers on Industrial Concentration, 1940-1947," 32 Rev. of Econ. & Statistics 30 (1950).
Two economists for the Pederal Trade Commission later acquiesced in that conclusion, Blair

‘_, & Houghton, ““The Lintner-Butters Analysis of the Effect of Mergers on Industrial Concen-

tration, 1940-1947,” 33 Rev. of Econ. & Statistics 63, 67, n. 12 (1951).
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. . . The legislative history leaves no doubt that the applicable stan-
dard for measuring the substantiality of the effect of a merger on competi-
tion was that of a *‘reasonable probability’’ of lessening competition. The
standard was thus more stringent than that of a ‘‘mere possibility’’ on the
one hand and more lenient than that of a *‘certainty’’ on the other.4 I
cannot agree that the retail grocery business in Los Angeles is in an
incipient or any other stage of a trend toward a lessening of competition,
or that the effective level of concentration in the industry has increased.
Moreover, there is no indication that the present merger, or the trend in
this industry as a whole, augurs any danger whatsoever for the small
businessman. The Court has substituted bare conjecture for the statutory
standard of a reasonable probability that competition may be lessened.

The Court rests its conclusion on the *‘crucial point’’ that, in the 11-
year period between 1950 and 1961, the number of single-store grocery
firms in Los Angeles decreased 29% from 5,365 to 3,818.5 Such a decline
should, of course, be no more than a fact calling for further investigation
of the competitive trend in the industry. For the Court, however, that
decline is made the end, not the beginning, of the analysis. . . .

I believe that even the most superficial analysis of the record makes
plain the fallacy of the Court’s syllogism that competition is necessarily
reduced when the bare number of competitors has declined. In any
meaningful sense, the structure of the Los Angeles grocery market re-
mains unthreatened by concentration. Local competition is vigorous to a

4 Although Congress eschewed exclusively mathematical tests for assessing the impact
of a merger, it offered several generalizations indicative of the sort of merger that might be
proscribed, e.g.: Whether the merger eliminated an enterprise that had been a substantial
factor in competition; whether the increased size of the acquiring corporation threatened to
give it a decisive advantage over competitors; whether an undue number of competing
enterprises had been eliminated. H. R. Rep. No. 1191, 81st Cong., Ist Sess., p. 8. See Brown
Shoe Co. v. United States, 370 U.S. 294, 321, n. 36. Only the first of these generalizations is
arguably applicable to the present merger; the market-extension aspects of the merger, as
well as the evidence of Shopping Bag's declining profit margin and weak price competition,
suggest that any conclusion under this test would be equivocal. See infra, pp. 295-296; 298,
n. 30. Senator Kefauver stated explicitly on the Senate floor that the mere elimination of
competition between the merged firms would not make the acquisition illegal; rather, *‘the
merg6er would have to have the effect of lessening competition generally.”” 96 Cong. Rec.
16456.

$ The decline continued at approximately the same rate to 1963, the last year for which
data are available, when there were 3,590 single-store grocery firms in the area. The record
contains no breakdown of the figures on single-store concerns. In an extensive study of the
retail grocery industry on a national scale, the Federal Trade Commission found that be-
tween 1939 and 1954 the total number of grocery stores in the United States declined by
109,000, or 28%. The entire decrease was suffered by stores with annual gross sales of less
than $50,000. During the same period, the number of stores in all higher sales brackets
increased. The Commission noted that the census figures, from which its data were taken,
included an undetermined number of grocery firms liquidating after 1948 that merely closed

their grocery operations and continued their remaining lines of business, such as nongrdeery

retailing, food wholesaling, food manufacturing, etc. Staff Report to the Federal Trade
Commission, Economic Inquiry Into Food Marketing, Part I, Concentration and Integration
in Retailing 48, 54 (1960).
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fault, not only among chain stores themselves but also between chain
stores and single-store operators. The continuing population explosion of
the Los Angeles area, which has outrun the expansion plans of even the
largest chains, offers a surfeit of business opportunity for stores of all
sizes. Affiliated with cooperatives that give the smallest store the buying
strength of its largest competitors, new stores have taken full advantage of
the remarkable ease of entry into the market. And, most important of all,
the record simply cries out that the numerical decline in the number of
single-store owners is the result of transcending social and technological
changes that positively preclude the inference that competition has suf-
fered because of the attrition of competitors.

Section 7 was never intended by Congress for use by the Court as a
charter to roll back the supermarket revolution. Yet the Court’s opinion is
hardly more than a requiem for the so-called *“Mom and Pop” grocery
stores—the bakery and butcher shops, and vegetable and fish mar-
kets—that are now economically and technologically obsolete in many
parts of the country. No action by this Court can resurrect the old single-
line Los Angeles food stores that have been run over by the automobile or™
obliterated by the freeway. . . . Today’s dominant enterprise in food
retailing is the supermarket. Accessible to the housewife’s automobile
from a wide radius, it houses under a single roof the entire food require-
ments of the family. Only through . . . [a] reactionary philosophy
- « . can the Court read into the legislative history of §7 its attempt to
make the automobile stand still, to mold the food economy of today into
the market pattern of another era.

. « . [T]he record offers abundant evidence of the dramatic history of
growth and prosperity of the retail food business in Los Angeles.

» + « Between 1948 and 1958, the market share of Safeway, the leading
grocery chain in Los Angeles, declined from 14% to 8%. The combined
market shares of the top two chains declined from 21% to 14% over the
same period; for the period 1952~1958, the combined shares of the three,
four, and five largest firms also declined. It is true that between 1948 and
1958, the combined shares of the top 20 firms in the market increased from
44% to 57%. The crucial fact here, however, is that seven of these top 20
firms in 1958 were not even in existence as chains in 1948, Because of the
substantial turnover in the membership of the top 20 firms, the increase in
market share of the top 20 as a group is hardly a reliable indicator of any
tendency toward market concentration.®

In addition, statistics in the record for the period 1953-1962 strongly
suggest that the retail grocery industry in Los Angeles is less concentrated
today than it was a decade ago. During this period, the number of chain

. ¢ See_ Joskow, *Structural Indicia: Rank-Shift Analysis as a Supplement to Concentra-
tion Ratlc_as." VI Antitrust Bulletin 9 (1961). In addition, the overall market share of the top
20 firms in fact showed a slight decline between 1958 and 1960, . . .
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store firms in the area rose from 96 to 150, or 56%. That increase occurred
overwhelmingly among chains of the very smallest size, those composed
of two or three grocery stores. Between 1953 and 1962, the number of
such “‘chains’’ increased from 56 to 104, or 86%. Although chains of 10 or
more stores increased from 10 to 24 during the period, seven of these 24
chains were not even in existence as chains in Los Angeles in 1953.

Yet even these dramatic statistics do not fully reveal the dynamism and
vitality of competition in the retail grocery business in Los Angeles during
the period. The record shows that . . . during the period 1953-1962
. . . 173 new chains made their appearance in the market area, and 119
chains went out of existence as chain stores. The vast majority of this
market turbulence represented turnover in chains of two or three
stores. . . . [AJlmost without exception, these new chains were the out-
growth of successful one-store operations.” There is no indication that
comparable turmoil did not equally permeate single-store operations in
the area.® In fashioning its per se rule, based on the net arithmetical
decline in the number of single-store operators, the Court completely
disregards the obvious procreative vigor of competition in the market as
reflected in the turbulent history of entry and exit of competing small
chains.

To support its conclusion the Court invokes three sets of data regarding
absorption of smaller firms by merger with larger firms. In each of the ac-
quisitions detailed in . . . the Court’s opinion, the acquired units were
grocery chains. Not one of these acquisitions was of a firm operating only
a single store.® The Court cannot have it both ways. It is only among
single-store operators that the decline in the unit number of competitors,
so heavily relied upon by the Court, has taken place. Yet the . . . [data]
show not a trace of merger activity involving the acquisition of single-
store operators. And the number of chains in the area has in fact showna

7 On the basis of these facts, one witness concluded: **. . . It must be remembered that A

in 1953, only 10 chains with as many as 10 stores each were operating in the area. These
chains are recognized as being among the best managed, most successful and most aggres-
sive supermarket operators in the country. They themselves have engaged in expansion
programs of significant proportions since 1953. Yet, 10 years later, instead of having swept

aside all competition and being left alone to compete among themselves, these same 10 3
chains are now faced with the necessity of competing against no less than 14 new chains of 3
10 or more stores each, a significantly greater number of smaller chains and a host of stlc- 5
cessful single-store operators, of whom many are affiliated with powerful voluntary chains 3

or other cooperative groups. . . .

8 Data for 1960, the only year for which such figures are available in the record, reveal a,
comparable agitation of entry and exit among operators of single stores. Although there was
a net loss of 132 single-outlet stores in 1960, 128 new single-outlet stores opened during
year. ,

9 As to Table 1 in the Appendix of the Court's opinion, this fact is obvious on the face of _'-:
the table. As to Table 2 in the Appendix, examination of the record discloses that each of the . 4§

nine acquisitions listed as involving a single store represented purchases of single stofes
from chains ranging in size from two to 49 stores.
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substantial net increase during the period, in spite of the fact that some of
the chains have been absorbed by larger firms. How then can the Court
rely on these acquisitions as evidence of a tendency toward market con-
centration in the area? . . .

The Court’s reliance on the fact that nine of the top 20 chains acquired
120 stores in the Los Angeles area between 1949 and 1958 does not with-
stand .analysis in light of the complete record. Forty percent of these ac-
quisitions . . . were made by [chains] . . . which ranked 9th, 11th, and
20th, . . . according to 1958 sales in the market. Each of these firms
sub§eq}1enﬂy went into bankruptcy as a result of overexpansion, under-
capitalization, or inadequate managerial experience. This substantial
post-acquisition demise of relatively large chains hardly comports with
the Court’s tacit portrayal of the inexorable march of the market toward
oligopoly.

. _Further, the table relied on by the Court to sustain its view that acqui-
sitions have continued in tke Los Angeles area at a rapid rate in the
thre:e-year period following this merger indiscriminately lumps together
horizontal and market-extension mergers. . . . [A]t a time when the
number of single-store concerns was well over 3,500, horizontal mergers
over a three-year period between going concerns achieved at most only
the de minimis level of 10 acquisitions involving 20 stores. It cannot seri-
ously be maintained that the effect of the negligible market share fore-
c}osed by these horizontal mergers may be substantially to lessen compe-
tition within the meaning of §7. . . .

Moreover, contrary to the assumption on which the Court proceeds,
the record establishes that the present merger itself has substantial, even

f predominant, market-extension overtones. The District Court found that

the Von’s stores were located in the southern and western portions of the

¢ Los Apgeles metropolitan area, and that the Shopping Bag stores were lo-
- cated in the northern and eastern portions. In each of the areas in which
3 \{on's and Shopping Bag stores competed directly, there were also at least
- six other chain stores and several smaller stores competing for the patron-
b age gf customers. . . . Evenamong these stores which competed at least
4 partially with one another, the overlap in sales represented only approxi-

. mately 25% of the combined sales of the two chains in the overall Los
E: Angeles area. The present merger was thus three parts market-extension
and only one part horizontal, but the Court nowhere recognizes this mar-
;. ket-extension aspect that exists within the local market itself. The actual
k. market share foreclosed by the elimination of Shopping Bag as an inde-
£ pendent competitor was thus slightly less than 1% of the total grocery
B store sales in the area. The share of the market preempted by the present
g.merger was therefore practically identical with the 0.77% market
g foreclosure accepted as “‘quite insubstantial’’ by the Court in Tampa
 Electric Co. v. Nashville Coal Co., 365 U.S. 320, 331-333.

3
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The iropy of this case is that the Court invokes its sweeping new con-
struction of §7 to the detriment of a merger between two relatively suc-
cessful, local, largely family-owned concerns, each of which had less than
5% of the local market and neither of which had any prior history. of
growth by acquisition.!? In a sense, the defendants are being punished for
the sin of aggressive competition. The Court is inaccurate in its sugges-
tions, ante, pp. 277-278, that the merger makes these firms more ‘‘pow-
erful”’ than they were before, and that Shopping Bag was itself a ‘‘pow-
erful”’ competitor at the time of the merger. There is simply no evidence
in the record, and the Court makes no attempt to demonstrate, that the in-
crement in market share obtained by the combined stores can be equated
with an increase in the market power of the combined firm. . . .

With regard to the *‘plight’’ of the small businessman, the record is un-
equivocal that his competitive position is strong and secure in the Los
Angeles retail grocery industry. The most aggressive competitors against
the larger retail chains are frequently the operators of single stores.!! The
vitality of these independents is directly attributable to the recent and
spectacular growth in California of three large cooperative buying orga-
nizations. . . . The rise of these cooperative organizations has intro-
duced a significant new source of countervailing power against the market
power of the chain stores, without in any way sacrificing the advantages
of independent operation. In the face of the substantial assistance availa-
ble to independents through membership in such cooperatives, the
Court’s implicit equation between the market power and the market share
resulting from the present merger seems completely invalid.

Moreover, it is clear that there are no substantial barriers to market
entry. The record contains references to numerous highly successful in-
stances of entry with modest initial investments. . . . Enhancing free
access to the market is the absence of any such restrictive factors as
patented technology, trade secrets, or substantial product differentiation.

1 . Sofaras the record reveals, the competitive behavior of these firms was im-
peccable throughout their expansion, which took place solely by internal growth. In discus-
sing the success of comparable firms vis-a-vis the Sherman Act, Judge Learned Hand stated:
**, . . The successful competitor, having been urged to compete, must not be turned upon
when he wins.” United States v. Aluminum Co. of America, 148 F.2d 416, 430.

11 One single-store operator, located adjacent to one supermarket and within a mile of
two others, testified, *‘I have often been asked if I could compete successfully against this
sort of competition. My answer is and always has been that the question is not whether I can

compete against them, but whether they can compete against me."

Another single-store operator testified, ““Competition in the grocery business is on &
store-by-store basis and any aggressive and able operator like myself can out-compete the

store of any of the chains because of personalized service, better labor relations, and being ,

in personal charge of the store and seeing that it is run properly.”

A third single-store operator testified, **The chains in this area are good operators, but
when they grow too large, they are actually easier to compete with from an indepeddent’s :
viewpoint. If I had a choice, I would rather operate a store near a chain unit thah near |

another independent.”
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Numerous other factors attest to the pugnacious level of grocery
competition in Los Angeles, all of them silently ignored by the Court in its
empbhasis solely on the declining number of single-store competitors in the
market. Three thousand five hundred and ninety single-store firms is a lot
of grocery stores. The large number of separate competitors and the fre-
quent price battles between them belie any suggestion that price competi-
tion in the area is even remotely threatened by a descent to the sort of
conspmusly interdependent pricing that is characteristic of a market
tpmmg the corner toward oligopoly. The birth of dynamic new competi-
tive forces—discount food houses and food departments in department
store§, bantams and superettes, deli-liquor stores and drive-in dairies—
promises unremitting competition in the future. In the more than four
years following the merger, the District Court found not a shred of
evidence that competition had been in any way impaired by the
merger. . . .

The l{arsh standard now applied by the Court to horizontal mergers
may prejudice irrevocably the already difficult choice by numerous suc-
cessful small and medium-sized businessmen in the myriad smaller mar-
kets. where the effect of today’s decision will be felt, whether to expand by
buying or by building additional facilities. And by foreclosing future sale
as one attractive avenue of eventual market exit, the Court’s decision may
over the long run deter new market entry and tend to stifle the very
competition it seeks to foster.

In a single sentence and an omnibus footnote at the close of its opinion,
the Court pronounces its work consistent with the line of our decisions
under §7 since the passage of the 1950 amendment. The sole consistency
that I can find is that in litigation under §7, the Government always wins.
The only precedent that is even within sight of today’s holding is U.S. v.
Philadelphia Nat. Bank, 374 U.S. 321. In that case, in the interest of
practica.1 judicial administration, the Court proposed a simplified test of
merger illegality: “‘[W]e think that a merger which produces a firm con-
tl:oll}ng an undue percentage share of the relevant market, and results in a
§1gmﬁcant increase in the concentration of firms in that market, is so
}n!xerently likely to lessen competition substantially that it must be en-
Jf)med in the absence of evidence clearly showing that the merger is not
likely to have such anticompetitive effects.” U.S. v. Philadelphia Nat.
Bank, supra, at 363. The merger between Von’s and Shopping Bag pro-
duced a firm with 1.4% of the grocery stores and 7.5% of grocery sales in
Los Angeles, and resulted in an increase of 1.1% in the market share
enjoyed by the two largest firms in the market and 3.3% in the market
share of the six largest firms. The former two figures are hardly the
“updge percentage” of the market, nor are the latter two figures the
“significant increase” in concentration, that would make this merger in-
herently suspect under the standard of Philadelphia Nat. Bank. Instead,
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ircumstances of the present merger fall far outside the simplified test

iia%fished by that case for precisely the sort of merger here In-
12 . .

VOI'}IES emotional impact of a merger between the thirfl and sixth largest
competitors in a given market, however fragment.ed, is understandable,
but that impact cannot substitute for the .analysns of the effect of the
merger on competition that Congress required b){ the 1950 amendment.
Nothing in the present record indicates that there is more thfm an ephem-
eral possibility that the effect of this merger may be subst?x_m?;lly to lessen
competition. Section 7 clearly takes ‘‘reasonable probability’’ as its stan-
dard. That standard has not been met here, and I would therefore affirm
the judgment of the District Court.

United States v. General Dynamics Corp.
415 U.S. 486 (1974)

MR. JUSTICE STEWART delivered the opinion of the Coutt. . . .

I

At the time of the acquisition involved here, M.at?nal Servgce Corp.
was a large midwest producer and supplier of I?uddmg materials, i?:f.t
crete, limestone, and coal. All of its coal production was fron_l c}eep—s
mines operated by it or its affiliate, appellee Freeman Co.al. Mining thn'pe.)i
and production from these operations amounted to 6.? mllhoq tons of co
in 1959 and 8.4 million tons in 1967. In 1954, Material Service began to

inion i i rt its conclusion by
12, . The Court's opinion is remarkable for its failure to suppo
reference to even a single piece of economic theory. I shall not dwell hgre on thq baroﬂn;:ttetr:
of competition that have been suggesged by thq :ommenttattl?rs‘.’fr;n t'lrtl :;:m:fu&;;o rtant 10
note that the present merger falls either outside, or at the A ’A F N roles
ical tests that had been proposed. See, e.g., l_(aysgn & er, An
'11;%‘:-]11%%“:(?959) (horizontal merger with direct competitor is prima facie uglawful wal::er:
acquiring company accounts for 20% or more of thg !rgaxket, or wyere memlnggmguk s
together constitute 20% or more of the market; acquisitions producing less than ol A ket
control unlawful only where special circumstances are present, suc'h as seng&:;i aml:z s 0
entry or substantial influence on prices tl>‘y It?he ai:;]gu'l%dg_c;)glzgg';i (Satcﬁ:'ition :rngl:wﬁilif
tive Antitrust Policy,” 104 U. Pa. L. Rev. 176, 82 ( c I i
gr;::crl‘ulc; a combined market share of 20% or more; acquisition permitted 1f the fcolzblm
share is less than 5-10%); Bok, Section 7 of The Clayton Act and the Merging of Law

Economics, 74 Harv. L. Rev. 226, 308-329 (1960) (no merger by the dominant firm in an -

ifi isi -3%:; ther large firms in
i ket share is increased by more than 2 3%; no merger byo
;rl\::uis;glg:;s:vn::n the combined market shares of the two-to-gxght largest ﬁmfi af.tcr g:;
merger are increased by 7-8% or more over the s?_areshthag ;xnstecll( att :I?ayr :glremg?ex)m&e
ing 5-10 years; no merger where acquired irm has 5% marke : or .
glrse: ﬁlal;i}fam, ‘YMerger Policy Under the New Section 7:°A Six-Year Appraisal,” 43 Va. L.

Rev. 489, 521-522 (1957). The 40% rule promoted by the concurring opinion in the present -

case seems no more than an ad hoc endeavor to rationalize the holding of the Court.
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acquire the stock of United Electric Coal Companies. United Electric at
all relevant times operated only strip or open-pit mines in Illinois and
Kentucky:; at the time of trial in 1970 a number of its mines had closed and
its operations had been reduced to four mines in Ilinois and none in
Kentucky. . . . Material Service’s purchase of United Electric stock
continued until 1959. At this point Material’s holdings amounted to more
than 34% of United Electric’s outstanding shares and—all parties are now
agreed on this point—Material had effective control of United Elec-
tric. . . .

Some months after this takeover, Material Service was itself acquired
by the appellee General Dynamics Corp. General Dynamics is a large
diversified corporation, much of its revenues coming from sales of air-
craft, communications, and marine products to Government agencies.
. . « As aresult of the purchase of Material Service, and through it, of
Freeman and United Electric, General Dynamics became the Nation’s
fifth largest commercial coal producer. During the early 1960s General
Dynamics increased its equity in United Electric by direct purchases of
United Electric stock, and by 1966 it held or controlled 66.15% of United
Electric’s outstanding shares. In September 1966 the board of directors
of General Dynamics authorized a tender offer to holders of the remaining
United Electric stock. This offer was successful, and United Electric
shortly thereafter became a wholly owned subsidiary of General
Dynamics. :

The thrust of the Government’s complaint was that the acquisition of
United Electric by Material Service in 1959 violated §7 of the Clayton
Act . . . because the takeover substantially lessened competition in the
production and sale of coal in either or both of two geographic markets. It
contended that a relevant ‘‘section of the country’® within the meaning of
§7 was, alternatively, the State of Illinois or the Eastern Interior Coal
Province Sales Area, the latter being one of four major coal distribution

E  areas recognized by the coal industry and comprising Illinois and Indiana,

and parts of Kentucky, Tennessee, Iowa, Minnesota, Wisconsin, and
Missouri.!

At trial controversy focused on three basic issues: the propriety of coal
as a “‘line of commerce,”’ the definition of Illinois or the Eastern Interior
Coal Province Sales Area as a relevant *‘section of the country,” and the

1 Testimony at trial indicated that the Eastern Interior Coal Province—the area of coal
production upon which the Eastern Coal Province Sales Area was based—was originally

%_ pamed by United States Geological Survey maps of the coalfields in the United States and

described one portion of a sequence of coal-bearing rock formations known geologically as

the Pennsylvania System. The Sales Area of the Eastern Interior Coal Province was derived
- from the assumption, acknowledged in the trial court’s opinion, that the high costs of
%_ transporting coal—which may amount to 40% of the price of delivered coal—will inevitably

give producers of coal a clear competitive advantage in sales in the immediate areas of the
mines,
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easy to constrain the prices charged by WMI’s .subs, we reverse on the
grounds that the merged firm does not substantially lessen competition,

DISCUSSION

WMI raises the following claims which we treat seriatim: (1) the
district court’s definition of the relevant geographic and product markets
and its determination of WMI’s post-merger market share are erroneo_us;
and (2) the district court erred in rejecting WMI's rebuttal of the prima
facie case.

A. Market Definition and Determination of Market Share

In determining the relevant product and geographic market, Jl'JQge
Griesa considered only firms that presently collect waste in competition
with WMTI's subs TIDI and ACS. He thus did not consider the effect of
potential competition by new entrants upon the market power of .the
merged firm but rather treated this as part of th.e rebuttal to the prima
Jacie case. Although potential competition resultmg _from easy entry can
as logically be appraised as part of market deﬁmtlop,' see R. Po§ner,
Antitrust Law 132-33 (1976), we will utilize th.e traditional analysis of
defining the market in terms of existing competitors. .

We thus begin by determining which firms presently col!ect waste in
actual competition with WMI (a term we use henceforth .to mcludq TIDI
and ACS). WMI provides waste disposal services to busmgss and indus-
trial customers as do a number of other private haulers. Nelt'her WMI nor
these other haulers provides substantial services to residential custqmers
since residential waste is generally collected by pri\_/ate or municipal
haulers who provide only limited services to business/industrial custom-
ers. Residential and business/industrial customers are thus served largely
by different firms. . . .

One reason for the distinction between residential and busmess/mQus-
trial collection is found in customer preferences for collection by particu-
lar equipment at existing prices. Thus, resid?ntial gustomers largely
prefer non-containerized service while business/industrial customers usu-

ally opt for containerized hauling. There is of course overl.ap, and the
district court therefore did not define the market solely in terms of
equipment distinctions. Some large apartment complexes prefer. con-
tainerized service (and were included by Judge Griesa as customers in the
relevant market), and some businesses make do with hand collection (also
included as customers in the relevant market).

Another reason for the distinction (as modified by the overlaps) bg-
tween the residential and business/industrial collection is that most pri-
vate haulers provide only containerized service and mqs? mgnncnpallt{es
provide only non-containerized service. The largest municipality, the Q1ty
of Dallas, provides no containerized service. MoreoYer, thp few munici-
palities that do provide containerized service to business/industrial cus-
tomers were included as sellers in the the relevant product market.
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At bottom, however, the distinction between residential and business/
industrial service rests on two facts, one economic and the other political.
First, customers with large amounts of trash have a greater need for
containerized service than do customers with smaller quantities; the
former tend to be business/industrial and the latter residential. Second,
the latter customers are, for political reasons, served by hand collection
provided at low prices by municipalities. At the fringe, of course, some
business/industrial customers have sufficiently little trash to be able to
choose hand collection at existing prices while some residential custom-
ers, such as large apartment complexes, prefer containerized service.
Some business/industrial customers haul their trash themselves, although
the record indicates that is not a feasible alternative for many at existing
prices.

Customer preferences for service, therefore, turn largely on the quan-
tity of trash produced, and different kinds of equipment are most useful
for different quantities of trash. It might be that in a market without
municipal haulers the larger private haulers would offer a full line of
services, and the relevant product market would be all trash collection.
However, the decision of the City of Dallas and other municipalities to
provide non-containerized service has narrowed the market available to
private haulers. The fact that only a small fringe of customers have a
meaningful choice at existing prices between hand collection, con-
tainerized service, or self-hauling demonstrates that the bulk of business/
industrial customers will view the alternatives as economically feasible
only when confronted with substantial increases in the cost of con-
tainerized service. We regard this as legally sufficient to support Judge
Griesa’s view of which existing firms presently compete with WMI. . ..

Nor is there support for WMI's claim that the power of Dallas or other
municipalities to provide containerized service is a constraint on the
prices charged by private firms serving the market so defined. Such an
expansion of services would be essentially political since the City of
Dallas is not a profit-seeking entrepreneur, and there is no evidence that
such a decision is likely absent very substantial price increases by private
haulers. . . .

The district court found the relevant geographic market to be Dallas
County, plus a small fringe, but not Tarrant County, of which the city of
Fort Worth is part. WMI argued below, and continues to argue here, that
the relevant geographic market consists of the entire Dallas-Fort Worth
metropolitan area. We disagree. Dallas and Fort Worth constitute a single
Standard Metropolitdn Statistical Area based on the Office of Manage-
ment and Budget's judgments regarding economic and social integration.
Nevertheless, the bulk of existing Dallas and Fort Worth haulers pres-
ently operate exclusively in their respective cities. Only a few, situated
near the border between Dallas and Tarrant Counties, do business in
both. The area between the two cities is not heavily urbanized, and some
of the towns between them have granted long-term exclusive franchises to
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waste collectors. Since the travel times between the more heavily popu-
lated cities is 45 to 50 minutes, daily service between both areas by the
same trucks would be costly. Existing firms that presently compete with
WMI are thus found for the most part only in Dallas County. . . .

The district court found that TIDI's and ACS’s combined share of the
market so defined was 48.8%. This finding was based on a comparison of
revenues of the various haulers within this market, and it is to that
evidence that we now turn. o

In the pre-acquisition Budget Questionnaire filled out by TIDI, it listed
its major competitors and gave their approximate market shares. TIDI's
responses and Judge Griesa's findings are compared as follows:

TIDI's Estimate Judge Griesa’s

of Approximate Finding of percent
Name percent of Market of Market
ACS...occvvrnvinns 26 225
Moore Ind. ......... 15 11.1
BFL..ovvirvvaranes 10 7.2
ADS ....covvunnnns 5 34
SCA .covvviiarnne 4 25

TIDI calculated its own market share as 40-45%, as compared with the
26.3% found by Judge Griesa. The difference between TIDI estimates and
Judge Griesa’s findings are accounted for by Judge Griesa’s inclusion of
municipal revenues from business/industrial waste disposal. . . .

B. WMI's Rebuttal

A post-merger market share of 48.8% is sufficient to establish prima
facie illegality under United States v. Philadelphia National Bank
.. » and its progeny. That decision held that large market shares are a
convenient proxy for appraising the danger of monopoly power resulting
from a horizontal merger. . . . Under-its rationale, a merger resulting in a
large market share is presumptively illegal, rebuttable only by a demon-
stration that the merger will not have anticompetitive effects. . . . Thusin
United States v. General Dynamics Corp., 415 U.S. 486 (1974), the Court
upheld a merger of two leading coal producers because substantially all of
the production of one firm was tied up in long-term contracts and its
reserves were insubstantial. Since that firm’s future ability to compete
was negligible, the Court reasoned that its disappearance as an indepen-
dent competitor could not affect the market.
WMI does not claim that 48.8% ‘is too small a share to trigger the
Philadelphia National Bank presumption. Rather, it argues that the pre-
sumption is rebutted by the fact that competitors can enter the Dallas
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waste hauling market with such ease that the finding of a 48.8% market
share does not accurately reflect market power. WMI argues that it is
unable to raise prices over the competitive level because new firms would
quickly enter the market and undercut them. . . .

The Supreme Court has never directly held that ease of entry may
rebut a showing of prima facie illegality under Philadelphia National
Bank. However, on several occasions it has held that appraisal of the
impact of a proposed merger upon competition must take into account
potential competition from firms not presently active in the relevant
product and geographic markets. United States v. Falstaff Erewing
Corp., 410 U.S. 526 (1973). . . . Falstaff, for example, involved a large
national brewer that did no business in the northeast section of the
country until it acquired Narrangansett, the largest brewer in New Eng-
land. Reversing a district court finding that Falstaff was not likely to enter
the New England market de novo, the Supreme Court concluded that the
very existence of Falstaff as a potential entrant might constrain brewers in
the northeast to maintain competitive price levels as a means of forestall-
ing entry by Falstaff. Under that decision, therefore, potential entrants
must be considered in appraising a merger.

Moreover, under General Dynamics, a substantial existing market
share is insufficient to void a merger where that share is misleading as to
actual future competitive effect. In that case, long-term contracts and
declining reserves negated the inference of market power drawn from the
existing market share. In the present case, a market definition artificially
restricted to existing firms competing at one moment may yield market
share statistics that are not an accurate proxy for market power when
substantial potential competition able to respond quickly to price in-
creases exists.

Finally, the Merger Guidelines issued by the government itself not only
recognize the economic principle that ease of entry is relevant to apprais-
ing the impact upon competition of a merger but also state that it may
override all other factors. Where entry is ‘‘so easy that existing com-
petitors could not succeed in raising prices for any significant period of
time,”’ the government has announced that it will usually not challenge a
merger. United States Department of Justice 1984 Merger Guidelines, 46
Antitrust & Trade Reg. Rep. (BNA) No. 1169 Spec. Supp. §3.3, at S-6. If
the Department of Justice routinely considers ease of entry as relevant to
determining the competitive impact of a merger, it may not argue to a
court addressing the same issue that ease of entry is irrelevant. We
conclude, therefore, that entry by potential competitors may be consid-
ered in appraising whether a merger will ‘‘substantially lessen competi-
tion.” . ..

Turning to the evidence in this case, we believe that entry into the
relevant product and geographic market by new firms or by existing firms
in the Fort Worth area is so easy that any anticompetitive impact of the
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merger before us would be eliminated more quickly by such competition
than by litigation. . . . Judge Griesa specifically found that individuals
operating out of their homes can acquire trucks and some containers and
compete successfully ‘“with any other company.”” The government’s
response to this factual finding is largely to the effect that economies of
scale are more important than Judge Griesa believed. As with his other
findings of fact, however, this one is not clearly erroneous, as there are
examples in the record of such entrepreneurs entering and prospering.

In any event, entry by larger companies is also relatively easy. At
existing prices most Fort Worth and Dallas haulers operate within their
own cities, but it is clear from the record that Fort Worth haulers could
easily establish themselves in Dallas if the price of trash collection rose
above the competitive level. Although it may be true that daily travel from
Fort Worth to Dallas and back is costly, there is no barrier to Fort Worth
haulers’ acquiring garage facilities in Dallas permitting them to station
some of their trucks there permanently or for portions of each week. The
risks of such a strategy are low since substantial business can be assured
through bidding on contracts even before such garage facilities are ac-
quired, as one Fort Worth firm demonstrated by winning such a contract
and then opening a facility in a Dallas suburh. That example can hardly be
ignored by WMI or other Dallas haulers (not to mention their customers)
in arriving at contract bids. The existence of haulers in Fort Worth,
therefore, constrains prices charged by Dallas haulers, much as Falstaff
constrained pricing by northeast breweries.

‘The fact that such entry has not happened more frequently reflects
only the existence of competitive, entry-forestalling prices, as contem-
plated in Faistaff. . . . We have no doubt that, if WMI were now to seek

to acquire a major hauler in Fort Worth, the Faistaff decision would

compel us to treat the Fort Worth hauler as a potential competitor of
WMI. We perceive no reason why Fort Worth haulers should be treated
as potential competitors in those circumstances but not in the present
case.

Judge Griesa’s conclusion that “‘there is no showing of any circum-
stances, related to ease of entry or the trend of the business, which
promises in and of itself to materially erode the competitive strength of
TIDI and ACS” is consistent with our decision. TIDI and ACS may well
retain their present market share. However, in view of the findings as to
ease of entry, that share can be retained only by competitive pricing. Ease
of entry constrains not only WMI, but every firm in the market. Should
WMI attempt to exercise market: power by raising prices, none of its
smaller competitors would be able to follow the price increases because of
the ease with which new competitors would appear. WMI would then face
lower prices charged by all existing competitors as well as entry by new
ones, a condition fatal to its economic prospects if not rectified.
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The gov.ernmen't argues that consumers may prefer WMI’s services
even at a hlgh’t’:l‘ price, over those of a new entrant because of its “proven’
:lr]ack record. _ We fal! to see hgw the existence of good will achieved

rough effectlvg Service 1s an impediment to, rather than the natural
rgsult of, competition. The government also argues that existing contracts
bind most customers to a particular hauler and thereby prevent new
entrants frqm acquiring business. If so, they also prevent the price j
creases until new entrants can submit competitive bids. P "

Given Judge Qriesa’s factual findings, we conclude that the 48.8%
market sh_are attributed to WMI does not accurately reflect future mar'ke‘t7
power. Since that power is in fact insubstantial, the merger does not

Reversed.
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Mergers and Product/
Market Extension

i tegory of mer, ers—conglomerates——ipvolves those among
ﬁrmsT11 ivtllllllcr:fl ?2n§eg were geither customers, supp.hf.rs, nor cgr;ct tco::;
petitors of one another. This third category can be divided mtg ei; vﬁve
of mergers. First, there are product'-extensmn mergers. These volve
industries and products into which either or bo?h of the merger pr rners

ight logically be expected to enter de novo—.thhout using melrg_e s the
entry route. Second, there are market-extension mergers, involving frms
which produce substitutable products, but vyluch market ttllllem n-lssz% rate
geographic areas. As with product-extension mergers, ere i
possibility that, absent the merger, de novo entry might occur. s of

Third, there are what might be called pure conglomerates—merg o

firms with no discernible relationship to oné another. These are gener y
aimed at achieving greater use of management or other generalized

capabilities, attaining financial or strategic advantages, or enhancing an ‘j

rganization’s sheer size. )
° Adjudication of product- and market-extension mergers has frequently

involved a determination of the importance of the acquiring firm as &

i i d by itself,
ial competitor—would the firm either have entere
lt)lcl)c:‘;;.ll?::lincreals':ing the number of competitors? Or would it at least have

remained at the edge of the market, thereby providing a constraint upon 3

the activities of those firms already a part of the market?

i i tcome of these 4

ther aspect which has often been crucial to the ou ( :
casl::%asebeeg the Court’s estimate of the power brought to Fhe mdustrx 4
by the acquiring firm, More specifically, will the **deep ﬁna.ngal pockets i
of the acquiring firm give the newly acquired firm an unfair advantage i

over its rivals, ultimately lessening competition?

These issues were graphically presented in the Procter d’:i Gg{nblt;;; 3
Falstaff, Budd and Marine Bancorporation Cases. The Budd e?cllsmt?fy  §
particularly interesting in that it attempts to enunciate a rule for iden >
ing -toehold acquisitions, whereby product-extension mergers may ]

Py
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permitted by a powerful outsider with an industry’s smaller firms, so as to
enable the acquiring firm to gain a toehold in the industry. Falstaff and
Marine Bancorporation are of interest both for their treatment of mar-
ket-extension and potential competition factors generally and for their
analysis of the means by which potential entrants are identified and

' evaluated.

Finally, related collaterally to market extension is reciprocity: the pos-

sibility that a firm engaged in many areas of activity can demand from

suppliers of one division reciprocal business for another, thereby fore-
closing potentially important markets to competing suppliers. While en-

.. forcement activity in this area has not been particularly active, Consoli-

dated Foods illustrates the willingness of the Supreme Court to consider
evidence of the extent to which an acquiring firm actively sought reci-
procity and the effect thereon of the challenged acquisition.

Pure conglomerate mergers remain one of the more difficult areas:

'~ antitrust traditionalists contend that, by definition, these lead to no en-

hancement of power in any relevant market, while enforcers worry about
the social and economic consequences of the massive size of some of

these combinations. But the courts have not spoken clearly on this sub-
ject—yet.

Federal Trade Commission v. Consolidated Foods Corp.

380 U.S. 592 (1965)
MR. JUSTICE DOUGLAS delivered the opinion of the Court.

The question presented involves an important construction and appli-
cation of Section 7 of the Clayton Act . . . amended. . . . Consoli-
¥ dated Foods Corp.—which owns food processing plants and a network
e of wholesale and retail food stores—acquired Gentry, Inc., in 1951. Gen-
g try manufactures principally dehydrated onion and garlic. The Federal
E Trade Commission held that the acquisition violated Section 7 because it
§ gave respondent the advantage of a mixed threat and lure of reciprocal
& buying in its competition for business and ‘‘the power to foreclose
€ competition from a substantial share of the markets for dehydrated onion
i and garlic.” It concluded, in other words, that the effect of the acquisition
F ‘‘may be substantially to lessen competition™ within the meaning of Sec-
f tion 7, and it ordered divestiture and gave other relief. . . . The Court of
E Appeals, relying mainly on 10 years of post-acquisition experience, held
. that the Commission had failed to show a probability that the acquisition
8 would substantially lessen competition. . . . The case is here on cer-
E tiorari. . . . '
B . We hold at the outset that the *‘reciprocity’’ made possible by such an

"acquisition is one of the congeries of anticompetitive practices at which

b the antitrust laws are aimed. The practice results in *‘an irrelevant and
R4’
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alien factor,” . . . intruding into the choice among compgting’ Products,
creating at the least *‘a priority on the business at equal prices. Inter.na-
tional Salt Co. v. United States . . . ; Northern Pac. R. Co. v. Ifmted
States. . . . Reciprocal trading may ensue not from bludgeonmg or
coercion but from more subtle arrangements. A threatened withdrawal qf
orders if products of an affiliate cease being bought, as well as a condi-
tioning of future purchases on the receipt of orders for products of thz}t
affiliate, is an anticompetitive practice. Section 7 of the Clayton Act is
concerned ‘“‘with probabilities, not certainties.”’ Brown Shoe Co. v.
United States . . . ; United States v. Philadelphia Nat. Bian\l_c_. o
Reciprocity in trading as a result of an acq}lisition violates Section 7, if the
probability of a lessening of competition is shown. We turn then to that,
the principal, aspect of the present case.

Consolidated is a substantial purchaser of the products of fpod proces-
sors who in turn purchase dehydrated onion and garlic 'for. use in preparing
and packaging their food. Gentry, which as noted is ppnc1pa.lly engaged in
the manufacture of dehydrated onion and garlic, had in 1950, immediately
prior to its acquisition by Consolidated, about 32% of. ,the: tota! sa}es of the
dehydrated garlic and onion industry and, together with its principal com-
petitor, Basic Vegetable Products, Inc., accoun.te.d for almost 90% of the
total industry sales. The remaining 10% was divided between two other
firms. By 1958 the total industry output of both products had doublec.l,
Gentry's share rising to 35% and the combined share of Gentry and Basic
remaining at about 90%. . .

‘ After fhe acquisition Consolidated (though later disclalmlpg adt.lerence
to any policy of reciprocity) did undertake to assjst Qen}ry in s.e!hng. An
official of Consolidated wrote as follows to its distributing divisions:

Oftentimes, it is a great advantage to know when you are callmg ona
prospect, whether or not that prospect is a supplier of someone within your

own organization. Everyone believes in reciprocity providing all things are -

equal.

large, small or insignificant. . . .

Food processors who sold to Consolidated stated they w.ogld give their .
onion and garlic business to Gentry for reciprocity reasons if it could meet

the price and quality of its competitors’ products. . . .

Some suppliers responded and gave reciprocal orders. Some vyho ﬁr§t

. gave generous orders later reduced them or abandoned the practice. It is
impossible to recreate the precise anatomy of the market arrangements
following the acquisition, though respondent offers a factqal brief se.ekmg
to prove that ‘‘reciprocity” either failed or was not a major factor in the X

post-acquisition history.

Attached is a list of prospects for our Gentry products. WF would liketo 3
have you indicate on the list whether or not you are purchasing any of your 3
supplies from them. If so, indicate whether your purchases are relatively ¢ ]
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The Commission found, however, that “merely as a result of its con-
nection with Consolidated, and without any action on the latter’s part,
Gentry would have an unfair advantage over competitors enabling it to
make sales that otherwise might not have been made.” . . ,

The Court of Appeals, on the other hand, gave post-acquisition evi-
dence almost conclusive weight. It pointed out that, while Gentry’s share
of the dehydrated onion market increased by some 7%, its share of the
dehydrated garlic market decreased 12%. . . « It also relied on appar-
ently unsuccessful attempts at reciprocal buying. . . . The Court of Ap-
peals concluded that *“Probability can best' be gauged by what the past has
taught.” . . .

The Court of Appeals was not in error in considering the post-acquisi-
tion evidence in this case. . . . But we think it gave too much weight to
it. . . . No group acquiring a company with reciprocal buying oppor-
tunities is entitled to a “‘free trial”’ period. To give it such would be to
distort the scheme of Section 7. . . . Probability of the proscribed evil is
required, as we have noted. If the post-acquisition evidence were given
conclusive weight or allowed to override all probabilities, then acquisi-
tions would go forward willy-nilly, the parties biding their time until reci-
procity was allowed fully to bloom. It is, of course, true that post-acquisi-
tion conduct may amount to a violation of Section 7 even though there is
no evidence to establish probability in limine. . . . But the force of Sec-
tion 7 is still in probabilities, not in what later transpired. That must
necessarily be the case, for once the two companies are united no one
knows what the fate of the acquired company and its competitors would

§  have been but for the merger.

Moreover, the post-acquisition evidence here tends to confirm, rather

k. than cast doubt upon, the probable anticompetitive effect which the
., Commission found the merger would have. The Commission found that
. Basic’s product was superior to Gentry’s—as Gentry’s president freely
. and repeatedly admitted. Yet Gentry, in a rapidly expanding market, was
> able to increase its share of onion sales by 7% and to hold its losses in
k garlic to a 12% decrease. . . .

We do not go so far as to say any acquisition, no matter how small,

B* violates Section 7 if there is a probability of reciprocal buying. Some
f: situations may amount only to de minimis. But where, as here, the ac-
; quisition is of a company that commands a substantial share of a market, a
e finding of probability of reciprocal buying by the Commission, whose
8 expertise the Congress trusts, should be honored, if there is substantial
& evidence to support it.

. The evidence is in our view plainly substantial. Reciprocity was tried
 over and again and it sometimes worked. The industry structure was
g beculiar, Basic being the leader with Gentry closing the gap. Moreover
there is evidence, as the Commission found, ‘‘that many buyers have
§ determined that their source of supply may best be protected by a policy
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of buying from two suppliers.”” When reciprocal buying—or the induce-
ment of it—is added, the Commission observed:

Buyers are likely to lean toward Basic on the ground of quality, but, in
seeking a second, protective supply channel, to purchase from Gentry in the
belief that this will further their sales to Cansolidated. Not only does Gentry
thus obtain sales that might otherwise go to Basic or Puccinelli, but the
two-firm oligopoly structure of the industry is strengthened and solidified
and new entry by others is discouraged. . . .

We conclude that there is substantial evidence to sustain that conclu-
sion and that the order of the Commission should not have been denied
enforcement. The judgment of the Court of Appeals is accordingly

Reversed.

[MR. JUSTICE HARLAN concurred.]

MR. JUSTICE STEWART, concurring in the judgment.

. » . While I agree with the result that the Court has reached, I am
persuaded to file this separate statement of my views regarding the issues
involved.

Clearly the opportunity for reciprocity is not alone enough to invalidate
a merger under Section 7. The Clayton Act was not passed to outlaw
diversification. Yet large scale diversity of industrial interests almost al-
ways presents the possibility of some reciprocal relationships. Often the
purpose of diversification is to acquire companies whose present man-
agement can benefit from the technical skills and sales acumen of the
acquiring corporation. Without more, Section 7 of the Clayton Act does
not prohibit mergers whose sole effect is to introduce into an arena of
**soft’* competition the experience and skills of a more aggressive organ-
ization.

It obviously requires more than this kind of bare potential for recip-
rocal buying to bring a merger within the ban of Section 7. Before a
merger may be properly outlawed under Section 7 on the basis solely of
reciprocal buying potentials, the law requires a more closely textured
economic analysis. . . .

. + « Certainly the mere effort at reciprocity cannot be the basis for
finding the probability of a significant alteration in the market structure.
Section 7 does not punish intent. No matter how bent on reciprocity
Consolidated might have been, if its activities would not have the requi-
site probable impact on competition, it cannot be held to have violated
this law. And, I think, it is not enough to say that the merger is illegal

e .
6/Mergers and Product/Market Extension 287

merely because the reciprocity attempts ‘‘sometimes worked.” If the
opportunity for reciprocity itself is not a violation of the Act when the
merger occurs, then some standard must be established for determining
how effective reciprocity must be before the merger is subject to invalida-
tion. Nor do I think that illegality of this merger can be rested upon the
fact that *‘[t]he industry structure was peculiar, Basic being the leader
with Gentry closing the gap.”” There is evidence that in the years follow-
ing 1951, when the merger took place, increased emphasis was placed on
solving technical problems which had prevented some processors from
relying on dehydrated, rather than raw, onions. The 1950s were a time of
flux for the industry. Basic was sometimes the innovator of technological
change leading to increased sales; sometimes Gentry had the upper hand.
It is possible that this shift to more intensive competition was connected
with the merger. Faced with a new competitive situation, Basic may have
determined to solve quality control problems which had long been dor-
mant. Indeed, the evidence seems to show that, after the acquisition, the
industry reflected the salutary qualities normally associated with free
competition. Overall, both Basic and Gentry were furnishing a better
product at the end of this period than at the beginning. It is true that the
industry had oligopolistic features, but there is no evidence to indicate
that barriers to entry were particularly severe.! And Gentry, while it was
**closing the gap™ with regard to dehydrated onions, was falling even
farther behind Basic in the sales of dehydrated garlic. Finally, I can attach
no significance to the fact that processors, seeking a second source of
supply, normally relied on Gentry rather than Puccinelli. That fact can
rest on so many alternative hypotheses that it is persuasive as to none.

The touchstone of Section 7 is the probability that competition will be
lessened. But before a court takes the drastic step of ordering divestiture,
the evidence must be clear that such a probability exists. . . .

To determine that probability, the courts and the Commission should
rely on the best information available, whether it is an examination of the
market structure before the merger has taken place, or facts concerning
the changes in the market after the merger has been consummated. For
that reason, I differ with the Court in its assessment of the weight to be
accorded post-acquisition evidence. That evidence is the best evidence
available to determine whether the merger will distort market forces in the
dehydrated onion and garlic industry. The Court of Appeals, in my view,
was not wrong because it *‘gave too much weight’’ to the post-acquisition
evidence. It erred because of the gloss it placed on the statistics and
testimony adduced before the hearing examiner and the Com-
mission. . . .

) Indeed, by the time of the Commission’s decision an additional firm, Gilroy Foods,

Inc., had entered this market.
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Federal Trade Commission v. Procter & Gamble Co.
386 U.S. 568 (1967)
MR. JUSTICE DOUGLAS delivered the opinion of the Court.

This is a proceeding initiated by the Federal Trade Commission charg-
ing that respondent, Procter & Gamble Co., had acquired the assets of
Clorox Chemical Co. in violation of §7 of the Clayton Act, . . . as
amended by the Celler-Kefauver Act. . . . The charge was that Proc-
ter’s acquisition of Clorox might substantially lessen competition or tend
to create a monopoly in the production and sale of household liquid
bleaches. . . . o

As indicated by the Commission in its painstaking and illuminating
report, it does not particularly aid analysis to talk of this merger in con-
ventional terms, namely, horizontal or vertical or conglomerate. This
merger may most appropriately be described as a ‘‘product-extension
merger,’’ as the Commission stated. . . . '

At the time of the merger, in 1957, Clorox was the leading manufac-
turer in the heavily concentrated household liquid bleach industry. It is
agreed that household liquid bleach is the relevant line of commerce. The
product is used in the home as a germicide and disinfectant, gmd, more
importantly, as a whitening agent in washing clothes and fabrics. It is a
distinctive product with no close substitutes. Liquid bleach is a low-price,
high-turnover consumer product sold mainly through grocery stores a_nd
supermarkets. The relevant geographical market is the Nationand a series
of regional markets. Because of high shipping costs and low sales price, it
is not feasible to ship the product more than 300 miles from its point of
manufacture. Most manufacturers are limited to competition within a
single region since they have but one plant. Clorox is the only firm selling
nationally; it has 13 plants distributed throughout the Nation. Purex,
Clorox’s closest competitor in size, does not distribute its bleach in the
northeast or mid-Atlantic States; in 1957, Purex’s bleach was available in
less than 50% of the national market. .

At the time of the acquisition, Clorox was the leading manufacturer of
household liquid bleach, with 48.8% of the national sales—annual sales of
slightly less than $40,000,000. Its market share had been steadily increas-

ing for the five years prior to the merger. Its nearest rival was Purex,
which manufacturers a number of products other than household liquid
bleaches, including abrasive cleaners, toilet soap, and detergents. Purex
accounted for 15.7% of the household liquid bleach market. The industry
is highly concentrated; in 1957, Clorox and Purex accounted for almost
65% of the Nation's household liquid bleach sales, and, together with four
other firms, for almost 80%. The remaining 20% was divided among over
200 small producers. Clorox had total assets of $12,000,000; only eight

<
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producers had assets in excess of $1,000,000 and very few had assets of
more than $75,000.

In light of the territorial limitations on distribution, national figures do
not give an accurate picture of Clorox’s dominance in the various regions.
Thus, Clorox’s seven principal competitors did no business in New En-
gland, the mid-Atlantic States, or metropolitan New York. Clorox’s share
of the sales in those areas was 56%, 72%, and 64% respectively. Even in
regions where its principal competitors were active, Clorox maintained a
dominant position. Except in metropolitan Chicago and the west-central
States Clorox accounted for at least 39%, and often a much higher per-
centage, of liquid bleach sales.

Since all liquid bleach is chemically identical, advertising and sales
promotion are vital. In 1957 Clorox spent almost $3,700,000 on advertis-
ing, imprinting the value of its bleach in the mind of the consumer. In
addition, it spent $1,700,000 for other promotional activities. The Com-
mission found that these heavy expenditures went far to explain why
Clorox maintained so high a market share despite the fact that its brand,
though chemically indistinguishable from rival brands, retailed for a price
equal to or, in many instances, higher than its competitors.

Procter is a large, diversified manufacturer of low-price, high-turnover
household products sold through grocery, drug, and department stores.
Prior to its acquisition of Clorox, it did not produce household liquid
bleach. Its 1957 sales were in excess of $1,100,000,000 from which it
realized profits of more than $67,000,000; its assets were over
$500,000,000. Procter has been marked by rapid growth and diversifica-
tion. It has successfully developed and introduced a number of new prod-
ucts. Its primary activity is in the general area of soaps, detergents, and
Cleansers; in 1957, of total domestic sales, more than one-half (over
$500,000,000) were in this field. Procter was the dominant factor in this
area. It accounted for 54.4% of all packaged detergent sales. The industry
is heavily concentrated—Procter and its nearest competitors, Colgate-
Palmolive and Lever Brothers, account for 80% of the market.

In the marketing of soaps, detergents, and cleansers, as in the market-
ing of household liquid bleach, advertising and sales promotion are vital.
In 1957, Procter was the Nation's largest advertiser, spending more than
$80,000,000 on advertising and an additional $47,000,000 on sales promo-
tion. Due to its tremendous volume, Procter receives substantial dis-
counts from the media. As a multiproduct producer Procter enjoys sub-

: stantial advantages in advertising and sales promotion. Thus, it can and
; does feature several products in its promotions, reducing the printing,
k mailing, and other costs for each product. It also purchases network
¢ programs on behalf of several products, enabling it to give each product
g network exposure at a fraction of the cost per product that a firm with
k only one product to advertise would incur.

Prior to the acquisition, Procter was in the course of diversifying into
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roduct lines related to its basic detergent-soap-cleanser business ’
gleach was a distinct possibility since packaged detergents—Pro'cter.s
primary product line—and liquid bleach are used complgmentanly in
washing clothes and fabrics, and in general household cleaning. As noted
by the Commission:

.. . From the consumer's viewpoint, packaged detergents and liquid
bleach are closely related products. But the area of relatedn_ess betweqn
products of Procter and of Clorox is wider. Househ.old cleansing agents in
general, like household liquid bleach, are Jow-cost, high-turnover household
consumer goods marketed chiefly through grocery stores and pre-sold to the
consumer by the manufacturer through mass advertising and sales promo-
tions. Since products of both parties to the merger a.ne.s.old to the same
customers, at the same stores, and by the same merchandnsmg methods: thf:
possibility arises of significant integration at both the marketing and distri-
bution levels. . . .

The decision to acquire Clorox was the result of a study corgduc}q.d by
Procter’s promotion department designed to.d.etermme the advisability of
entering the liquid bleach industry. The imtna} report noted the ascen-
dancy of liquid bleach in the large and expanding household bleach mar-
ket, and recommended that Procter purchase Clorox rather than enter
independently. Since a large investment wquld be needed. to obtain a
satisfactory market share, acquisition of the industry’s leading firm was
attractive. . . . ) .

The Commission found that the acquisition might substantially lessen

on. . .. ) _ .
co?ﬁ:ugourt of Appeals said that the Commission’s ﬁn.dlp.g of lllegahty
had been based on *‘treacherous conjecture,’”” mere possxlgxhty and suspi-
cion. . . . [It] also heavily relied on post-acquisition *‘evidence . . . to
the effect that the other producers subsequent to the merger were selling
more bleach for more money than ever before’’ (358 F.2d, at 80), anfi that
“[tlhere [had] been no significant change in Clorox’s market share in the
four years subsequent to the merger” (ibid.). . . . The poun of Appeals,
in our view, misapprehended the standards for its review and the stan-
dards applicable in a §7 proceeding. . B

Section 7 of the Clayton Act was intended to arrest the anticompetitive
effects of market power in their incipiency. The core questlog is whefher a
merger may substantially lessen competition, and necessarily requires a

prediction of the merger’s impact on competition, present and fu- |
ture. . . . The section can deal only with probabilities, not \_Vlth certain- 3
ties. . . . And there is certainly no requirement that the anticompetitive 3
power manifest itself in anticompetitive action b'efore §7 can be callegi into
play. If the enforcement of §7 turned on the existence of actual anticom- :
petitive practices, the congressional policy of thwarting such practices in 3

their incipiency would be frustrated.

p
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All mergers are within the reach of §7, and all must be tested by the
same standard, whether they are classified as horizontal, vertical, con-
glomerate! or other. As noted by the Commission, this merger is neither
horizontal, vertical, nor conglomerate. Since the products of the acquired
company are complementary to those of the acquiring company and may
be produced with similar facilities, marketed through the same channels
and in the same manner, and advertised by the same media, the Commis-
sion aptly called this acquisition a “‘product-extension merger.” . .

The anticompetitive effects with which this product-extension merger
is frapght can easily be seen: (1) the substitution of the powerful acquir-
ing firm for the smaller, but already dominant, firm may substantially
reduce the competitive structure of the industry by raising entry barriers
and by dissuading the smaller firms from aggressively competing; (2) the
acquisition eliminates the potential competition of the acquiring firm.

The liquid bleach industry was already oligopolistic before the acquisi-
tion, and price competition was certainly not as vigorous as it would have
been if the industry were competitive. Clorox enjoyed a dominant posi-
tion nationally, and its position approached monopoly proportions in
certain areas. The existence of some 200 fringe firms certainly does not
belie that fact. Nor does the fact, relied upon by the court below, that,
after the merger, producers other than Clorox ‘‘were selling more bleach
for more money than ever before.’’ 358 F.2d, at 80. In the same period,
Clorox increased its share from 48.8% to 52%. The interjection of Procter
into the market considerably changed the situation. There is every reason
to assume that the smaller firms would become more cautious in compet-
ing due to their fear of retaliation by Procter. It is probable that Procter
would become the price leader and that oligopoly would become more
rigid.

The acquisition may also have the tendency of raising the barriers to
new entry. The major competitive weapon in the successful marketing of
bleach is advertising. Clorox was limited in this area by its relatively small
budget and its inability to obtain substantial discounts. By contrast,
Procter’s budget was much larger; and, although it would not devote its
entire budget to advertising Clorox, it could divert a large portion to meet
the short-term threat of a new entrant. Procter would be able to use its
volume discounts to advantage in advertising Clorox. Thus, a new entrant

- would be much more reluctant to face the giant Procter than it would have
 been to face the smaller Clorox.?

! A pure conglomerate merger is one in which there are no economic relationships
between the acquiring and the acquired firm.

? The barriers to entry have been raised both for entry by new firms and for entry into

g new geographical markets by established firms. The latter aspect is demonstrated by Purex’s

n in Erie, Pennsylvania. In October 1957, Purex selected Erie, Pennsylvania—where it
bad not sold previous] y—-as an area in which to test the salability, under competitive condi-

tions, of a new bleach. The leading brands in Erie were Clorox, with 52%, and the **101"



e . v . b, @ €& i L3 U
292

Possible economies cannot be used as a defense to illegality. Con-
gress was aware that some mergers which lessen competition may also
result in economies but it struck the balance in favor of protecting
competition . . . .

The Commission also found that the acquisition of Clorox by Procter
eliminated Procter as a potential competitor. The Court of Appeals de-
clared that this finding was not supported by evidence because there was
no evidence that Procter’s management had ever intended to enter the
industry independently and that Procter had never attempted to enter.
. The evidence, however, clearly shows that Procter was the most likely
entrant. Procter had recently launched a new abrasive cleaner in an in-
dustry similar to the liquid bleach industry, and had wrested leadership
from a brand that had enjoyed even a larger market share than had
Clorox. Procter was engaged in a vigorous program of diversifying into
product lines closely related to its basic products. Liquid bleach was a
natural avenue of diversification since it is complementary to Procter’s
products, is sold to the same customers through the same channels, and is
advertised and merchandised in the same manner. Procter had substantial
advantages in advertising and sales promotion, which, as we have seen,
are vital to the success of liquid bleach. No manufacturer had a patent on
the product or its manufacture, necessary information relating to man-
ufacturing methods and processes was readily available, there was no
shortage of raw material, and the machinery and equipment required fora
plant of efficient capacity were available at reasonable costs. Procter’s
management was experienced in producing and marketing goods similar
to liquid bleach. Procter had considered the possibility of independently
entering but decided against it because the acquisition of Clorox would
enable Procter to capture a more commanding share of the market.

It is clear that the existence of Procter at the edge of the industry
exerted considerable influence on the market. First, the market behavior
of the liquid bleach industry was influenced by each firm’s prediction of
the market behavior of its competitors, actual and potential. Second, the
barriers to entry by a firm of Procter’s size and with its advantages were
not significant. There is no indication that the barriers were so high that
the price Procter would have to charge would be above the price that
would maximize the profits of the existing firms. Third, the number of
potential entrants was not so large that the elimination of one would be
insignificant. Few firms would have the temerity to challenge a firm as

brand, sold by Gardner Manufacturing Company, with 29% of the market. Purex launched
an advertising and promotional campaign to obtain a broad distribution in a short time, and

in five months captured 33% of the Erie market. Clorox's share dropped to 35% and 10I'sto  §
17%. Clorox responded by offering its bleach at reduced prices, and then added an offerofa 3
$1-value ironing board cover for 50¢ with each purchase of Clorox at the reduced price. It .§
also increased its advertising with television spots. The result was to restore Clorox’s lost 3

market share and, indeed, to increase it slightly. Purex's share fell to 7%. . . .
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solidly entrenched as Clorox. Fourth, Procter was found by the Commis-
sion to be the most likely entrant. These findings of the Commission were
amply supported by the evidence.

The judgment of the Court of Appeals is reversed and remanded with
instructions to affirm and enforce the Commission’s order.

It is so ordered.

_ MR. JUSTICE STEWART and MR. JUSTICE FORTAS took no part
in the consideration or decision of this case.

MR. JUSTICE HARLAN, concurring.

I agree that the Commission’s order should be sustained, but . . . [i]t

is regrettable to see this Court as it enters this comparatively new field of
economic adjudication starting off with what has almost become a kind of
res ipsa loguitur approach to antitrust cases.
) T}le type of merger represented by the transaction before us is becom-
ing increasingly important as large corporations seek to diversify their
operations . . . and ‘‘[cJompanies looking for new lines of business tend
to buy into those fields with which they have at least some degree
of familiarity, and where economies and efficiencies from assimilation
are at least possible.”” Turner, Conglomerate Mergers and Section 7
of the Clayton Act, 78 Harv. L. Rev. 1313, 1315. Application of §7
to such mergers has been troubling to the Commission and the lower
courts. . . .

I thus believe that it is incumbent upon us to make a careful study of
the facts and opinions below in this case, and at least to embark upon the
formulation of standards for the application of §7 to mergers which are
neither horizontal nor vertical and which previously have not been con-
sidered in depth by this Court. . . . My prime difficulty with the Court’s
opinion is that it makes no effort in this direction at all, and leaves the
commission, lawyers, and businessmen at large as to what is to be ex-
pected of them in future cases of this kind.

I
The Court’s opinion rests on three separate findings of anticompetitive

g effect. The Court first declares that the market here was **oligopolistic™
B and that interjection of Procter would make the oligopoly **more rigid”’
1 because *‘[tlhere is every reason to assume that the smaller firms would
become more cautious in competing due to their fear of retaliation by
3 Procter.” The Court, however, does not indicate exactly what reasons lie
f behind this assumption or by what standard such an effect is deemed
% “‘reasonably probable.” It could equally be assumed that smaller firms
¢ would become more aggressive in competing due to their fear that other-
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wise Procter might ultimately absorb their markets and that Procter, as a
new entrant in the bleach field, was vulnerable to attack.

But assumption is no substitute for reasonable probability as a measure
of illegality under §7 . . . and Congress has not mandated the Commis-
sion or the courts ‘‘to campaign against ‘superconcentration’ in the ab-
sence of any evidence of harm to competition.” Tumer supra, at
1395. .. .

The Court next stresses the increase in barriers to new entry into the
liquid bleach field caused primarily, it is thought, by the substitution of
the larger advertising capabilities of Procter for those of Clorox. Eco-
nomic theory would certainly indicate that a heightening of such barriers
has taken place. But the Court does not explain why it considers this
change to have significance under §7, nor does it indicate when or how
entry barriers affect competition in a relevant market. In this case, for
example, the difficulties of introducing a new nationally advertised bleach
were already so great that even a great company like Procter, which the
Court finds the most likely entrant, believed that entry would not “‘pay
out.”” Why then does the Court find that a further increase of incalculable
proportions in such barriers substantially lessens competition? Such a
conclusion at least needs the support of reasoned analysis.?

Finally, the Court places much emphasis on the loss to the market of
the most likely potential entrant, Procter. Two entirely separate anticom-
petitive effects might be traced to this loss, and the Court fails to distin-
guish between them. The first is simply that loss of the most likely entrant
increases the operative barriers to entry by decreasing the likelihood that
any firm will attempt to surmount them.4 But this effect merely reinforces
the Court’s previous entry-barrier argument, which I do not find con-
vincing as presented. The second possible effect is that a reasonably
probable entrant has been excluded from the market and a measure of
horizontal competition has been lost. Certainly the exclusion of what
would promise to be an important independent competitor from the mar-
ket may be sufficient, in itself, to support a finding of illegality under
§7, . . . when the market has few competitors. The Commission, how-
ever, expressly refused to find a reasonable probability that Procter would

3 The need for analysis is even clearer in light of the fact that entry into the market by
producers of nonadvertised, locally distributed bleaches was found to be easy. There were
no technological barriers to entry, and the capital requirements for entry, with the exception
of advertising costs, were small. The Court must at least explain why the threat of such entry
and the presence of small competitors in existing regional markets cannot be considered the
predominant, and unaffected, form of competition. To establish its point, the Court must
¢ither minimize the importance of such competition or show why it would be substantially
lessened by the merger.

4 Bain’s pioneering study of barriers to entry, Barriers to New Competition, recognized
that such barriers could be surmounted at different price levels by different potential en-
trants. Thus even without change in the nature of the barriers themselves, the market could
become more insulated through loss of the most likely entrant simply because the prevailing
market price would have to rise to a higher level than before *o induce entry.
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have entered this market on its own, and the Sixth Circuit was in emphatic
agreement. . . .

Thus I believe, with all respect, that the Court has failed to make a
convincing analysis of the difficult problem presented, and were no more
to be said in favor of the Commission’s order I would vote to set it aside.

II

The Court, following the Commission, points out that this merger is not
a pure ‘‘conglomerate’’ merger but may more aptly be labeled a *‘prod-
uct-extension’’ merger. . . .

At the outset, it seems to me that there is a serious question whether
the state of our economic knowledge is sufficiently advanced to enable a
surefooted administrative or judicial determination to be made a priori of
substantial anticompetitive effect in mergers of this kind. It is clear
enough that Congress desired that conglomerate and product-extension
mergers be brought under §7 scrutiny, but well versed economists have
argued that such scrutiny can never lead to a valid finding of illegal-
ity. . ..

Lending strength to this position is the fact that such mergers do pro-
vide significant economic benefits which argue against excessive controls
being imposed on them. The ability to merge brings large firms into the
market for capital assets and encourages economic development by
holding out the incentive of easy and profitable liquidation to others.
Here, for example, the owners of Clorox who had built the business, were
able to liquefy their capital on profitable terms without dismantling the
enterprise they had created. Also merger allows an active management to
move rapidly into new markets bringing with its intervention competitive
stimulation and innovation. It permits a large corporation to protect its
shareholders from business fluctuation through diversification, and may
facilitate the introduction of capital resources, allowing significant
economies of scale, into a stagnating market. . . .

At the other end of the spectrum, it has been argued that the entry of a
large conglomerate enterprise may have a destructive effect on competi-
tion in any market. . . . Thus it is contended that a large conglomerate
may underprice in one market, adversely affecting competition, and sub-
sidize the operation by benefits accruing elsewhere.s It is also argued that
the large company generates psychological pressure which may force
smaller ones to follow its pricing policies, and that its very presence in the
market may discourage entrants or make lending institutions unwilling to
finance them. . . . [T]hese observations do indicate that significant dan-
gers to competition may be presented by some conglomerate and prod-

$ But see Turner, **Conglomerate Mergers and Section 7 of the Clayton Act,” 78 Harv.
L. Rev. 1313, 1340. **[Tlhe belief that predatory pricing is a likely consequence of con-
glomerate size, and hence of conglomerate merger, is wholly unverified by any careful
studies. .. ."
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uct-extension mergers. Further, congressional concern in enacting §7
extended not only to anticompetitive behavior in particular markets, but
also to the possible economic dominance of large companies which had
grown through merger. Thus, while fully agreeing that mergers of this
kind are not to be regarded as something entirely set apart from scrutiny
under §7, I am of the view that when this Court does undertake to estab-
lish the standards for judging their legality, it should proceed with utmost
circumspection. . . .

III

In adjudicating horizontal and vertical combinations under §7 where
the effects on competition are reasonably obvious and substantiality is the
key issue, the responsible agencies have moved away from an initial
emphasis on comprehensive scrutiny and opted for more precise rules of
thumb which provide advantages of administrative convenience and pre-
dictability for the business world. . . . A conglomerate case, however,
is not only too new to our experience to allow the formulation of simple
rules but also involves ‘‘concepts of economic power and competitive
effect that are still largely unformulated.” . . .

Procter . . . has insisted throughout this proceeding that anticom-
petitive effects must be proved in fact from post-merger evidence in order
for §7 to be applied. The Court gives little attention to this contention, but
I think it must be considered seriously, both because it is arguable and
because it was, in a sense, the main source of difference between the
Commission and the Sixth Circuit. . . .

If §7 is to serve the purposes Congress intended for it, we must, I think,
stand with the Commission on this issue. Only by focusing on market
structure can we begin to formulate standards which will allow the re-
sponsible agencies to give proper consideration to such mergers and allow
businessmen to plan their actions with a fair degree of certainty . . . .
The value of post-merger evidence seems more than offset by the difficul-
ties encountered in obtaining it. And the post-merger evidence before us
in this proceeding is at best inconclusive.

Deciding that §7 inquiry in conglomerate or product-extension merger
cases should be directed toward reasonably probable changes in market
structure does not, however, determine how that inquiry should be nar-
rowed and focused. The Commission and the Court isolate two separate
structural elements, the degree of concentration in the existing market
and the **condition of entry.” The interplay of these two factors is said to

determine the existence and extent of market power, since the ‘‘condition

of entry” determines the limits potential competition places on the exist-

ing market. It must be noted, however, that economic theory teaches that

potential competition will have no effect on the market behavior of exist

ing firms unless present market power is sufficient to drive the market
price to the point where entry would become a real possibility. So long as
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existing competition is sufficient to keep the market price below that
point, potent!al competition is of marginal significance as a market reg-
ulator. Thus in a conglomerate or product-extension case, where the ef-
fects on market structure which are easiest to discover are generally
effects on the *‘condition of entry,” an understanding of the workings of
the premerger market cannot be ignored, and indeed, is critical to a de-
termma.tl'on whether the visible effects on **condition of entry” have any
competitive significance.

. The Cgmmission pinned its analysis of the premerger market exclu-
sively on its concentration, the large market share enjoyed by the leading
firms. . . . The Sixth Circuit discounted the Commission’s analysis be-
cause of the presence of some 200 small competitors in the market. The
Court bases its agreement with the Commission and its rejection of the
Court of .Appeals' position on Clorox’s alleged domination of the market.
But donynation is an elusive term, for dominance in terms of percentage
of sales is not the equivalent of dominance in terms of control over price
or other aspects of market behavior. Just as the total number of sellers in
the market is not determinative of its operation, the percentage of sales
rpad? by any group of sellers is similarly not conclusive. The determina-
tive issue is, instead, how the sellers interact and establish the pattern of
market behavior. The significance of concentration analysis is that it al-
!ows measurement of one easily determined variable to serve as an open-
ing key to the pattern of market behavior.

I think that the Commission, on this record, was entitled to regard the
market as **oligopolistic™ and that it could properly ignore the impact of
tpe small;r ﬁms. I hasten to add, however, that there are significant
: economic dissents” from oligopoly analysis in general. . , . In ad-
Judicating §7 questions in a conglomerate or product-extension merger
context where the pattern of behdvior in the existing market is apt to be
crucial, I \_avould, therefore, allow the introduction by a defendant of evi-
dence degngned to show that the actual operation of the market did not
acc?rd with oligopoly theory, or whatever other theory the Commission
flesxres to apply. In other words, I believe that defendants in §7 proceed-
ings are entitled, in the case of conglomerate or product-extension mer-
f gers, to build their own economic cases for the proposition that the mer-

E gers will not substantially impair competition. . . . But to challenge ef-
g fectively the presumption which the Commission is entitled to draw from
3 general economic theory, a defendant must present, in my opinion, not
¢ only contradictory facts but a more cogent explanation of the pattern of
L market behavior.

g Ifthe proof as a whole establishes that pricing power may be exercised
- byafirmor tjx:ms in the market—that prices may be raised in the long run
¢ over competitive prices—then the Commission may legitimately focus on
- thq role of potential competition and the *‘condition of entry.”” ... Inso
¢ doing, however, a new difficulty is encountered. The threat of potential
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competition merely affects the range over which price power extends.
Potential competition does not compel more vigorous striving in the mar-
ket, nor advance any other social goal which Congress might be said to
have favored in passing §7. Thus it may legitimately be questioned
whether even a substantial increase in entry barriers creates a substantial
lessening of competition or tendency to manopoly as required by §7.

Two justifications for the use of entry barriers as a determinant under
§7 can be given. The first is that an increased range over which pricing
power may be exercised is contrary to the mandate of §7 because Con-
gress’ use of the word *‘competition’ was a shorthand for the invocation
of the benefits of a competitive market, one of which is a price close to
average cost. Such an approach leads also to the conclusion that eco-
nomic efficiencies produced by the merger must be weighed against an-
ticompetitive consequences in the final determination whether the net
effect on competition is substantially adverse. . . . The second justifi-
cation is found in the tendency-to-monopoly clause of §7. Certainly the
clearest evil of monopoly is the excessive power the monopolist has over
price. Since ‘‘antitrust operates to forestall concentrations of economic
power which, if allowed to develop unhindered, weuld call for much more
intrusive government supervision of the economy,” Blake & Jones, In
Defense of Antitrust, 65 Col. L. Rev. 377, 383, increased power over price
should be attackable under §7. . . . For these reasons I conclude that
the Commission may properly find a conglomerate or product-extension
. merger illegal under §7 because it substantially increases pricing power in
the relevant market.

Given the development of a case against the merger in this area, how-
ever, the problem of efficiencies raised above must still be faced. The
Court attempts to brush the question aside by asserting that Congress
preferred competition to economies, but neglects to determine whether
certain economies are inherent in the idea of competition. If it is con-
ceded, as it must be, that Congress had reasons for favoring competition,
then more efficient operation must have been among them. It is of course
true that a firm’s ability to achieve economies enhances its competitive
position, but adverse effects on competitors must be distinguished from
adverse effects on competition. . . . Economies achieved by one firm
may stimulate matching innovation by others, the very essence of compe-

tition. They always allow the total output to be delivered to the consumer F :

with an expenditure of fewer resources. Thus when the case against a
conglomerate or product-extension merger rests on a market-structure

demonstration that the likelihood of anticompetitive consequences has 3§
been substantially increased, the responsible agency should then move on 3§
to examine and weigh possible efficiencies arising from the merger in 3
order to determine whether, on balance, competition has been substan- 3§
tially lessened. Where detriments to competition are apt to be “highly '3
speculative” it seems wisest to conclude that ‘*possibilities of adverse ']
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effects on competitive behavior are worth worrying about only when the
merger does not involve substantial economies. . . .’’ Turner, supra, at
1354, . ..

To summarize then, four important guides to the adjudication of con-
glomerate or product-extension mergers under §7 seem to come forward.
First, the decision can rest on analysis of market structure without resort
to evidence of post-merger anticompetitive behavior. Second, the opera-
tion of the premerger market must be understood as the foundation of
successful analysis. The responsible agency may presume that the market
operates in accord with generally accepted principles of economic theory,
but the presumption must be open to challenge of alternative operaticnal
formulations. Third, if it is reasonably probable that there will be a change
in market structure which will allow the exercise of substantially greater
market power, then a prima facie case has been made out under §7.
Fourth, where the case against the merger rests on the probability of
increased market power, the merging companies may attempt to prove
that there are countervailing economies reasonably probable which
should be weighed against the adverse effects.

Iv

The Commission’s decision did, I think, conform to this anal-
ysis. . . .

To hold the merger unlawful, the Commission relied on five factors
which taken together convinced it that ‘‘substantial’’ anticompetitive
consequences could be expected. A ‘‘substantial’’ impact was said to be
**significant and real, and discernible not merely to theorists or scholars
but to practical, hard-headed businessmen.” . . . The relevant factors
were (1) the excessive concentration in the industry at the time of the
merger and the commanding market position of Clorox, (2) the relative
disparity in size and strength between Procter and the firms in the liquid
bleach industry, (3) the position of Procter in other markets, (4) the
elimination of Procter as a potential competitor, and (5) the nature of the
*‘economies’’ expected from the merger. The net of these factors was to
establish a substantial effect on the market structure variable involved,

£ condition of entry. .

. « « The Commission—in my opinion quite correctly—seemed to ac-

R cept the idea that economies could be used to defend a merger, noting that
¢ *‘[a] merger that results in increased efficiency of production, distribution
£ or marketing may, in certain cases, increase the vigor of competition in
£ the relevant market.”” . . . But advertising economies were placed in a
. different classification since they were said *‘only to increase the barriers

tonew entry’’ and to be **offensive to at least the spirit, if not the letter, of
the antitrust laws.” . . . Advertising was thought to benefit only the
sellers by entrenching his market position, and to be of no use to the
consumer.
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I think the Commission’s view overstated and oversimplified. Proper
advertising serves a legitimate and important purpose in the market by
educating the consumer as to available alternatives. This process contrib-
utes to consumer demand being developed to the point at which
economies of scale can be realized in production. The advertiser’s brand
name may also be an assurance of quality, and the value of this benefit is
demonstrated by the general willingness of consumers to pay a premium
for the advertised brands. Undeniably advertising may sometimes be used
to create irrational brand preferences and mislead consumers as to the
actual differences between products, but it is very difficult to discover at
what point advertising ceases to be an aspect of healthy competi-
tion. . . . It is not the Commission’s function to decide which lawful
elements of the “‘product” offered the consumer should be considered
useful and which should be considered the symptoms of industrial *‘sick-
ness.’’ It is the consumer who must make that election through the exer-
cise of his purchasing power. In my view, true efficiencies in the use of
advertising must be considered in assessing economies in the marketing
process, which as has been noted are factors in the sort of §7 proceeding
involved here.

I do not think, however, that on the record presented Procter has
shown any true efficiencies in advertising. Procter has merely shown that
it is able to command equivalent resources at a lower dollar cost than
other bleach producers. No peculiarly efficient marketing techniques
have been demonstrated, nor does the record show that a smaller net
advertising expenditure could be expected. Economies cannot be prem-
ised solely on dollar figures, lest accounting controversies dominate §7
proceedings. Economies employed in defense of a merger must be shown
in what economists label ‘‘real’” terms, that is in terms of resources
applied to the accomplishment of the objective. For this reason, the
Commission, I think, was justified in discounting Procter’s efficiency de-
fense.

In the Matter of the Budd Company
86 F.T.C. 518 (1975

OPINION OF THE COMMISSION
By ENGMAN, Commissioner: The Budd Company appeals from the

Initial Decision in this matter in which the Administrative Law Judge ;

found that its acquisition of the Gindy Manufacturing Corporation (Gindy)
in 1968 violated Section 7 of the Clayton Act.
According to the Fortune Directory of the 500 Largest United States

Industrial Corporations, in 1967 Budd was the 250th largest industrial ;,
corporation in the nation in terms of sales ($469.5 million) and was one of &

the largest independent automotive suppliers in the nation and the largest
independent supplier of body parts to the automotive industry. Budd
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principally manufactured automotive bodies, wheels, rims, hubs, drums,
brakes, jigs and dies used in the manufacture of automotive body parts. In
addition it was a leading manufacturer of railroad and mass transit cars.

Prior to its acquisition by Budd on October 22, 1968, Gindy was a
Pennsylvania corporation engaged in the manufacture and sale of van
trailers, containers and container chassis. For fiscal year 1968, Gindy
;ailltz,§ were approximately $32 million and its assets amounted to about $44

jon. . ..

The complaint alleges that prior to the acquisition Budd was one of the
most likely potential entrants into the manufacture and sale of van trail-
ers, closed-top dry freight van trailers, open-top van trailers, and contain-
ers and container chassis, and that by acquiring Gindy, Budd eliminated
itself as a substantial potential competitor in these markets. The com-
plaint further alleges that these markets and segments thereof are highly
concentrated and characterized by high entry barriers. . . .

I. Relevant Product Markets

The broadest product markets found by the ALJ to be appropriate for
this case are (1) van trailers and (2) containers and chassis. Van trail-
ers refers to the large box-type trailers attached permanently to a chassis
with wheels that are pulled by a truck tractor. Truck trailers are nof van
trailers. Truck trailers would include tank and bulk commodity trailers
(for hauling liquids, gas, cement, and the like); platform trailers and low
bed heavy haulers (used, for instance, to transport heavy machinery and
girders); pole and logging trailers; and dump trailers. Trucks and truck
bodies are not included with the term **van trailers’® which is used exclu-
sively to refer to trailers of five-ton capacity or more that are pulled by a
truck tractor. A van trailer can be open or closed at the top and is usually
made with aluminum or steel or both. Vans represent by far the largest
percentage of all types of truck trailers.

Containers and chassis refer to large, closed box-type structures which
can be used for intermodal transportation of goods, by rail, motor carrier,
or ship. The container is designed to be detachable from the chassis on
which it sits when pulled by a truck. Sizes are standardized and containers
must be strong enough to be hoisted and stacked on top of one another
during shipboard transit. . . .

We are satisfied that the van trailers and containers and chassis each
constitute appropriate markets for purposes of the case. It is not disputed

. that van trailers are produced on fairly unique production lines which
B cannot be quickly utilized to produce other types of non-van trailers such
. as tank, platform, logging, or dump trailers. Also, because of their special
& design, there is little or no substitution in end use between van trailers and
£ these other types of truck trailers. Likewise, containers and chassis serve
f' a distinct function that separates them from van trailers and they are
F usually constructed on different assembly lines than those used to build
£ van trailers.
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In addition to the foregoing product markets, the ALJ found that sub-
categories of van trailers listed by the Department of Census as closed-top
van trailers, constitute relevant submarkets for purposes of this case.
Respondent takes sharp issue that these finer divisions constitute mar-
kets. . . .

We agree with respondent . , . that closed-top dry freight van trailers
and open-top van trailers do not constitute meaningful economic markets.
The market for open-top trailers is limited as they are used mainly to carry

freight, such as steel lengths, which must be loaded from the top by
" cranes. . . . Although it is true that a buyer may not find these types

substitutable for particular end uses, the record nevertheless establishes
that production and distribution facilities for each are identical and are
essentially identical among other types of vans. Both closed- and open-
top vans are commonly made by all van trailer manufacturers, including
Gindy, and do not require separate assembly lines. . . .

No doubt the reason that complaint counsel urge the existence of sepa-
rate closed-top and open-top van markets is that Gindy’s market share is
much higher if these product lines are used. . . . The inappropriateness
of making a distinction in market definitions based on the presence or
absence of a top on the trailer! is evidenced by the fact that in the follow-
ing year, although Gindy’s market share and ranking stayed nearly the
same in overall van sales, its shipment of open-top trailers declined pre-
cipitously from $3,150,000 to $1,268,000 resulting in a drop from 15 per-
cent to 7.8 percent of the industry total in just one year. The difference
was made up by the production of other types of van trailers, thus
evidencing ease of production flexibility. . . .

The ALJ, in accepting complaint counsel’s argument that closed-top
and open-top van trailers each constitute a relevant submarket, mechani-
cally relied on the fact that several of the submarket criteria referred to in
Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962) were applica-
ble, such as peculiar characteristics and uses, distinct prices, and industry
recognition of open-top vah trailers as a category of truck trailers. But as
the Court observed in a later case, *‘[Tlhese [Brown Shoe] guidelines offer
no precise formula for judgment and they necessitate, rather than avoid,
careful consideration based upon the entire record’’ United States v.
Continental Can Co., 378 U.S. 441, 449 (1964). Cross-elasticity of supply
can also be an important consideration in defining markets. . . . The
interchangeability of production and distribution facilities between two

! There are differences in construction between open-top and closed-top freight trailers
in addition to the presence or absence of a roof, Open-top trailers must have stronger top
rails among other things and in fact sell for a slightly higher price than equivalent size
closed-top vans. Nevertheless, as noted, production procedures and equipment are the
same. Both types of trailers are produced on the same assembly line, and no addi-
tional expenditures are required to switch production capability from one to the other (TT.
386-87, 1343).
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products is a strong indication that in measuring the relevant market and
the degree of market power held by firms, the output of both products
should be included since the manufacturer of one can shift readily to the
production and sale of the other in response to profit oppor-
tunities. . . . Because the record establishes such a high degree of
cross-elasticity of production, and identical marketing ease, among van
trailers, we conclude that open-top and closed-top van trailers do not
constitute separate submarkets.

In adopting van trailers and containers and chassis as lines of com-
merce, we do not deny that there is probably an even broader economic
market encompassing these and other trailers. It appears that there is
considerable interchangeability in production equipment and skills over
the long-run between all types of truck trailers, except for tank and bulk
commodity trailers which seem to fall in a specialized production class all
of their own. . . . Consequently, in addition to the two product markets
adopted in the initial decision, we will also examine the instant acquisition
in terms of market share statistics for a broader market consisting of all
truck trailers (except tank and bulk commodity trailers).

II. Geographic Market

The record supports the ALJ’s findings that the relevant geographic
market . . . [is] in the United States as a whole for sales of van trailers
and containers and chassis. This is not to say that all trailer manufacturers
are able to compete uniformly throughout the nation. High transportation
costs, even for such mobile products as trailers, make it difficult to supply
trailers to distant locations. Nevertheless neither party suggests that
anything less than the nation should be considered the proper geographic
market.

Respondent does argue that foreign producers of containers have com-
peted with domestic producers of containers and that purchasers of con-
tainers look beyond the boundaries of the United States for supplies of
this product. . . . The record indicates that there has been little compe-
tition from foreign-made containers insofar as domestic consumption in
this country is concerned. Shipping lines are the primary buyers of con-
tainers and federal regulations prohibit American shipping line operators
from purchasing cargo containers of foreign manufacture with capital re-
serve funds. . . . Furthermore, since the devaluation of the U.S. dollar,
foreign container manufacturers have found it particularly difficult to sell
containers in this country.

III. Market Concentration
Universe figures for the various lines of commerce described above

' ; were taken from Census Bureau publications. Shipments of individual

firms were obtained directly from the manufacturers. . . .
. . . Before the loss of a potential entrant can be viewed as violating

- Section 7, it must be established that the market is concentrated or
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threatens to become so, that entry barriers are high, and that the acquired
firm is a leading factor in the market. . . . If the market is not concen-
trated, there is usually little opportunity for the sellers to collectwe}y
maintain prices above competitive levels and any diminqtion of potenugl
competition will not be material. On the other hand, if tl}e. marlget is
concentrated but entry barriers are low, potential competition wxll' be
important but since there will be a large number of firms able to come into
the market under approximately the same conditions, the merger of one of
those firms with an existing seller will make no difference because the
threat of new entry will remain approximately the same. . . .

As the [available data] . . . show, four-firm concentration ratios are
approximately 60 percent or more, with the largest firm, Fruehauf, usu-
ally representing about 25 percent of output. The top three firms
(Fruehauf, Trailmobile, and Strick) collectively shared more than Sp per-
cent of the output in each of the markets during the three years leading up
to the year of acquisition. Although the record indicates that the balance
of the markets are shared by nearly a hundred firms, clearly these markets
are substantially concentrated. . . . -

In addition, the ALJ found that there were substantial barriers to entry
insofar as entering on a substantial level of production is con-
cerned. . . . [W]e think the record bears out the ALJ ’.s finding, although
the term barriers to effective competition might convey a more accurate
picture than barriers to entry. . . . Small van trailer manufacturers gen-
erally do not have the ability to extend or obtain credit to finance a sale of
a large number of trailers to large customers or to offer finance terms
competitive with terms offered by the large trailer manufacturers. It is not
uncommon for the largest companies in the industry to sell trailers to ﬂegt
operators with virtually no downpayment on six- to eight-year credit
terms. . . . Manufacturers who do not have the capital resources to fi-
nance sales on these terms generally cannot arrange such favorable terms

through banks. , . .
In addition, the larger van manufacturers have an advantage as they

have geographically-dispersed branch outlets that enable them to se}'vigc _‘
and resell large lots of used trailers that have been accepted as trade-insin :

sales to fleet operators. ) )
Respondent argues that these requirements are merely incremental in

nature since any given sales transaction requires a small addit@opal “;
amount of money and it is possible to enter on a shoestring if one is willing 3
to do so. This may be so, but the most important customers are the large
motor common carriers and truck-leasing companies who buy in large
lots—often a hundred or several hundred units at a time. Only a few 2
trailer manufacturers, led by Fruehauf and Trailmobile, have had the
facilities to deal with these fleet operators who prefer to place their orders &
with manufacturers who can accept trade-ins on a large scale and extend ]

favorable financing terms.

Lest there be any misunderstanding, we do not suggest as does the
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Initial Decision, that the superior ability of the larger trailer manufactur-
ers to offer services and financing is an unfair advantage that is somehow
anticompetitive. The advantages are ones that basically arise out of firm
size and, although in part may be caused by imperfections in the capital
market, are nevertheless beneficial to the customers who are served
thereby. They should therefore, be viewed as providing real, and not
simply pecuniary, economies.

The ALJ found that the trailer manufacturing industry is highly profita-
ble. However there s little concrete evidence in the record in the form of
actual profit data. Although Gindy in the year preceding the acquisition
had been highly profitable (this fact quickened Budd’s interest in acquir-
ing it), little information is revealed by the profit and loss statements of
the top firms since for the most part they are parts of conglomerate corpo-
rations which do not report profits and losses on a product-line basis.?
There was much testimony to the effect that the industry is at least re-
garded by both insiders and outsiders as a low-profit industry. A number
of firms have exited from the industry in recent years because of losses,
including Highway Trailer Company, which in 1968 ranked number six in
the van trailer market.

The record indicates that from 1966 onward van trailer prices have not
risen at a pace commensurate with increases in cost of labor and material.
Prices even declined to below 1966 levels from 1967 through 1969. . . .

The foregoing suggests that despite the degree of concentration evi-
denced by the market share figures, the market may have been performing
in a manner that has yielded prices and profits at a competitive or near-
competitive level. The Commission has taken this into account in
evaluating complaint counsel’s argument that the loss of Budd as a grass-
roots entrant was an important loss to the market.

IV. Budd as a Potential Entrant

The Administrative Law Judge found that since at least 1956 Budd has
p;,  been a potential entrant into the manufacture and sale of van trailers and
k. containers and chassis and that by acquiring Gindy, Budd removed itself
i as an actual future entrant in these markets either by entry de novo3 or by
acquisition of a small company. In addition he found that Budd was per-
ceived by firms in the market as a potential entrant and loss of its presence
. at the edge of the market removed any disciplining effects that would have
. ensued from its continued presence as a perceived potential entrant . . .
On the question of whether Budd was a perceived potential entrant, we

2 B_y 1968, Fruehauf was a large diversified corporation. In terms of assets it exceeded
Budd in size and ranked as the 234th largest industrial corporation in the country. Trail-
mobile was owned by the Pullman Company which was the 149th largest corporation. Until
December 1968 Strick was a subsidiary of Penn Central, Brown Trailers was a division of the
Equipment Company, the 193rd largest corporation in terms of sales. Great Dane
Trailers was a subsidiary of United States Freight Company.

3 Italics missing from original document—edijtor's note.
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disagree with the ALJ. A large number of industry wit{lesses testified in
this proceeding and when asked whether they had viewed Budd as a
potential entrant before the Gindy acquisition, the response was uni-
formly “‘no.” . . . 3 )

. . . [Elxecutives from Miller, Dorsey, Theurer and U.uhty testxt'ied
they did not perceive Budd as a potential entrant. . . . Pno_{ to the time
Budd acquired Gindy, these and the other trailer companies yvho ap-
peared at the hearing did not take Budd into account in formulatx.ng com-
petitive practices and prices. . . . Noris there any reason to believe that
had the Gindy acquisition not taken place Budd’s continued presence
outside the market would have influenced industry prices. Numerous
industry witnesses, including representatives from the market l.eaders,
identified other firms and types of firms they considered more likely .to
enter the truck trailer industry than Budd. These included automobile
manufacturers. . . . truck tractor manufacturers . . . and truck bpdy
manufacturers. . . . No witness testified that their prices or practices
were affected by these firms. The only conclusion that can be reason'fxbly
drawn from the evidence is that there is no basis upon which to believe
that Budd’s continued presence at the edge of the market would have any
greater effect on market performance.

We are left then with the argument that Budd was a likely actual en- '

trant which would have entered the market at some time in the future by
means other than the Gindy acquisition. . . . We find it unneccessary,
however, to review the lengthy arguments that have been presented on
this issue. .
Although the ALJ found that Budd was an actual potential entrant into
the van and container markets, we think he jumped too qpickly tc'>.the
conclusion that entry by way of acquiring Gindy was anticompetitive.
Insufficient attention was paid to whether Gindy should be viewed as a
toehold or foothold firm, acquisition of which would lead to im.proved
competition against dominant market leaders. As the Commission ob-
served in Bendix Corporation, . . . 77 B.T.C. [731] at 818-19 (1970);
*[TIn a highly concentrated, sluggish market, the a.cquisition. of a small
industry member by a powerful, innovative firm which, by bullfigng upon
the base of the smaller firm can pose a more effective competitive chal-
lenge to the industry giants [may promote competigion]. Such procom-
petitive mergers are not only not forbidden by Section 7, they are posi-
tively encouraged.” *‘[T]he threat of a toehold merger by a powerful firm

may often serve as a much greater incentive to competitive performance 3

in the affected market than the prospect of more costly and slower inter-
nal, de novo expansion.” id, at 819.4

4 See also Brown Shoe Co. v. United States, 370 U.S. 294, 319: ““When concern as to the 4
Act’s breadth [amended Section 7] was expressed, supporters of the amendments indicated |
that it would not impede, for example, a merger between two spw.ll companies to enable the -
combination to compete more effectively with larger corporations dominating the relevant 3

market. . ."”
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In the Bendix case the Commission struck down the acquisition by
Bendix of the third-ranking firm (Fram) which had 17.2 percent of the
market. However it characterized as a toehold firm that could lawfully
have been acquired by Bendix, fourth-ranking Wix Manufacturing Com-
pany which had 9.5 percent of the market and was not shown to be
technologically inferior. Similarly, the Ajax Company, recognized as a
permissible toehold or foothold candidate in Stanley Words, 78 F.T.C.
1023, 1072 (1971) . . . ranked third in the market with a share of about 8
percent. As we recently noted, the Commission has generally considered
“firms having market shares below 10 percent as toehold companies,
acquisition of which would have been procompetitive’’ Beatrice Foods
Company, Dkt. 8864 (July 1, 1975, slip opinion p. 17 n. §).

V. Gindy’s Position in the Industry

Market share data set forth supra, show that Gindy ranked considera-
bly below Fruehauf, Trailmobile, and Strick. In the overall trailer market
Gindy’s share fluctuated between 4.9 percent and 6.5 percent during the
three years prior to the merger. In the van-trailer market, where Gindy’s
share was highest, it never rose appreciably above 7 to 8 percent as
compared to Fruehauf’s 27 percent and Trailmobile’s 17 percent. Gindy’s
market position in 1968 was much closer to firms ranking below it, such as
Brown Trailer (6.6 percent of the van-trailer market in 1968), Highway
(3.5 percent), and Great Dane (5.1 percent). Complaint counsel in fact
characterize Highway and Great Dane as available toehold firms. In the
container-and-chassis market, Gindy ranked number 6 with only 3.8 per-
cent of the market.

At the time of acquisition, Gindy’s principal manufacturing plant was
located in Eagle, Pennsylvania, in addition to which it had a manufactur-
ing plant located in Lebanon, Pennsylvania, and in Martinsville, Virginia;
[sic] and a relatively small production facility in St. Louis, Missouri,
which was later closed down as obsolete. Gindy was described by numer-
ous industry witnesses as being a regional producer. Ninety-five percent
of its sales were made in the eastern part of the United States. In contrast,
Fruehauf and Trailmobile were viewed by industry witnesses as the na-
tional companies and for many years have dominated the industry. . . .

& Fruehauf, Trailmobile, and Strick had their own finance divisions,
. which because of their leverage in the money market, were able to offer
financing on better terms than were generally available from banks. Prior
to the merger, Gindy depended upon credit arrangements with several
¥ banks and an insurance company. . . .

: The Administrative Law Judge, in holding that Gindy could not be
' viewed as a toehold or foothold acquisition candidate, relied on the fact
that Gindy’s shares in the alleged submarket, closed-top freight vans,
b exceeded 10 percent in 1968 and 1969. . . . However, as we have held,
% this is not a meaningful economic market or submarket. and Gindv'<
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shares varied from 3 percent to 8 percent in the relevant markets during
the years immediately prior to the merger. . .

We believe it to be desirable to observe a general rule in potex_ltlal
competition cases that firms possessing no more than 10 percent in a
target market (where, as here, the four-firm concentration Is approxi-
mately 60 percent or more) should ordinarily be presumed to l?e toehold or
foothold firms. This presumption by no means is conclusive, and the
inference of lack of anticompetitive effects flowing from acquisition of
such a firm can be rebutted in particular cases. . . . The 10 percent
demarcation is supported by the prior Commission cases, as noted, and is
not inconsistent with the Department of Justice Merger Guidelines. . . .

In this case, the presumption is supported by the record which.shows
that the acquisition of Gindy by Budd engendered increased capacity and
other procompetitive forces, the very effects the toehold doctrine was
designed to elicit.

The record shows that to compete optimally in this industry, a pro-
ducer of trailers must have a network of plants and sales and service
facilities geographically dispersed throughout the country, a broad line of
truck trailer products, and capability to provide financing cqstome;s
purchases of trailers on competitive terms. . . . Geographic dispersion
of plants and outlets is required for several reasons. Customers of trailer
manufacturers have been getting larger and so have the size of their
orders. Freight costs of delivering are substantial, and it is difficult to
compete in states which are far distant froma manufacturing plant. . . .
Branch factories and outlets provide greater capacity to fill large orders,
take trades, and provide service and repair facilities. . . .

We have already noted that at the time of acquisition Fruehauf and
Trailmobile were the only producers of trailers and containers that oper-
ated on a nationwide basis. Their product lines were far broader than
other producers of van trailers and chassis. . . . Fruehauf, Trailmobile,
and Strick were offering more attractive finance terms than Gindy was
able to obtain or offer.

In the opinion of Gindy officials, without the financial assistance Budd
made available to Gindy subsequent to the acquisition, it is doubtful that
Gindy would have substantially augmented its preacquisition leve} of op-
erations. . . . Budd officials viewed Gindy as undercapitalized in com-
parison to Fruehauf and other major trailer compa.nies, and t'hat with
Budd’s help it could grow to become a more effective competitor, par-
ticularly in the area of financing trailer sales, and could be expanded from

a regional to a national competitor. . . .

Subsequent to the acquisition, Budd established a financial corporation

to help finance the van trailers sold by Gindy as well as sales by oth
Budd divisions. By virtue of this finance subsidiary, Gindy was able

finance trailer sales on more competitive terms. Furthermore, for the ﬁ.rst
time it was able to provide customer finance on container sales, which

~y
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theretofore had been considered too risky by commercial banks. This
enabled Gindy to compete in container sales and financing with Fruehauf
and Trailmobile. . . .

In addition, Budd enlarged Gindy’s Eagle plant and increased its
capacity by 40 percent at a cost to Budd of $1.75 million. An addition to
the Lebanon plant was made by Budd and a cost to it of $500,000. The
record supports the ALJ’s finding that these alterations made Gindy by
1971 ‘“‘a more efficient van trailer producer than it was at the time of
acquisition.” . . .

The law judge, relying on the foregoing and other post-acquisition
changes made by Budd in the Gindy Company, concluded that the ac-
quisition also violated Section 7 because it entrenched Gindy and raised
entry barriers. Contrary to the conclusions reached by the ALJ, there is
nothing in the record to support the view that the acquisition has raised
existing entry barriers or has otherwise entrenched Gindy. Between 1968
and 1972 Gindy’s dollar sales of trailers increased from $35.7 million to
$56.5 million, its share of that market increasing from 6.01 percent to 7.07
percent. But it appears that Gindy's gain was Furehauf’s loss. Fruehauf’s
market share dropped during the same period of time from 28.88 percent
to 23.28 percent. (The aggregate share of the three leading firms also
declined, from 52.47 percent to 47.61 percent). [sic] Representatives of
smaller firms testified that they did not believe the acquisition had made it
more difficult for them to grow. For the most part the smaller trailer
manufacturers increased their respective shares of the market after 1968.
. . . Although these postacquisition data do not conclusively settle the
question, clearly these are not the trends of a less competitive market.

t  In view of our finding that the acquisition did not lessen competition,
b the initial decision will be vacated and the complaint dismissed.

DISSENTING STATEMENT OF
COMMISSIONER DIXON

- By Commissioner DIXON: My reading of the record in this matter
E convinces me that Budd was an actual potential entrant into the markets
¢ found relevant by the administrative law judge,s and that Budd’s entry

b $ Based on the finding that closed-top dry freight trailers and open-top van trailers could
k:. be manufactured by the same machinery and distributed through the same channels, the
£ majority concluded that these two products should not be viewed as comprising distinct
- submarkets. Although cross-elasticity of production and distribution is determinative when
o considering the outer boundaries of a market, such cross-elasticity is the only one of the
f* factors to be considered when drawing submarkets. My reading of the record comports with
_that of the administrative law judge insofar as he finds that these closed- and open-top van
. trailers are sufficiently distinct to warrant the finding that each should be considered a
i relevant submarket. Particularly persuasive in this connection is the administrative law
g judge’s finding that these two products are sold to different customers because their end uses
i are distinct and the finding that there is no cross-elasticity as to price between them. It may
@ be, as an example, that peanut butter and peanut oil are produced by the same machines and
g distributed by the same wholesalers. Yet we would not conclude from their cross-elasticity
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through Gindy was anticompetitive as it did not come about through
internal expansion or by acquisition of a toehold firm. I cannot accept t'he
majority’s holding that Gindy was a tochold firm. It is my understandmg
that a firm cannot qualify as a toehold if it is already a significant competi-
tive factor in the relevant markets, or is likely to achieve that status
without the infusion of capital from the acquiring firm. Assuming, ar-
guendo, that Gindy became significant only after the challenged acquisi-
tion, . . . the manner in which it achieved this position demonstrates
that Gindy was capable of ascending to such a position in the relevant
markets on its own, and that it was likely to do so. There is no dispute that
Budd's investment of a few million dollars increased Gindy’s production
capacity and geographical distribution and was all that was required to
bring Gindy into more direct competition with the industry giants. In
brief, it was well within the capacity of Gindy to become, through interpal
expansion, a significant competitor of Fruehauf, Strick, and Trailmobile,
if it was not already at the time of the acquisition. Since this prospect was
obviated by the Budd acquisition, as was the potential for Budd to be-
come a significant competitor through internal expansion or acquisition of
one of the smaller firms in the relevant markets, the acquisition should not
be permitted to stand.

DISSENTING STATEMENT OF
COMMISSIONER HANFORD

By Commissioner HANFORD: I agree with Commissioger Dixon that
open-top van trailers and closed-top dry freight vans are distinct product
submarkets, and that the submarket which the majority has defined as
encompassing both types of trailers fails to reflect economic real@ty. Ac-
cordingly, I find I am unable to agree with the majority’s conclusion that
Budd’s purchase of Gindy constitutes entry by toehold acquisition. . . .

What we have here is a situation in which Budd was, prior to the
acquisition, an actual potential entrant into markets which are ch.ar-
acterized by high concentration and substantial barriers to effective
competition. Moreover, it was one of the few most likely potential en-
trants into these markets. Budd could have entered these markets by
toehold acquisition or de novo through internal expansion. It had the
capacity to do so. Had it entered in either of these two ways, it w0l_11_d
have been a direct competitor of Gindy, which at the time of the acquisi-
tion was ranked number two in the production of open-top van trailers. In
addition, the other leading firms in this market would have had to contend

with aggressive new competition from Budd as well as the existing A

competition from Gindy. . . .

of production and distribution that each does not comprise a separate product market, That 3

one can be substituted for the other by the end user, and that there is no price cross-elasticity

between them would be determinative. So it should be with open- and closed-top van - £

trailers.
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United States v. Falstaff Brewing Corp.
410 U.S. 526 (1973)

MR. JUSTICE WHITE delivered the opinion of the Court. . . .

As stipulated by the parties, the relevant product market is the produc-
tion and sale of beer, and the six New England States! compose the
geographic market. While beer sales in New England increased approxi-
mately 9.5% in the four years preceding the acquisition, the eight largest
sellers increased their share of these sales from approximately 74% to
81.2%. In 1960, approximately 50% of the sales were made by the four
largest sellers; by 1964, their share of the market was 54%; and by 1965,
the year of acquisition, their share was 61.3%. The number of brewers
operating plants in the geographic market decreased from 32 in 1935, to 11
in 1957, to six in 1964.%

Of the Nation’s 10 largest brewers in 1964, only Falstaff and two others
did not sell beer in New England; Falstaff was the largest of the three and
had the closest brewery.? In relation to the New England market, Falstaff
sold its product in western Ohio, to the west and in Washington, D.C., to
the south.

The acquired firm, Narragansett, was the largest seller of beer in New
England at the time of its acquisition, with approximately 20% of the
market; had been the largest seller for the five preceding years; had con-
stantly expanded its brewery capacity between 1960 and 1965; and had
acquired either the assets or the trademarks of several smaller brewers in
and around the geographic market.

The fourth largest producer of beer in the United States at the time of
acquisition, Falstaff was a regional brewer with 5.9% of the nation’s
production in 1964, having grown steadily since its beginning as a brewer
in 1933 through acquisition and expansion of other breweries. As of
January 1965, Falstaff sold beer in 32 states, but did not sell in the North-
east, an area composed of New England and states such as New York and
New Jersey; the area being the highest beer consumption region in the
United States. . . .

Falstaff met increasingly strong competition in the 1960s from four

_ £ brewers who sold in all of the significant markets. National brewers pos-

1 Maine, New Hampshire, Vermont, Massachusetts, Connecticut, and Rhode Island.

2 Nationally, the number of brewers decreased from 663 in 1935 to 140 in 1965.

3 Of the three ““top ten" brewers that were not selling in New England, Falstaff ranked
fourth nationally, the other two ranking eighth and ninth. From Boston, Massachusetts, the
distance to Falstaff's closest brewery was 844 miles, while the distance to the eighth and
pinth largest sellers’ breweries was 1,385 and 2,000 miles respectively.

- 4 A“regional,” as contrasted with a ‘*national’’ brewer, is one that is not selling in all the
significant national markets.
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sess competitive advantages since they are able to ad.vertise on a nation-
wide basis, their beers have greater prestige than regional or local l?eers,
and they are less affected by the weather or labor problems 1{1 a Qartlc’l,llar
region. Thus Falstaff concluded that it must convert from * regxonal to
““national’’ status, if it was to compete effectively with the national pro-
rs.5 . . .

, ducl:?:aefore the acquisition was accomplished, the United States.brought
Csuit . . . alleging that the acquisition would violate §7 begause its effect
may be to substantially lessen competition in the production and sale of
beer in the New England market. This contention was based on twp
grounds: because Falstaff was a potential entrant and because the acqui-
sition eliminated competition that would have existed had Falstaff entered
the market de novo or by acquisition and expansion of a smaller firm, a
so-called toehold acquisition.S . . . .

After a trial on the merits, the District Court found that the geogra:phlc
market was highly competitive; that Falstaff was desirous of becoming a
national brewer by entering the Northeast; that its manager.nept' was
committed against de novo entry; and that competition had not diminished
since the acquisition. . . . '

Also finding that the Government had failed to estabhsh' that the ac-
quisition would result in a substantial lessening of'competiuon, thq Dis-
trict Court entered judgment for Falstaff and dismissed the complaint.

I

Section 7 of the Clayton Act forbids mergers in any line of commerce
where the effect may be substantially to lessen competition or tend to
create a monopoly. The section proscribes many mergers between com-
petitors in a market . . . ; it also bars certain acquisitions of a market
competitor by a noncompetitor, such as a merger by an entra‘.n't who
threatens to dominate the market or otherwise upset market coqd_ntxons to
the detriment of competition. . . . Suspect also is the acquisition by_ a
company not competing in the market but so situated as to be a potential
competitor and likely to exercise substantial influence on .market be-
havior. Entry through merger by such a company, although its competi-
tive conduct in the market may be the mirror image of that of th.e a:cquxred
company, may nevertheless violate §7 because the entry eliminates a
potential competitor exercising present influence on the market. . . .

In the case before us, Falstaff was not a competitor in the New England
market, nor is it contended that its merger with Narragansett represented

an entry by a dominant market force. It was urged, however, that Falstaff

$ In 1958, Falstaff commissioned a study of actions it should take to maximize profits.

The study recommended, inter alia, that Falstaff becomg anational brewer by entering those
areas wh{re it was not then marketing its product, especially the Northeast, and that Falstaff

should build a brewery on the East Coast rather than buy. .
¢ Hereinafter, reference to de novo entry includes toehold acquisition as well.

£
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was a potential competitor so situated that its entry by merger rather than
de novo violated §7. The District Court, however, relying heavily on
testimony of Falstaff officers, concluded that the company had no intent
to enter the New England market except through acquisition and that it
therefore could not be considered a potential competitor in that market.
Having put aside Falstaff as a potential de novo competitor, it followed for
the District Court that entry by a merger would not adversely affect
competition in New England.

The District Court erred as a matter of law. The error lay in the as-
sumption that because Falstaff, as a matter of fact, would never have
entered the market de novo, it could in no sense be considered a potential
competitor. More specifically, the District Court failed to give separate
consideration to whether Falstaff was a potential competitor in the sense
that it was so positioned on the edge of the market that it exerted bene-
ficial influence on competitive conditions in that market. . . .

The specific question with respect to this phase of the case is not what
Falstaff’s internal company decisions were but whether, given its finan-
cial capabilities and conditions in the New England market, it would be
reasonable to consider it a potential entrant into that market. Surely, it
could not be said on this record that Falstaff’s general interest in the New
England market was unknown; . . . and if it would appear to rational
beer merchants in New England that Falstaff might well build a new
brewery to supply the northeastern market then its entry by merger be-
comes suspect under §7. The District Court should therefore have ap-
praised the economic facts about Falstaff and the New England market in
order to determine whether in any realistic sense Falstaff could be said to
be a potential competitor on the fringe of the market with likely influence
on existing competition.” This does not mean that the testimony of com-
pany officials about actual intentions of the company is irrelevant or is to
be looked upon with suspicion; but it does mean that theirs is not neces-
sarily the last word in arriving at a conclusion about how Falstaff should
be considered in terms of its status as a potential entrant into the market in

2 issue.

Since it appears that the District Court entertained too narrow a view
of Falstaff as a potential competitor and since it appears that the District

- Court’s conclusion that the merger posed no probable threat to competi-
. tion followed automatically from the finding that Falstaff had no intent to

7. .. Nor was there any lack of circumstantial evidence of Falstaff’s on-the-fringe

& competitive impact. As the record shows, Falstaff was in the relevant line of commerce, was
% admittedly interested in entering the Northeast, and had, among other ways . . . made its
g interest known by prior-acquisition discussions. Moreover, there were, as my Brother
& MARSHALL would put it, objective economic facts as to Falstaff's capability to enter the

B ‘};ew England market; and the same facts which he would have the District Court look to in
- dete!

e

g whether the particular theory of potential competition we do not reach has been

y: i\;ialat‘.ed, would be probative of violation of §7 through loss of a procompetitive on-the-fringe
E- influence. . . .
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enter de novo, we remand this case for ic Distric_t Court to make the
proper assessment of Falstaff as a potential competitor.

1

Because we remand for proper assessment of Falstaff as an o.n-the}
fringe potential competitor, it is not necessary to reach the q;estlon 0
whether §7 bars a market-extension merger by a company whose elzatx;y
into the market would have no inﬂugnce whatsoevex: on the prezent's i
of competition in the market—that is, tl;e entrant will not be a lomm‘al.vne
force in the market and has no current mﬂuenf:e in _thc marketplace. c
leave for another day the question of the applicability of §7 toa me:rﬁgler
that will leave competition in the marketplace exactly as it was, 'Icllelthzt
hurt nor helped, and that it is challengeable under §7 only on groulrlx lz
the company could, but did not, entcx_' fie novo or through toeho beac;,
quisition and that there is less competition than there would have bee

n in such a manner. . . . ) .
hadTﬁ:t;’l{dz‘::ent of the District Court dismissing the complaint against
Falstaff is reversed, and the case is remanded for further proceedings
consistent with this opinion.

So ordered.

MR. JUSTICE MARSHALL, concurring in the result.

. . . I'would hold that where, as here, strong obj.ec:tivc evidence inc.li-
cates that a firm is a potential entrant into a market, it is error for the trial

j rely solely on the firm’s subjective predicti?n of its own future
Jcl:)ig:uzct’. iVS;lile slfch subjective evid_encc is probative on the issue e:f
potential entry, it is inherently unreliable and must be used wx'th gr &
care. Ordinarily, the district court should presume that obJectuf y ¢
measurable market forces will govern a firm’s futur? conduct. Onl.y when j
there is a compelling demonstration that a firm will not .follovs: its eco- ]
nomic self-interest may the district court.cor}mder §ubjecuve cv:dgnce in §
predicting that conduct. Even then, subjef:uve evidence shogld e p;: i
ferred only when the objective evidence is weak or contmdnctoryl.mnd :
cause the District Court failed to apply these standards, I would re :

the case for further consideration.

[In this section, MR. JUSTICE MARSHALL presents a detailed dis-

ion of the nature of the relevant product and geogmp.hlg markets, L
:;;lrfxséglr: of the beer industry, and the salient characteristics of Falstaff,

and Narragansett.]
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I

[After discussing the factual background MR. JUSTICE MARSHALL

tumns to a discussion of the appropriate legal standards to be applied in
this case.]

A. The Purposes of §7

As is clear from its face, §7 was designed to deal with the anticompeti-
tive effects of excessive industrial concentration caused by the corporate
marriage of two competitors. *‘It is the basic premise of [§7] that competi-
tion will be most vital ‘when there are many sellers, none of which has any
significant market share.’* United States v. Aluminum Co. of America,
377 U.S., at 280,

But §7 does more than prohibit mergers with immediate anticompeti-
tive effects. The Act by its terms prohibits acquisitions which ‘‘may
- . . Substantially . . . lessen competition, or . . . tend to create a
monopoly.”” The use of the subjunctive indicates that Congress was con-
cerned with the potential effects of mergers even though, at the time they
occur, they may cause no present anticompetitive consequences. See,
€.8., FTC v. Procter & Gamble Co., 386 U.S. 568, 577 (1967). . . .

B. Modes of Potential Competition

Since 1950, we have repeatedly applied §7 to cases where the merging
firms competed in the same line of commerce, and we have been willing to
t define the line of commerce liberally so as to reach anticompetitive prac-
B tices in their “incipiency.” . . . But in keeping with the spirit of the
g Celler-Kefauver Amendment, we have also applied §7 to cases where the
i acquiring firm is outside the market in which the acquired firm competes.

. These cases fall into three broad categories which, while frequently over-
k- lapping, can be dealt with separately for analytical purposes.
Y 1. The Dominant Entrant. In some situations, a firm outside the
. market may have overpowering resources which, if brought to bear within
the market, could ultimately have a substantial anticompetitive effect. If
such a firm were to acquire a company within the relevant market, it
ight drive other marginal companies out of business, thus creating an
pligopoly, or it might raise entry barriers to such an extent that potential
B new entrants would be discouraged from entering the market. C¥, Ford
S Motor Co. v. United States, 405 U.S. 562, 567-568 (1972); FTC v. Proc-
Eter & Gamble Co., 386 U.S., at 575.8 Such a danger is especially intense

ymcd States v. Philadelphia National Bank, 374 U.S. 321, 370 (1963). Moreover, entry by
r8cquisition has the added evil of eliminating one firm in the market and thus increasing the
& burden on the remaining firms which must compete with the dominant entering firm,
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when the market is already highly concentrated or entry barriers are
already unusually high before the dominant firm enters the market.

2. The Perceived Potential Entrant. Even if the entry of a firm does
not upset the competitive balance within the market, it may be that the
removal of the firm from the fringe of the market has a present anticom-
petitive effect. In a concentrated oligopolistic market, the presence of a
large potential competitor on the edge of the market, apparently ready to
enter if entry barriers are lowered, may deter anticompetitive conduct
within the market. . . . When the lingering firm enters the market by
acquisition, the competitive influence exerted by the firm is lost with no
offsetting gain through an increase in the number of companies seeking a
share of the relevant market. The result is a net decrease in competitive
pressure.? . . .

3. The Actual Potential Entrant. Since the effect of a perceived po-
tential entrant depends upon the perception of those already in the mar-
ket, it may in some cases be difficult to prove. Moreover, in a market
which is already competitive, the existence of a nerceived potential en-
trant will have no present effect at all.!? The entry by acquisition of such a
firm may nonetheless have an anticompetitive effect by eliminating an
actual potential competitor. When a firm enters the market by acquiringa
strong company within the market, it merely assumes the position of that
company without necessarily increasing competitive pressures. Had such
a firm not entered by acquisition, it might at some point have entered de
novo. An entry de novo would increase competitive pressures within the
market, and an entry by acquisition eliminates the possibility that such an
increase will take place in the future. Thus, even if a firm at the fringe of
the market exerts no present procompetitive effect, its entry by acquisi-
tion may end for all time the promise of more effective competition at
some future date.

Obviously, the anticompetitive effect of such an acquisition depends
on the possibility that the firm would have entered de novo had it not

entered by acquisition. If the company would have remained outside the
market but for the possibility of entry by acquisition, and if it is exerting
no influence as a perceived potential entrant, then there will normally be
no competitive loss when it enters by acquisition. Indeed, there may even
be a competitive gain to the extent that it strengthens the market position
of the acquired firm.!! Thus, mere entry by acquisition would not prima
facie establish a firm’s status as an actual potential entrant. For example,
afirm, although able to enter the market by acquisition, might, because of
inability to shoulder the de novo start-up costs, be unable to enter de
novo. But where a powerful firm is engaging in a related line of commerce
at the fringe of the relevant market, where it has a strong incentive to
enter the market de novo, and where it has the financial capabilities to do
s0, we have not hesitated to ascribe to it the role of an actual potential
entrant. In such cases, we have held that §7 prohibits an entry by acquisi-
tion since such an entry eliminates the possibility of future actual compe-
tition which would occur if there were an entry de novo. . . .

C. Problems of Proof—The Role of Subjective Evidence

. . . The unavoidable problems of proof are compounded in some
cases by the relevance of subjective statements of future intent by the
managers of the acquiring firm. Although not susceptible of precise
analysis, the objective conditions of the market may at least be measured
and quantified. But there exists no very good way of evaluating a subjec-
tive statement by the manager of a firm that the firm does or does not
intend to enter a given market at some future date.

Fortunately, in two of the three forms of potential competition, such
subjective evidence has no role to play. Clearly, in the case of a dominant
entrant, the only issue is whether the firm's entry by acquisition will so
upset objective market forces as to substantially reduce future competi-
tion. Since the firm will have already taken steps to enter the market by
the time a §7 action is filed, its statements of subjective intent are irrele-
vant.

Similarly, when the Government proceeds on the theory that the ac-
§ quiring firm is a perceived potential entrant, testimony as to the subjective
g intent of the acquiring firm is not probative. The perceived potential en-
' trant exerts a procompetitive effect because companies in the market
§ Pperceive it as a potential entrant. The companies in the market may en-
£ tertain this perception whether the perceived potential entrant is in fact a
potential entrant or not. Thus, a firm on the fringe of the market may exert
k. a procompetitive effect even if it has no intention of entering the market,
£ 50 long as it seems to those within the market that it may have such an

? Thus, whereas the practical difference between entry by acquisition and entry de novo
may be marginal in the case of a dominant entrant, . . . it is crucial in the case of a
perceived potential entrant, If the perceived potential entrant enters de novo, its deterrent
effect on anticompetitive practices remains and the total number of firms competing for
market shares increases. But when such a firm enters by acquisition, it merely steps into the
shoes of the acquired firm. The result is no net increase in the actual competition for market
ms and the removal of a threat exerting procompetitive influence from outside the

et.

19 Still, even if the market is presently competitive, it is possible that it might grow less
competitive in the future. For example, a market might be so concentrated that even though  #
it is presently competitive, there is a serious risk that parallel pricing policies might emerge -§
sometime in the near future. In such a situation, an effective competitor lingering on the 3
fringe of the market—what might be called a potential perceived potential entrant—could
exert a deterrent force when anticompetitive conduct is about to emerge. As its very name
suggests, however, such a firm would be still a further step removed from the exertion of .3
actual, present competitive influence, and the problems of proof are compounded accords ‘3
ingly—particularly in light of the showing of reasonable probability required under §7.

U However, if the acquired firm is strengthened to such an extent that it upsets the
% market balance and drives its competitors out of the market, the acquiring firm takes on the
f characteristics of a dominant entrant, and the merger may therefore violate §7 under that
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intention, . . . It follows that subjecltive te?:imony by the managers of
ived potential entrant is irrelevant. o
thergxl;rc:vcr, sﬁbjective statements of management are p.robatxve in cases
where the acquiring firm is alleged to be an actual potential entrant. First,
management’s statements that it does not intend to m.ake ade novo mar-
ket entry, together with its associated reasons, provide an expert Juflg-
ment on the conclusions to be drawn by the trier of fact from the gbjecnve
market forces. Just as the Government may introduce expert testimony to
inform and guide the trial court with respect to the appropriate busme§s
judgments to be derived from the objective data, so tgo the defeqda.nt is
entitled to present the evaluation of its own “‘experts who may mclud_e
jts management personnel. Although such evidence from_ m?nagement is
obviously biased and self-serving, it is nonetheless admissible to prove
that the objective market pressures do not favora de. novo qntry. .
More significantly, management’s statement of. subjective mte:nt,.lf be-
lieved, affects the firm’s status as an actual potential entrant. As }ndlcatefl
above, the actual potential entrant’s entry })y acqm_smop is anticompeti-
tive only if it eliminates some future possibility that it rmght have entered
de novo. An unequivocal statement by management tl§at 1t.has absolutel_y
no intention of entering the market de novo at any time In the futul:e is
relevant to the issue of whether the possibility of sucl} an entry ;ms}s.
After all, the character of management is itself essentially an objecnye
* factor in determining whether the acquiring firm is an actual potential
entlgiritalthough subjective evidence is probati've. and admissible in acgual
potential-entry cases, its utility is sharply ‘lumted. We have certafnly
never suggested that subjective evidence of likely future entry is required
ut a §7 case. . . .
° E?)l;edg our irior cases hold that the district courts are bognd by sub-
jective statements of company officials that they have no intention of
making a de novo entry. We have emphasized t.hat- the decision thther
the acquiring firm is an actual potential entrant is, in the !ast analysis, an
independent one to be made by the trial court on .ﬂl.e. basis of all relevant
evidence properly weighted according to its credibility. . . .

. . . [Slubjective evidence has,
actual potential-entry cases.
Government need only show
favor a de novo entry and that the alleged p
nomic capability to make such an entry. To be sure,

otential entrant has the eco-

I -

may be relevant, To the extent that such statements are believed by the firms within the .
market, they affect their perception out
in that event, the statements of intent are adnussnb_le.
but, rather, as one of the objective factors controlling

market.

not to s..ow subjective state ?f mmd.
the perception of the firms within t

at best, only a marginal role to play in
In order to make out a prima facie case, the 8
that objectively measurable market data

the defendant may 4
12 Public statements by management that the firm does not intend to enter the market

of the firm outside the market as a potential entrant. But 'd
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then introduce subjective testimony in rebuttal, and in the rare case where
the objective evidence is evenly divided, it is conceivable that extremely
credible subjective evidence might tip the balance. But where objectively
measurable market forces make clear that it is in a firm’s economic self-
interest to make a de novo entry and that the firm has the economic
capability to do so, I would hold that it is error for the District Court to
conclude that the firm is not an actual potential entrant on the basis of
testimony by company officials as to the firm's future intent.!3

. . . [Alny statement of future intent will be inherently self-serving. A
defendant in a §7 case such as this wishes to enter the market by acquisi-
tion and its managers know that its ability to do so depends upon whether
it can convince a court that it would not have entered de novo if entry by
acquisition were prevented. It is thus strongly in management’s interest to
represent that it has no intention of entering de novo—a representation
which is not subject to external verification and which is so speculative in
nature that it could virtually never serve as the predicate for a perjury
charge.

Moreover, in a case where the objective evidence strongly favors entry
de novo, a firm which asks us to believe that it does not intend to enterde
novo by implication asks us to believe that it does not intend to act in its
own economic self-interest. But corporations are, after all, profit-making
institutions, and, absent special circumstances, they can be expected to
follow courses of action most likely to maximize profits. . . . The trier
of fact should, therefore, look with great suspicion upon a suggestion that
b a company with an opportunity to expand its market and the means to
8 seize upon that opportunity will follow a deliberate policy of self-abnega-

£ tion if the route of expansion first selected is legally foreclosed to
g it. . . .

o o SR cororieg e RS

I

. ... The objective evidence in the record strongly suggests that
b Falstaff had both the capability and the incentive to enter the New En-
. gland market de novo. It is undisputed that it was in Falstaff’s interest to
. gain the status of a national brewer in the near future and that New

)
Bt

4

o

1 It might be argued that economic decisions are ‘‘inherently subjective’” and that any
B attempt to derive objective conclusions from economic data is futile. If this observation

_means that different people reach different conclusions from the same objective data, then
E the point must, of course, be conceded. Similarly, if the point is that economic predictions
f are difficult and fraught with uncertainty, it is well taken. . . . But although the factual

‘gontroversies in §7 cases may prove difficult to resolve, the statutory scheme clearly de-
.mands their resolution. . . . Section 7 by its terms requires the trial judge to make a
[ prediction, and it is entirely possible that others may reasonably disagree with the conclu-
E sion he reaches. . . . While it may be true that different people see economic facts in
8 different light, §7 gives federal judges and juries the responsibility to reach their conclusions

#sto the economic facts. And **[iJf justice requires the fact to be ascertained, the difficulty of
ydoing so is no ground for refusing to try.”” O. Holmes, The Common Law 48.
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England was a logical area to begin its expansion. Indeed, Falstaff’s own
actions in entering the New England market support this conclusion. Nor
can it be doubted that Falstaff had the economic capability to enter New
England. Falstaff is the Nation’s fourth largest brewer and the largest still
outside of New England. It has been consistently profitable in recent
years, has an excellent credit rating, and had, in 1964, enough excess
capital to finance a 10-year, $35 million expansion project. . . .

To be sure, Falstaff introduced a great deal of evidence tending to show
that entry de novo would have been less profitable for it than entry by
acquisition. I have no doubt that this is true. Indeed, if it can be assumed
that Falstaff is a rational, profit-maximizing corporation, its own decision
offers strong proof that entry by acquisition was the preferable alterna-
tive. But the test in §7 cases is not whether anticompetitive conduct is
profit maximizing. The very purpose of §7 is to direct the profit incentive
into channels which are procompetitive. Thus, the proper test is whether
Falstaff would have entered the market de novo if the preferable alterna-
tive of entry by acquisition had been denied it. The objective evidence
strongly suggests that such an entry would have occurred. .

MR. JUSTICE REHNQUIST, with whom MR. JUSTICE STEWART
concurs, dissenting.

. . . Although agreeing with my Brother MARSHALL'S criticism of
the Court’s reason for remanding this case, I cannot agree with his
grounds for remanding to the District Court for reconsideration. That
theory is based, erroneously I believe, on the notion that there is an
identifiable difference between *‘objective’” and *‘subjective’ evidence in
an antitrust case such as this. My Brother MARSHALL would have the
District Court weigh “‘objective’ evidence more heavily than *‘subjec-
tive’ evidence. In the field of economic forecasting in general, and in the
area of potential competition in particular, however, the distinction be-

tween “‘objective’’ and ‘*subjective’ evidence is largely illusory. It is, I 9

believe, incorrect to state that a trier of fact can determine *‘objectively”

what *is in a firm’s economic self-interest.”” Such a determination is
guesswork. The term *‘economic self-interest” is a convenient shorthand . §
for describing the economic decision reached by an individual or firm, but
does not connote some simple, mechanical formula which determines the

input values, or their assigned welght in the process of economic dec
sion-making. The simple fact is that any economic decision is largel
subjective. In the instant case, Falstaff sought to prove why it was not i
the “‘economic self-interest’ of that firm to enter a new geographic mar:
ket without an established distribution system. Its explanation is as *‘o!

jective” as any of the evidence offered by the Government to show why a’®

hypothetical Falstaff should enter the market. The question of who i

P
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**actual potential competitor’’ is entirely factual. In deciding questions of
fact, it is the province of the trier to weigh all of the evidence; but it is
peculiarly his province to determine questions of credibility. . . .

United States v. Marine Bancorporation, Inc., et al.
418 U.S. 602 (1974)
MR. JUSTICE POWELL delivered the opinion of the Court.

- The United States brought this civil antitrust action under §7 of the
j  Clayton Act . . . to challenge a proposed merger between two commer-
. cial banks. The acquiring bank is a large, nationally chartered bank based
in Seattle, Washington, and the acquired bank is a medium-size, state-
chartered bank located at the opposite end of the State in Spokane. The
F banks are not direct competitors to any significant degree in Spokane or
¢ any other part of the State. They have no banking offices in each other’s
- home cities. The merger agreement would substitute the acquiring bank
£ for the acquired bank in Spokane and would permit the former for the first
P time to operate as a direct participant in the Spokane market.
. The proposed merger would have no effect on the number of banks in
4 Spokane. The United States bases its case exclusively on the potential-
competition doctrine under §7 of the Clayton Act. It contends that if the
¢ merger is prohibited, the acquiring bank would find an alternate and more
. competitive means for entering the Spokane area and that the acquired
bank would ultimately develop by internal expansion or mergers with
: smaller banks into an actual competitor of the acquiring bank and other
large banks in sections of the State outside Spokane. The Government
: funher submits that the merger would terminate the alleged procompeti-
. tive influence that the acquiring bank presently exerts over Spokane
bauks due to the potential for its entry into that market,.
~ After a full trial, the District Court held against the Government on all
[ aspects of the case. We affirm that court’s judgment. We hold that in
applying the potential-competition doctrine to commercial banking,
courts must take into account the extensive federal and state regulation of
. banks, particularly the legal restraints on entry unique to this line of
. commerce. The legal barriers to entry in the instant case, notably state-
® law prohibitions against de novo branching, against bra.nchmg from a
8 branch office, and against multibank holdmg companies, compel us to
§ conclude that the challenged merger is not in violation of §7.

I. BACKGROUND

A. Facts

' The acquiring bank, National Bank of Commerce (NBC), is a national
g association with its principal office in Seattle, Washington. Lo-

3. nkin
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clude for themselves that there is a realistic expectation that the new 1§

entrant will appropriate for itielf a substantial part of the business of the
j etitors in the market. o N
ma_'}ol:ec(o:?l})n then delivers the coup de grace tgy imposm; 1.ts own visions
of reality in commercial banking markets: without unlimited branchlgg
authority in the market involved, no newcomer to the mafket can
sufficiently successful against others, whc.).have the authgnty, to be a
substantial competitor and to merit recognition under doctrines of poten-
tial competition. No new entrant can attain, let us say, 15or 20.percent of
the banking business in the Spokane area unless it has branching author-
ity. The Court apparently insists this will be true no matter wher.e the nez
banking office is located and no matter who an.d I:IOW well equnpped an
financed and new entrant may be. This is clalmlqg a prescience that I
doubt the Court has and is a view of tt_le effectiveness and worth of
competition, though having modest beginnings, that I do not share. . . .

7

Joint Ventures—
A Form of Merger

Joint ventures can be defined as the creation of new, jointly owned
business enterprises by two or more corporations. Such ventures provide
especially formidable problems for students of antitrust because of their
potential for both good and evil. On the one hand, they provide a means
by which resources can be pooled and risks shared; this often makes
possible the completion of projects which, but for the joint venture, would
not have been undertaken. On the other hand, the fact that potential
competitors choose to operate jointly, rather than as rivals, is disturbing.
The courts, in apparent recognition of the potential of joint ventures for
increasing competition in some instances and diminishing it in others,
have adopted a relatively flexible position toward them. In the Terminal
Railroad decision, the Supreme Court recognized the value of the venture
itself, yet sought to mitigate its anticompetitive consequences through the
requirement of fair and equal access. In the Penn-Olin case the Court
sought to extend and refine its analysis of joint ventures, particularly as it
related to the question of potential competition,!

United States v. Terminal Railroad
Association of St. Louis
224 U.S. 383 (1912)
MR. JUSTICE LURTON delivered the opinion of the Court.

The United States filed this bill to enforce the provisions of the Sher-
man Act of July 2, 1860 . , . against thirty-eight corporate and individual
defendants . . . as a combination in restraint of interstate commerce and
as a monopoly forbidden by that law. , . ,

The principal defendant is the Terminal Railroad Association of St.

! In this regard see especially Section 8 of the decision, wherein JUSTICE CLARK

attempts to define a series of rules for cvaluating the consequences of joint ventures.
2149
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Louis, hereinafter designated as the Terminal Company. It is a corpora-
tion of the State of Missouri, and was organized under an agreement made
in 1889 between Mr. Jay Gould and a number of the defendant railroad
companies for the express purpose of acquiring the properties of several
independent terminal companies at St. Louis with a view to combining
and operating them as a unitary system. .

. . . These properties included the great union station, the only exist-
ing railroad bridge—the Eads or St. Louis Bridge—and every connecting
or terminal company by means of which that bridge could be used by
railroads terminating on either side of the river. . . .

. . . [Flor a time, there existed three independent methods by which
connection was maintained between railroads terminating on either side
of the river at St. Louis: first, the original Wiggins Ferry Company, and its
railway terminal connections; second, the Eads Railroad Bridge and the
several terminal companies by means of which railroads terminating at St.
Louis were able to use that bridge and connect with one another, con-
stituting the system controlled by the Terminal Company, and, third, [t]he
Merchants’ Bridge and terminal facilities owned and operated by com-
panies in connection therewith.

This resulted in some cases in an unnecessary duplication of facilities,
but it at least gave to carriers and shippers some choice, a condition
which, if it does not lead to competition in charges, does insure competi-
tion in service. Important as were the considerations mentioned, their
independence of one another served to keep open the means for the
entrance of new lines to the city, and was an obstacle to united opposition
from existing lines. The importance of this will be more clearly seen when
we come to consider the topographical conditions of the situation.

That the promoters of the Terminal Company designed to obtain the
control of every feasible means of railroad access to St. Louis, or means
of connecting the lines of railway entering on opposite sides of the river, is
manifested by the declarations of the original agreement, as well as by the
successive steps which followed. . . .

We come, then, to the question upon which the case must turn: Has the
unification of substantially every terminal facility by which the traffic of
St. Louis is served resulted in a combination which is in restraint of trade
within the meaning and purpose of the Anti-trust Act?

It is not contended that the unification of the terminal facilities of a
great city where many railroad systems center is, under all circumstances
and conditions, a combination in restraint of trade or commerce. Whether
it is a facility in aid of interstate commerce or an unreasonable restraint
forbidden by the act of Congress . . . will depend upon the intent to be
inferred from the extent of the control thereby secured over instrumen-
talities which such commerce is under compulsion to use, the method by
which such control has been brought about and the manner in which that
control has been exerted.

7/Joint Ventures—A Form of Merger 341

The consequence to interstate commerce of this combination cannot be
appreciated without a consideration of natural conditions greatly affecting
the railroad situation at St. Louis. Though twenty-four lines of railway
converge at St. Louis, not one of them passes through. About one-half of
these lines have their termini on the Illinois side of the river. The others,
coming from the west and north, have their termini either in the city or on
its northern edge. . . . The cost of construction and maintenance of rail-
road bridges over so great a river makes it impractical for every road
desiring to enter or pass through the city to have its own bridge. The
obvious solution is the maintenance of toll bridges open to the use of any
and all lines upon identical terms. . . . The first bridge, called the Eads
Bridge, was, and is, a toll bridge. Any carrier may use it on equal terms.
But to use it there must bc access over rails connecting the bridge and the
railway. On the St. Louis side the bridge terminates at the foot of the great
hills upon which the city is built; on the Illinois side it ends in the low and
wide valley of the Mississippi. This condition resulted in the organization
of independent companies which undertook to connect the bridge on each
side with the various railroad termini. . . . Thus, though the bridge
might be used by all upon equal terms, it was accessible only by means of
the several terminal companies operating lines connecting it with the rail-
road termini.

This brought about a condition which led to the construction of the
second bridge, the Merchants’ Bridge. This, too, was, and is, a toll bridge,
and may be used by all upon equal terms. . . . But this Merchants’
Bridge, like the Eads Bridge, had no rail connections with any of the
existing railroad systems, and these facilities, as in the case of the Eads
Bridge, were supplied by a number of independent railway companies
who undertook to fill in the gaps between the bridge ends and the termini
of railroads on both sides of the river. . . . Now, it is evident that these
lines connecting railroad termini with the railroad bridges dominated the
situation. They stood, as it were, just outside the gateway, and none could
enter, though the gate stood open, who did not comply with their
terms. . . .

The result of the geographical and topographical situation is that it is,
as a practical matter, impossible for any railroad company to pass
through, or even enter St. Louis, so as to be within reach of its industries
or commerce, without using the facilities entirely controlled by the Ter-
minal Company. . . . Nor is this effect denied, for the learned counsel
representing the proprietary companies, as well as the Terminal Com-
pany, say in their filed brief: **There indeed is compulsion, but it is inher-
ent in the situation. The other companies use the terminal properties
because it is not possible to acquire adequate facilities for themselves.
The cost to any one company is prohibitive.’’” Obviously, this was not true
before the consolidation of the systems of the Wiggins Ferry Company
and the Merchants' Bridge Company with the system theretofore con-
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trolled by the Terminal Company. T'hat the nonpfopnetary cor}:)palt:es
might have been compelled to use the instrumentalities of one or t de ot 161:
of the three systems then available, and that the adyantages secured mig ¢
not have been so great as those offered by th'e unified system now (3perd
ated by the Terminal Company, must be adn1.1tted. But ghat there existe
before the three terminal systems were combined a.cons1derable measu;
of competition for the business of the other. companies, angi a largcrfp:;]wse
of competition, is undeniable. . . . The independent exnstenge of t?
three terminal systems was, therefore, a menace to completg %mmat!og
as keeping open the way for greater cqmpem.xon. Only by their a _sc:jrp ;(:1 !
or some equivalent arrangement was it posslble to exclude: frqm in ept -
dent entrance . . . any . . . company which might desire its own ter.
m”’ﬁ]l:.physical conditions which compel th_e use qf the combmedhsys&;r:
by every road which desires to cross t.he river, either to serve t e'coth
merce of the city or to connect with lines separated by the river, is the
factor which gives greatest color to the unlqwfulness of the co_mll)matlog
as now controlled and operated. If the‘Termlpal Company was in :il(viv tzrl:
fact the agent of all, the mere unification which has occurred WO:l. ! :
on quite a different aspect. It becomes, therefore, of the ptmos 1mpTh
tance to know the character and purpose of the corporatlon.. Ce ; le
fact that the Terminal Company is not an mdependeqt corporation ata li
of the utmost significance. There are twenty-four. railroads co.nvergl.nag]'a
St. Louis. The relation of the Terminal Company is not one of nppartlh ity
to each of them. It was organized in 1889, at Ehe instance of six qf t le'se
railroad companies, for the purpose of acquiring all existing terlrlmna in-
strumentalities for the benefit of the complpatlon, and .such ot er com-
panies as they might thereafter admitbto Jomtdowne;shlp by unanimous
t, and upon a consideration to be agreed upon. . . .
cm’ll"slf:t ’these tl‘:xcilities were not to be 'a<':quired for the benefitdof ?qy
railroad company which might desire a joint use .there.of wasdm:\1 :, ptl?::-
by a provision in the contract [of 188?] e wh!ch stipulate t at ot e
railroad companies not named therelr_l as proprietary companies mig X
only be admitted ‘‘to joint use of sa.ld terminal system on unamn(;ou
consent, but not otherwise, of the directors of the first party, and on
payment of such a consideration as the.y may determine, apd lon signing
this agreement,”” etc. Inasmuch as the directors of the T.ermma Comp:.my
consisted of one representative of each pf the proprietary com.llalalrlnes,
selected by itself, it is plain that each of said companies had and sti . tas a
veto upon any joint use or control of terminals by any non-proprietary
con‘;&: nfla,l.il .tc.) hnd . . . any provision abrogating 'the requirement gf
unanimous consent to the admission of other companies to the ownershl.lla1
of the Terminal Company, though counsel say that no such company wil
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now find itself excluded from joint use or ownership upon applica-
tion. . . .

By still another clause in the agreement the proprietary companies
obligate themselves to forever use the facilities of the Terminal Company
for all business destined to cross the river. This would seem to guarantee
against any competitive system, since the companies to the agreement
now control about one-third of the railroad mileage of the United
States. . . .

That through their ownership and exclusive control they are in posses-
sion of advantages in respect to the enormous traffic which must use the
St. Louis gateway, is undeniable. That the proprietary companies have
not availed themselves of the full mcasure of their power to impede ftree
compctition of outside companies, may be true. Aside from their power
under all of the conditions to exclude independent entrance to the city by
any outside company, their control has resulted in certain methods which
are not consistent with freedom of competition. . . .

We are not unmindful of the essential difference between terminal
Systems properly so described and railroad transportation companies.
The first are but instrumentalities which assist the latter in the transfer of
traffic between different lines, and in the collection and distribution of
traffic. They are a modern evolution in the doing of railroad business, and
are of the greatest public utility. They, under proper conditions, do not
restrain, but promote commerce., |, ..

While, therefore, the mere combining of several independent terminal
Systems into one may not operate as a restraint upon the interstate com-
merce which must use them, yet there may be conditions which will bring
such a combination under the prohibition of the Sherman Act. . . .

It cannot be controverted that, in ordinary circumstances, a number of
independent companies might combine for the purpose of controlling or
acquiring terminals for their common but exclusive use. In such cases
other companies might be admitted upon terms or excluded altogether. If
such terms were too onerous, there would ordinarily remain the right and
power to construct their own terminals. But the situation at St. Louis is
most extraordinary, and we base our conclusion in this case, in a large
measure, upon that fact. The *‘physical or topographical condition pecu-
liar to the locality,” which is advanced as a prime Jjustification for a
unified system of terminals, constitutes a most obvious reason why such a
unified system is an obstacle, a hindrance and a restriction upon interstate
commerce, unless it is the impartial agent of all who, owing to conditions,
are under such compulsion, as here exists, to use its facilities. The witness
upon whom the defendants chicfly rely to uphold the advantages of the
unified system which has been constructed, Mr. Albert L. Perkins, gives

this as his unqualified judgment. . . . The witness, however, points out
that such a terminal company should be the agent of every company and,
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furthermore, that its service should not be for profit or gain. In short, ttzat
every railroad using the service should be a joint owner and equally in-
terested in the control and management. . . .

The terminal properties in question are not so controlled and managed,
in view of the inherent local conditions, as to escape condemnation as a
restraint upon commerce. They are not under a common control and

" ownership. Nor can this be brought about unless the prohibition against

the admission of other companies to such control is stricken out and
provision made for the admission of any company to an equal;ontrol and
management upon an equal basis with the present proprietary com-
panies. . . . )

We come now to the remedy. . . . If, as we have already said, the
combination of two or more mere terminal companies into a single system
does not violate the prohibition of the statute against contracts and com-
binations in restraint of interstate commerce, it is because such a cpmbl-
nation may be of the greatest public utility. But when, as here, the inher-
ent conditions are such as to prohibit any other reasonable means of
entering the city, the combination of every such facility under the exclu-
sive ownership and control of less than all of the companies under com-
pulsion to use them violates both the first and second sections of the act,
in that it constitutes a contract or combination in restraint of commerce
among the States and an attempt to monopolize commerce among the
States which must pass through the gateway of St. Louis. . . . '

Plainly the combination which has occurred would not be an illegal
restraint under the terms of the statute if it were what is claimed for it, a
proper terminal association acting as the impartial agent of every line
which is under compulsion to use its instrumentalities. If, as we have
pointed out, the violation of the statute, in view of the inherent physical
conditions, grows out of administrative conditions which may be elimi-
nated and the obvious advantages of unification preserved, such a modifi-
cation of the agreement between the Terminal Company and the proprie-
tary companies as shall constitute the former the bona fide agent and
servant of every railroad line which shall use its facilities, and an inhibi-
tion of certain methods of administration to which we have referred, will
amply vindicate the wise purpose of the statute, and will preserve to the
public a system of great public advantage.

These considerations lead to a reversal of the decree dismissing the
bill. This is accordingly adjudged and the case is remanded to the District
Court, with directions that a decree be there entered directing the parties
to submit to the court, within ninety days after receipt of mandate, a plan
for the reorganization of the contract between the fourteen defendant
railroad companies and the Terminal Company, which we have pointed
out as bringing the combination within the inhibition of the statute.

First. By providing for the admission of any existing or future railroad
to joint ownership and control of the combined terminal properties, upon
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such just and reasonable terms as shall place such applying company upon
a plage of equality in respect of benefits and burdens with the present
proprietary companies.

Second. Such plan of reorganization must also provide definitely for
the use of terminal facilities by any other railroad not electing to become a
joint owner, upon such just and reasonable terms and regulations as will,
inrespect of use, character and cost of service, place every such company
upon as nearly an equal plane as may be with respect to expenses and
charges as that occupied by the proprietary companies. . . .

Reversed and remanded accordingly.

United States v. Penn-Olin Chemical Co.
378 U.S. 158 (1964)
MR. JUSTICE CLARK delivered the opinion of the Court.

Pennsalt Chemicals Corporation and Olin Mathieson Chemical Cor-
poration jointly formed Penn-Olin Chemical Company to produce and-sell
sodium chlorate in the southeastern United States. The Government
seeks to dissolve this joint venture as violative of both Section 7 of the
Clayton Act and Section 1 of the Sherman Act. This direct appeal
. . . from the United States District Court for the District of Delaware,
raises two questions. First, whether Section 7 of the Clayton Act is
applicable where two corporations form a third to engage in a new enter-
prise; and, second, if this question is answered in the affirmative, whether
there is a violation of Section 1 or Section 7 under the facts of this case.
The trial court found that the joint venture, on this record, violated
neither of these sections and found it unnecessary to reach the first ques-
tion. . . . In view of the importance of each of these questions in the
administration of the antitrust laws, we noted probable jurisdiction.
. . . We have concluded that a joint venture as organized here would be
subject to the regulation of Section 7 of the Clayton Act and, reaching the
merits, we hold that while on the present record there is no violation of
Section 1 of the Sherman Act, the District Court erred in dismissing the
complaint as to Section 7 of the Clayton Act. Accordingly, the judgment is
vacated and remanded for further consideration.

1. LINE OF COMMERCE, RELEVANT MARKET, ETC.

At the outset it is well to note that some of the troublesome questions
ordinarily found in antitrust cases have been eliminated by the parties.
First, the line of commerce is a chemical known as sodium chlo-
rate. . . . All sodium chlorate of like purity is usable interchangeably
and is used primarily in the pulp and paper industry to bleach the pulp,
making for a brighter and higher quality paper. . . . The pulp and paper
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industry consumes about 64% of total production of soglipm chlorgte. The
chemical is also employed in the production of herblcgdes, agricultural
chemicals and in certain derivatives, such as ammonium perchlorate.
Next, the relevant market is not disputed. It is the southeas'tem part of the
United States. Nor is the fact that Olin has never engaged in the commer-
cial production of sodium chlorate contested. It has pux:chased and does
purchase amounts of the chemical for internal consumption and has acted
as sales agent for Pennsalt in the southeastern territory under contracts
dated in December 1957 and February 1958. Olin also owns a pateqted
process for bleaching pulp with chlorine dioxide. This process requires
sodium chlorate and has been widely used by paper manufacturers under
royalty-free licenses. . . .

2. THE COMPANIES INVOLVED

Pennsalt is engaged solely in the production and sale of chemicals and
chemical products throughout the United States. Its assets are around a
hundred million dollars and its sales are about the same amount. Its
sodium chlorate production is located at Portland, Oregon, with a capac-
ity of some 15,000 tons as of 1959. It occupiqd 57.8% of th.e market west of
the Rocky Mountains. It has marketed sodium chlgrate in Fhe southeasf-
ern United States to some extent since 1957. Its shipments into tlgat terri-
tory in 1960 were 4,186 tons of which Olin sold 3,202 tons on its sales

contract. )
age(t)lg is a large diversified corporation, the result ot: a merger of O!ln
Industries, Inc., and Mathieson Chemical Corporation in 1954. One of its

PR . . f .
seven divisions operates plants in 15 Statqs and produces a wide Enge o ;
chemicals and chemical products accounting for about 30% of Olin’s rev- E
enues. Olin’s sales in 1960 grossed some $690,000,000 and its total assets

were $860,000,000.

Penn-Olin was organized in 1960 as a joint venture qf Olin and
Pennsalt. Each owns 50% of its stock and the officers anc} directors are :
divided equally between the parents. Its plant at Calvert City, Kentucky, 4
was built by equal contribution of the two parents and cost $6,500,000. It 3
has a capacity to produce 26,500 tons of sodium chlorate .annually and
began operations in 1961. Pennsalt operates the plant and Olin handles the

sales. Penn-Olin deals in no other chemicals.

3. BACKGROUND AND STATISTICS OF THE INDUSTRY

Prior to 1961 the sodium chlorate industry in the United States was §
made up of three producing campanies. The largest producer,. Hooker,%
Chemical Corporation, entered the industry in 1956 when it acqu.lred Old-
bury Electro Chemical Company, which had been producing sodlum. chlo- 3
rate for over half a century. Hooker now has two plants, one in
relevant marketing area at Columbus, Mississippi, which orginally had.g‘
capacity of 16,000 tons but which was doubled in 1962. The other plant 13’;
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at Niagara Falls, New York, with a capacity of 18,000 tons. Hooker has
assets of almost $200,000,000. American Potash & Chemical Corporation
entered the industry in 1955 by the acquisition of Western Electro Chemi-
cal Company. American Potash also has two plants, one located at Hen-
derson, Nevada, with a 27,000-ton capacity and the other at Aberdeen,
Mississippi (built in 1957), the capacity of which was 15,000 tons. Its
assets are almost $100,000,000. The trial court found that these two cor-
porations *‘had a virtual monopoly”’ in the relevant southeast market,
holding over 90% of the market.

A third company in the industry was Pennsalt which had a 15,392-ton
plant at Portland, Oregon. It entered seriously into the relevant marketing
area through a sales arrangement with Olin dated December 1957 and
finalized in 1958, which was aimed at testing the availability of the south-
eastern market. Olin as an exclusive seller was to undertake the sale of
2,000 tons of sodium chlorate per year to pulp and paper mills in the
southeast (except for Buckeye Cellulose Co., at Foley, Florida, which
Pennsalt reserved to serve directly). In 1960, 4,186 tons of sodium chlo-
rate were marketed in the relevant market with the aid of this agreement.
This accounted for 8.9% of the sales in that market.

During the previous decade no new firms had entered the sodium chlo-
rate industry, and little effort had been made by existing companies to
expand their facilities prior to 1957. In 1953 Olin had made available to
Pennsalt its Mathieson patented process for bleaching pulp with chlorine
dioxide and the latter had installed it 100% in all of the western paper
mills. This process uses sodium chlorate. At about the same time the

g process was likewise made available, royalty free, to the entire pulp and
. paper industry. By 1960 most of the chlorine dioxide generated by paper
8 manufacturers was being produced under the Olin controlled process.
i This created an expanding demand for sodium chlorate and by 1960 the
g heaviest concentration of purchasers was located in the relevant south-
§. eastern territory. By 1957 Hooker began increasing the capacity of its
} Columbus plant and by 1960 it had been almost doubled. American Potash
¢ sensed the need of a plant in Mississippi to compete with Hooker and
£ began its Aberdeen plant in 1957. It was completed to a 15,000-ton capac-
£ ity in 1959, and this capacity was expanded 50% by 1961.

The sales arrangement between Pennsalt and Olin, previously men-

tioned, was superseded by the joint venture agreement on February 11,
- 1960, and the Penn-Olin plant operations at Calvert City, Kentucky, be-
gan in 1961. In the same year Pittsburgh Plate Glass Company announced

that it would build a plant at Lake Charles, Louisiana, with a capacity of
15,000 tons. Pittsburgh Plate Glass had operated a sodium chlorate plant

‘in Canada.

As aresult of these expansions and new entries into the southeastern

market, the projected ‘production of sodium chlorate there more than
kdoubled. . . . Penn-Olin’s share of the expanded relevant market was
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4. THE SETTING FROM WHICH THE
JOINT VENTURE EMERGED

As early as 1951 Pennsalt had considered building a plant at Calvert
City and starting in 1955 it initiated several cost and market studies for a
sodium chlorate plant in the southeast. Three different proposals from
within its own organization were rejected prior to 1957, apparently be-
cause the rate of return was so unattractive that *‘the expense of refining
these figures further would be unwarranted.”” When Hooker announced in
December 1956 that it was going to increase the capacity of its Columbus
plant, the interest of Pennsalt management was reactivated. It appointed a
*“task force” to evaluate the company’s future in the eastern market; it
retained management consultants to study that market and its chief en-
gineer prepared cost estimates. However, in December 1957 the manage-
ment decided that the estimated rate of return was unattractive and con-
sidered it *‘unlikely” that Pennsalt would go it alone. It was suggested
that Olin would be a “logrcal partner’’ in a joint venture and might in the
interim be interested in distributing in the East 2,000 tons of the Portland
sodium chlorate production. The sales agreement with Olin, heretofore
mentioned, was eventually made. In the final draft the parties agreed that

“*neither . . . should move in the chlorate or perchlorate field without
keeping the other party informed . . .”’ and that one would **bring to the
attention of the other any unusual aspects of this business which might
make it desirable to proceed further with production plans.” Pennsalt
claims that it finally decided, prior to this agreement, that it should not
build a plant iself and that this decision was never reconsidered or
changed. But the District Court found to the contrary.

During this same period—beginning slightly earlier—Olin began in-
vestigating the possibility of entering the sodium chlorate industry. It had
never produced sodium chlorate commercially, although its predecessor

had done so years before. However, the electrolytic process used in .

making sodium chlorate is intimately related to other operations of Olin
and required the same general knowledge. Olin also possessed extensive
experience in the technical aspects of bleaching pulp and paper and was
intimate with the pulp and paper mills of the southeast. In April 1958
Olin’s chemical division wrote and circulated to the management a
*“Whither Report’ which stated in part:

We have an unparalleled opportunity to move sodium chlorate into the
paper industry as the result of our work on the installation of chlorine
dioxide generators. We have a captive consumption for sodium chlorate.

And Olin’s engineering supervisor concluded that entry into sodium chlo-
rate production was *‘an attractive venture” since it “‘represents a logical
expansion of the product line of the Industrial Chemicals Division . . .”
with respect to ‘‘one of the major markets, pulp and paper bleaching,
[with which] we have a favorable marketing position, particularly in the
southeast.”
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The staff, however, did not agree with the engineering supervisor or
the *‘Whither Report.”” . . . But, as the trial court found, the testimony
indicated that Olin’s decision to enter the joint venture was made without
determining that Olin could not or would not be an independent com-
petitor. That question, the president of Penn-Olin testified, ‘‘never
reached the point of final decision.”

This led the District Court to find that ‘‘[t]he possibility of individual
entry into the southeastern market had not been completely rejected by
either Pennsalt or Olin before they decided upon the joint venture.” . . .

5. SECTION 7 OF THE CLAYTON ACT APPLIES
TO *‘JOINT VENTURES”

Appellees argue that Section 7 applies only where the acquired com-
pany is ‘‘engaged’’ in commerce and that it would not apply to a newly
formed corporation, such as Penn-Olin. The test, they say, is whether the
enterprise to be acquired is engaged in commerce—not whether a corpo-
ration formed as the instrumentality for the acquisition is itself engaged in
commerce at the moment of its formation. We believe that this logic fails
in the light of the wording of the section and its legislative background.
The test of the section is the effect of the acquisition. Certainly the forma-
tion of a joint venture and purchase by the organizers of its stock would
substantially lessen competition—indeed foreclose it—as between them,
both being engaged in commerce. This would be true whether they were
in actual or potential competition with each other and even though the
new corporation was formed to create a wholly new enterprise. Realis-
tically, the parents would not compete with their progeny. Moreover, in
this case the progeny was organized to further the business of its parents,
already in commerce, and the fact that it was organized specifically to
engage in commerce should bring it within the coverage of Section 7. In
addition, long prior to trial Penn-Olin was actually engaged in commerce.
To hold that it was not “‘would be illogical and disrespectful of the plain
congressional purpose in amending Section 7 . . . [for] it would create a
large loophole in a statute designed to close a loophole.” United States v.
Philadelphia National Bank . . . (1963). In any event, Penn-Olin was
engaged in commerce at the time of suit and the economic effects of an
acquisition are to be measured at that point rather than at the time of
acquisition. United States v. E. I. duPont de Nemours & Co.

.+ (1957). The technicality could, therefore, be averted by merely re-
filing an amended complaint at the time of trial. This would be a useless
requirement.

6. THE APPLICATION OF THE MERGER DOCTRINE

This is the first case reaching this Court and on which we have written
that directly involves the validity under Section 7 of the joint participation
of two corporations in the creation of a third as a new domestic producing
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ization.! We are, therefore, plowing new ground. If it .is true, how-
gsi??ﬂlat some aspects of the problem might be found in United State:s V.
Terminal R. Assn., 224 U.S. 383 (1912), and Asso.ciated Press v. United
States, 326 U.S. 1 (1945), where joint ventures with great markc?t power
were subjected to control, even prior to t13e a}mendment to Section 7.

. . . Their [joint ventures] economic significance has grown tremen-
dously in the last score of years, having.been spurred on by the. neeg for
speed and size in fashioning a war machine c.lurmg the early forues.. ost-
war use of joint subsidiaries and joint projects led to the spawning of
thousands of such ventures in an effort to perform the commercial tasks

nting an expanding economy. o
coanrhcé joingt ventuge, like the ‘‘merger’’ and the “conglon;qratlpn, > often
creates anticompetitive dangers. It is the chosen competitive instrument
of two or more corporations previously acting indgpenc_lently and uspally
competitively with one another. The res.ult is “a- tnumvua?e. of assocla.ted
corporations.’’? If the parent companies are in competition, or mlg!zt
compete absent the joint venture, it may be assumed.that neither will
compete with the progeny in its line of commerce. Inevitably, the opera-
tions of the joint venture will be frozen to those lines of commerce which
will not bring it into competition with the parents, and the latter, by the
same token will be foreclosed from the joint venture’s market.

This is not to say that the joint venture is contrqﬂgd by the same
criteria as the merger or conglomeration. The merger glnmnates one of the
participating corporations from the market while a joint venture creates a

mpetitive force therein. . . . :
nevg)::mllf, the same considerations apply to joint ventures.as to mergers,
for in each instance we are but expounding a national Qghcy enunciated
by the Congress to preserve and promote a frqe competitive economy. In
furtherance of that policy, now entering upon its 75th year, this Court has
formulated appropriate criteria, first undex: the Shepnap Act and now,
also, under the Clayton Act and other antitrust legislation. The Celler-
Kefauver Amendment to Section 7, with which we now dga.}, was the
answer of the Congress to a loophole found to exis.t in the original enact-
ment. . . . The grand design of the original Section 7, as to stock ac-
quisitions, as well as the Celler-Kefauver Amendment, as to the acquisi-
tion of assets, was to arrest incipient threats to competition which .the
Sherman Act did not ordinarily reach. It follows that actual restx.'a.mts
need not be proved. The requirements of the amendmer_lt are sat’l’sﬁed
when a “‘tendency’’ toward monopoly or the *‘reasonable l{kehhood ofa
substantial lessening of competition in the relevant market is shown. Con-

T For a discussion of the problem, see Kaysen & Turner, Antitrust Policy, 136-141
(1959).

2 See Note, **Applicability of Section 7 to a Joint Venture,” 11 U.C.L.A. L. Rev. 393,
396.
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gress made it plain that the validity of such arrangements was to be
gauged on a broader scale by using the words ‘‘may be substantially to

lessen competition’ which “indicate that its concern was with prob-
abilities, not certainties.” . . .

7. THE CRITERIA GOVERNING SECTION 7 CASES

We apply the light of these considerations in the merger cases to the
problem confronting us here. The District Court found that *‘Pennsalt and
Olin each possessed the resources and general capability needed to build
its own plant in the southeast and to compete with Hooker and [American
Potash] in that market. Each could have done so if it had wished.” . ., .3
In addition, the District Court found that, contrary to the position of the
management of Olin and Pennsalt, ‘‘the forecasts of each company indi-
cated that a plant could be operated with profit.” . . .

The District Court held, however, that these considerations had no
controlling significance, except “‘as a factor in determining whether as a
matter of probability both companies would have entered the market as
individual competitors if Penn-Olin had not been formed. Only in this
event would potential competition between the two companies have been
foreclosed by the joint venture.” . . . In this regard the court found ijt
“‘impossible to conclude that as a matter of reasonable probability both
Pennsalt and Olin would have built plants in the southeast if Penn-Olin
had not been created.” . . . The court made no decision concerning the
probability that one would have built “‘while the other continued to pon-
der.”” It found that this “hypothesized situation affords no basis for con-
cluding that Penn-Olin had the effect of substantially lessening competi-
tion.” . . . That would depend, the court said, *‘upon the competitive
impact which Penn-Olin will have as against that which might have re-
sulted in Pennsalt or Olin had been an individual market entrant.”
. « . The court found that this impact could not be determined from the

record in this case. *‘Solely as a matter of theory,” it said, *. . . no
reason exists to suppose that Penn-Olin will be a less effective competitor

than Pennsalt or Olin would have been. The contrary conclusion is the
more reasonable.” . .,

3 The court explained further: *“At the time when the joint venture was agreed upon
Pennsalt and Olin each had an extensive background in sodium chlorate. Pennsalt had years
of experience in manufacturing and selling it. Although Olin had never been a commercial
manufacturer, it possessed a substantially developed manufacturing technique of its own,
and also had available to it a process developed by Vickers-Krebs with whom it had been
negotiating to construct a plant. Olin had contracts among the southeastern pulp and paper
mills which Pennsalt lacked, but Pennsalt’s own estimates indicate that in a reasonable time
it would develop adequate business to support & plant if it decided to build. A suijtable
location for a plant was available to each company—Calvert City, Kentucky for Pennsalt,

and the TVA area around Chattanooga, Tennéssee for Olin. The financing required would
not have been a problem for either company.” . . .
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We believe that the court erred in this regard. Certainly the sole test
would not be the probability that both companies would have entered the
market. Nor would the consideration be limited to the probability that one
entered alone. There still remained for consideration the fact that Penn-
Olin eliminated the potential competition of the corporation that might
have remained at the edge of the market, continually threatening to enter.
Just as a merger eliminates actual competition, this joint venture may well
foreclose any prospect of competition between Olin and Pennsalt in the
relevant sodium chlorate market. The difference, of course, is that the
merger’s foreclosure is present while the joint venture’s is prospective.
Nevertheless, ‘‘[plotential competition . . . as a substitute for
. . . [actual competition] may restrain producers from overcharging
those to whom they sell or underpaying those from whom they
buy. . . . Potential competition, insofar as the threat survives [as it
would have here in the absence of Penn-Olin], may compensate in part for
the imperfection characteristic of actual competition in the great majority
of competitive markets.”” Wilcox, Competition and Monopoly in Ameri-
can Industry, TNEC Monograph No. 21 (1940) 7-8. Potential competition
cannot be put to a subjective test. It is not *‘susceptible of a ready and
precise answer.”” . . . The existence of an aggressive, well equipped and
well financed corporation engaged in the same or related lines of com-
merce waiting anxiously to enter an oligopolistic market would be a sub-
stantial incentive to competition which cannot be underestimated. Wit-
ness the expansion undertaken by Hooker and American Potash as soon
as they heard of the interest of Olin Mathieson and of Pennsalt in south-
east territory. This same situation might well have come about had either
Olin or Pennsalt entered the relevant market alone and the other remained
aloof watching developments.

8. THE PROBLEM OF PROOF

Here the evidence shows beyond question that the industry was rapidly
expanding; the relevant southeast market was requiring about one-half of
the national production of sodium chlorate; few corporations had the
inclination, resources and know-how to enter this market; both parent
corporations of Penn-Olin had great resources; each had long been iden-
tified with the industry, one owning valuable patent rights while the other
had engaged in sodium chlorate production for years; each had other
chemicals, the production of which required the use of sodium chlorate;
right up to the creation of Penn-Olin, each had evidenced a long-sustained
and strong interest in entering the relevant market area; each enjoyed
good reputation and business connections with the major consumers of
sodium chlorate in the relevant market, i.e., the pulp and paper mills; and
finally, each had the know-how and the capacity to enter that market and
could have done so individually at a reasonable profit. Moreover, each
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company had compelling reasons for entering the southeast market.
Pennsalt needed to expand its sales to the southeast, which it could not do
economically without a plant in that area. Olin was motivated by “‘the fact
that [it was] already buying and using a fair quantity [of sodium chlorate]
for the production of sodium chlorite and that [it was] promoting the
Mathieson process of the generation of chlorine dioxide which uses
sodium chlorate.” Unless we are going to require subjective evidence,
this array of probability certainly reaches the prima facie stage. As we
have indicated, to require more would be to read the statutory require-
ment of reasonable probability into a requirement of certainty. This we
will not do.

However, despite these strong circumstances, we are not disposed to
disturb the court’s finding that there was not a reasonable probability that
both Pennsalt and Olin would have built a plant in the relevant market
area. But we have concluded that a finding should have been made as to
the reasonable probability that either one of the corporations would have
entered the market by building a plant, while the other would have re-
mained a significant potential competitor. The trial court said that this
question “‘need not be decided.” . . . [Wle prefer that the trial court
pass upon this question and we venture no opinion thereon. Since the trial
court might have been concerned over whether there was evidence on this
point,* we reiterate that it is impossible to demonstrate the precise com-
petitive effects of the elimination of either Pennsalt or Olin as a potential
competitor. . . . There being no proof of specific intent to use Penn-Olin
as a vehicle to eliminate competition, nor evidence of collateral restrictive
agreements between the joint venturers, we put those situations to one
side. We note generally the following criteria which the trial court might
take into account in assessing the probability of a substantial lessening of
competition: the number and power of the competitors in the relevant
market; the background of their growth; the power of the joint venturers;
the relationship of their lines of commerce; the competition existing be-
tween them and the power of each in dealing with the competitors of the
other; the setting in which the joint venture was created; the reasons and
necessities for its existence, the joint venture’s line of commerce and the
relationship thereof to that of its parents; the adaptability of its line of
commerce to noncompetitive practices; the potential power of the joint
venture in the relevant market; an appraisal of what the competition in the
relevant market would have been if one of the joint venturers had entered
it alone instead of through Penn-Olin; the effect, in the event of this
occurrence, of the other joint venturer’s potential competition; and such
other factors as might indicate potential risk to competition in the relevant

4 In this regard, the court should, of course, open the record for further testimony if the
parties so desire.
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market. In weighing these factors the court should remember th?t the
mandate of the Congress is in terms of the probability of a le§senmg of
substantial competition, not in terms of tangible present restraint.

The judgment is therefore vacated and the case is remanded for further
proceedings in conformity with this opinion.

Vacated and remanded.

MR. JUSTICE WHITE dissents.

MR. JUSTICE DOUGLAS with whom MR. JUSTICE BLACK
agrees, dissenting.

Agreements among competitors to divide markets are per se viola.tioqs
of the Sherman Act.5 The most detailed, grandiose scheme of that kind is
disclosed in Addyston Pipe & Steel Co. v. United States, 175 US 211,
where industrialists, acting like commissars in modern communist coun-
tries, determined what tonnage should be produced by each company and
what territory was ‘‘free’’ and what was *“‘bonus.”” . . . .

In United States v. National Lead Co. . . . a Sherman Act violation
resulted from a division of world markets for titanium pigments, th.e l.cey
being allocation of territories through patent license agreements. A similar
arrangement was struck down in Timken Co. v. United States . K where
world trade territories were allocated among an American, a British, a.nd a
French company through intercorporate arrangements called a ‘‘joint
venture.’’ Nationwide Trailer Rental System, Inc. v. United States, 355
U.S. 10 (affirming 156 F. Supp. 800), held violative of the antitrust laws an
agreement establishing exclusive territories for each mqmber of an
organization set up to regulate the one-way trailer rental mdustry. and
empowering a member to prevent any other operator from becoming a
member in his area.

In the late 1950s the only producers of sodium chlorate in the United
States were Pennsalt, one of the appellees in this case, Hooker Chemical
Corporation, and American Potash and Chemical Corporation. No new
firms had entered the industry for a decade. Prices seemed to be stable
and little effort had been made to expand existing uses or to develop new
ones. But during the 1950s the sodium chlorate market began to grow,
chiefly on account of the adoption of chlorine dioxide bleaching in the
pulp industry. Domestic production more than quadrupled between 1950
and 1960. The growth was the most pronounced in the southeast. By 1960
the southeast had the heaviest concentration of sodium chlorate buyers,
the largest being the pulp and paper mills; and nearly half the national

* See Oppenheim, ** Antitrust Booms and Boomerangs,” 59 Nw. U. L. Rev. 33, 35(1964).
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(slodgm; chloratehproductive capacity. In 1960 the southeast market was
1vVided among the three producers as follows: Hook . i
Potash, 41.6%, Pennsalt, 8.9%, ¥ :3%, Ameriean

Pennsplt, whose only sodjum chlorate plant was at Portland, Oregon,

sodium chlorate market. It made cost

Project; and from 1955 on it gave the m
tion. , ..

In the early. 1950s Olin too was investigating the possibilities of entering
the southeas_t industry. It took various steps looking toward establishment
ofa prpductlon plant in the southeastern United States. . . .

During the years when Penn i

studies as early as 1951 for sucha
atter almost continuous considera-

order to test the southeast market the two agreed in D

that Pe:nnsalt would make available to Olin, asg:xclusive :gﬁen:'?;fo(())g gﬁz
of sodlun} chlorate per year for two or three years, Olin agreeing to seil
the chemical only to pulp and paper companies in the southeast, except
for one company which Pennsalt reserved the right to serve directly.
Another agreement entered into in February 1958 provided that neither of
the two companies would “‘move in the chlorate or perchlorate field with-
out keeping the other party informed.”* And each by the agreement bound
itself ‘‘to bring to the attention of the other any unusual aspects of this
business which might make it desirabie to proceed further with production
plans.” The purpose of this latter agreement, it was found, was to assure
that each party would advise the other of any plans independently to enter
the market before it would take any definite action on its own.

So what we have in substance is two major companies who on the eve
of competitive projects in the southeastern market join forces. In principle
the case is no different from one where Pennsalt and Olin decide to divide
the southeastern market as was done in Addyston Pipe and in the other
division-of-markets cases already summarized. Through the “joint ven-
ture’’ they do indeed divide it fifty-fifty. That division through the device
of the “joint venture” is as plain and precise as though made in more
formal agreements. As we saw in the Timken case, ‘‘agreements between
legally separate persons and companies to suppress competition among
themselves and others™ cannot be justified *‘by labeling the project a
‘joint venture.””” . . . And we added, “Perhaps every agreement and
combination to restrain trade could be so labeled.” . . . What may not
be done by two companies who decide to divide a market surely cannot be
done by the convenient creation of a legal umbrella—whether joint ven-
ture or common ownership and control . . . —under which they achieve
the same objective by moving in unison.

An actual division of the market through the device of “‘joint venture’’
has, I think, the effect *‘substantially to lessen competition’ within the
meaning of Section 7 of the Clayton Act. . . .
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We do not, of course, know for certain what would have happened if
the “‘joint venture’’ had not materialized. But we do know that Section 7
deals only with probabilities, not certainties. We know that the interest of
each company in the project was lively, that one if not both of them would
probably have entered that market, and that even if only one had entered
at the beginning the presence of the other on the periphery would in all
likelihood have been a potent competitive factor. Cf. United States v. El
Paso Natural Gas Co. . . . We also know that as between Pennsalt and
Olin the *‘joint venture’’ foreclosed all future competition by dividing the
market fifty-fifty. That could not have been done consistently with our
decisions had the “‘joint venture” been created after Pennsalt and Olin
had entered the market or after either had done so. To allow the joint
venture to obtain antitrust immunity because it was launched at the very
threshold of the entry of two potential competitors into a territory is to let
Section 7 be avoided by sophisticated devices.

There is no need to remand this case for a finding *‘as to the reasonable
probability that either one of the corporations would have entered the
market by building a plant, while the other would have remained a sig-
nificant potential competitor.”” . . . This case—now almost three years
in litigation—has already produced a trial extending over a 23-day period,
the introduction of approximately 450 exhibits, and a 1,600-page record.
We should not require the investment of additional time, money, and
effort where, as here, a case turns on one crucial finding and the record is
sufficient to enable this Court—which is as competent in this regard as the
District Court—to supply it.

MR. JUSTICE HARLAN, dissenting.

I can see no purpose to be served by this remand except to give the
Government an opportunity to retrieve an antitrust case which it has lost,
and properly so. Believing that this Court should not lend itself to sucha -3
course, I would affirm the judgment of the District Court.

Note: On remand, the District Court found no reasonable probability

" that either company would have entered unilaterally [246 F. Supp. 917 (D.
Del. 1965)]. This was ultimately affirmed by an equally divided Supreme
Court [389 U.S. 308 (1967)].
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PART FOUR

Trade Practices
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Federal Trade Commission v. Morton Salt Company

334 U.S. 37 (1948)
MR. JUSTICE BLACK delivered the opinion of the Court.

The Federal Trade Commission, after a hearing, found that the respon-
dent, which manufacturers and sells table salt in interstate commerce, had
disciminated in price between different purchasers of like grades and
qualities, and concluded that such discriminations were in violation of
Section 2 of the Clayton Act . . . as amended by the Robinson-Patman
Act. ... It accordingly issued a cease and desist order.... Upon
petition of the respondent the Circuit Court of Appeals, with one judge
dissenting, set aside the Commission’s findings and order, directed the
Commission to dismiss its complaint against respondent, and denied a
cross petition of the Commission for enforcement of its order. 162 F.2d
949. The Court’s judgment rested on its construction of the Act, its hold-
ing that crucial findings of the Commission were either not supported by
evidence or were contrary to the evidence, and its conclusion that the
Commission’s order was too broad. Since questions of importance in the
construction and administration of the Act were presented, we granted
certiorari. . . .

Respondent manufactures several different brands of table salt and
sells them directly to (1) wholesalers or jobbers, who in turn resell to the
retail trade, and (2) large retailers, including chain store retailers. Re-
spondent sells its finest brand of table salt, known as Blue Label, on what
it terms a standard quantity discount system available to all customers.
Under this system the purchasers pay a delivered price and the cost to
both wholesale and retail purchasers of this brand differs according to the
quantities bought. These prices are as follows, after making allowance for
rebates and discounts:

Par Case
Less-than-carload purchases........ i errersararasenenans $1.60
Carload PUIChASES . . vvvveevrrrvererioereroersrsnsenssans 1.50
5,000-case purchasaes in any consecutive 12 months ....... 1.40
50,000-case purchases In any consecutive 12 months ...... 1.35

Only five companies have ever bought sufficient quantities of respon-
dent’s salt to obtain the $1.35 per case price. These companies could buy
in such quantities because they operate large chains of retail stores in

various parts of the country. As a result of this low price these five 3
companies have been able to sell Blue Label salt at retail cheaper than 3
wholesale purchasers from respondent could reasonably sell the same %

brand of salt to independently operated retail stores, many of whom com-
peted with the local outlets of the five chain stores. . . .
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In addition to these standard quantity discounts, special allowances
were granted certain favored customers who competed with other cus-
tomers to whom they were denied.

First. Respondent’s basic contention, which it argues this case hinges
upon, is that its **standard quantity discounts, available to all on equal
terms, as contrasted, for example, to hidden or special rebates, allow-
ances, prices or discounts, are not discriminatory within the meaning of
the Robinson-Patman Act.”” Theoretically, these discounts are equally
available to all, but functionally they are not. For as the record indicates
(if reference to it on this point were necessary) no single independent
retail grocery store, and probably no single wholesaler, bought as many as
50,000 cases or as much as $50,000 worth of table salt in one year. Fur-
thermore, the record shows that, while certain purchasers were enjoying
one or more of respondent’s standard quantity discounts, some of their
competitors made purchases in such small quantities that they could not
qualify for any of respondent’s discounts, even those based on carload
shipments. The legislative history of the Robinson-Patman Act makes it
abundantly clear that Congress considered it to be an evil that a large
buyer could secure a competitive advantage over a small buyer solely
because of the large buyer’s quantity purchasing ability. The Robinson-
Patman Act was passed to deprive a large buyer of such advantages
except to the extent that a lower price could be justified by reason of a
seller’s diminished costs due to quantity manufacture, delivery or sale, or
by reason of the seller’s good faith effort to meet a competitor’s equally
low price.

Section 2 of the original Clayton Act had included a proviso that noth-
ing contained in it should prevent *‘discrimination in price . . . on ac-
count of differences in the grade, quality, or quantity of the commodity
sold, or that makes only due allowance for difference in the cost of selling
or transportation. . . .”’ That section has been construed as permitting
quantity discounts, such as those here, without regard to the amount of
the seller’s actual savings in cost attributable to quantity sales or quantity
deliveries. . . . The House Committee Report on the Robinson-Patman
Act considered that the Clayton Act’s proviso allowing quantity discounts
so weakened Section 2 *‘as to render it inadequate, if not almost a nul-
lity.”” . . . And it was . . . to protect competition from all price dif-
ferentials except those based in full on cost savings that Section 2(a) of

the amendment provided ‘*That nothing herein contained shall prevent
i} differentials which make only due allowance for differences in the cost of

manufacture, sale, or delivery resulting from the differing methods or

quantities in which such commodities are to such purchasers sold or
.. delivered.”

The foregoing references, without regard to others which could be

k. mentioned, establish that respondent’s standard quantity discounts are
g discriminatory within the meaning of the Act, and are prohibited by it
g wWhenever they have the defined effect on competition. . . .

-
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the separate carload argument might be to the question of justifying a
differential by cost savings, it has no relevancy in determining whether
the differential works an injury to a competitor. Since Congress has not
seen fit to give carload discounts any favored classification we cannot do
s0. Such discounts, like all others, can be justified by a seller who proves
that the full amount of the discount is based on his actual savings in cost.
The trouble with this phase of respondent’s case is that it has thus far
failed to make such proof.

It is also argued that respondent’s less-than-carload sales are very
small in comparison with the total volume of its business and for that
reason we should reject the Commission’s finding that the effect of the
carload discrimination may substantially lessen competition and may in-
jure competition between purchasers who are granted and those who are
denied this discriminatory discount. To support this argument, reference
is made to the fact that salt is a small item in most wholesale and retail
businesses and in consumers’ budgets. For several reasons we cannot

k accept this contention.

3 There are many articles in a grocery store that, considered separately,
g are comparatively small parts of a merchant’s stock. Congress intended to
protect a merchant from competitive injury attributable to discriminatory
prices on any or all goods sold in interstate commerce, whether the par-
ticular goods constituted a major or minor portion of his stock. Since a
grocery store consists of many comparatively small articles, there is no
- possible way effectively to protect a grocer from discriminatory prices
E ::l):cept by applying the prohibitions of the Act to each individual article in
B the store.

.  Furthermore, in enacting the Robinson-Patman Act, Congress was
E: especially concerned with protecting small businesses which were unable
: to buy in quantities, such as the merchants here who purchased in less-
ki than-carload lots. To this end it undertook to strengthen this very phase of
& the old Clayton Act. . . . Since there was evidence sufficient to show
- that the less-than-carload purchasers might have been handicapped in
: competing with the more favored carload purchasers by the differential in
¥ price established by respondent, the Commission was justified in finding
f that competition might have thereby been substantially lessened or have
¥ been injured within the meaning of the Act.

k- Apprehension is expressed in this Court that enforcement of the Com-
gmission’s order against respondent’s continued violations of the Robin-
ison-Patman Act might lead respondent to raise table salt prices to its
pcarload purchasers. Such a conceivable, though, we think, highly improb-
fable, contingency, could afford us no reason for upsetting the Commis-
sion’s findings and declining to direct compliance with a statute passed by
iCongress.

- The Commission here went much further in receiving evidence than the
tatute requires. It heard testimony from many witnesses in various parts
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of the country to show that they had suffered actual financial losses on
account of respondent’s discriminatory prices. Equﬁs were offered to
prove the tendency of injury from such prices. The.ev1der.1ce covers about
two thousand pages, largely devoted to this single issue—injury to
competition. It would greatly handicap effective ;nforcement of th; Act
to require testimony to show that which we believe to be _s§]f-eV1dent,
namely, that there is a *‘reasonable possibxht.y” that competition may be
adversely affected by a practice under which m:cmufacturers and pro-
ducers sell their goods to some customers substantially chea.per thar} the:y
sell like goods to the competitors of these customers. Thl.s s,howm.g in
itself is sufficient to justify our conclusion that the Coxmms_sxon s findings
of injury to competition were adequately supported by evidence.

Fifth. The Circuit Court of Appeals held, and respondent here con-
tends, that the order was too sweeping. . . . .

. . . True, the Commission did not merely prohibit future dxscgunts,
rebates, and allowances in the exact mathematical percentages previously
utilized by respondent. Had the order done no more than that,. responde.nt
could have continued substantially the same unlawful practices C?C.Splte
the order by simply altering the discount percentages and the quantities of
salt to which the percentages applied. . . . .

The judgment of the Circuit Court of Appqals is reve.rsed and tpe
proceedings are remanded to that court to be disposed of in conformity
with this opinion.

Reversed.

[MR. JUSTICE JACKSON with whom MR. JUSTICE FRANKFUR-
TER jointed, dissented in part.]

Standard Oil Company (of Indiana) v.
Federal Trade Commission
340 U.S. 231 (1951)
MR. JUSTICE BURTON delivered the opinion of the Court.

In this case the Federal Trade Commission challenged the right of ghe i
Standard Oil Company, under the Robinson-Patman Act,' to sell gasoh'ne F
to four comparatively large *‘jobber’’ customers in Det'r01t as aless price a
per gallon than it sold like gasoline to many comparatively small service
station customers in the same area. The Company’s defenses were that .(l) 3
the sales involved were not in interstate commerce anq (2) its lower price
to the jobbers was justified because it was made to retain them as custom-
ers and in good faith to meet an equally low price of a competitor. The
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Commission, with one member dissenting, ordered the company to cease
and desist from making such a price differential. 43 F.T.C. 56, The Court
of Appeals slightly modified the order and required its enforcement as
modified. 173 F.2d 210. We granted certiorari on petition of the company
because the case presents an important issue under the Robinson-Patman
Act which has not been settled by this Court. . . .

For the reasons hereinafter stated, we agree with the court below that
the sales were made in interstate commerce but we agree with petitioner
that, under the Act, the lower price to the jobbers was justified if it was
made to retain each of them as a customer and in good faith to meet an
equally low price of a competitor.

+ + . [Tlhe material facts are summarized here on the basis of the
Commission’s findings. The sales described are those of Red Crown
gasoline because those sales raise all of the material issues and constitute
about 90% of petitioner’s sales in the Detroit area.

Since the effective data of the Robinson-Patman Act, June 19, 1936,
petitioner has sold its Red Crown gasoline to its *‘jobber’’ customers at its
tank-car prices. Those prices have been 1%4¢ per gallon less than its
tank-wagon prices to service station customers for identical gasoline in
the same area. In practice, the service stations have resold the gasoline at
the prevailing retail service station prices. Each of petitioner’s so-called
“jobber” customers has been free to resell its gasoline at retail or
wholesale. Each, at some time, has resold some of it at retail. One now
resells it only at retail. The others now resell it largely at wholesale. As to
resale prices, two of the *‘jobbers’’ have resold their gasoline only at the
prevailing wholesale or retail rates. The other two, however, have re-
flected, in varying degrees, petitioner’s reductions in the cost of the
gasoline to them by reducing their resale prices of that gasoline below the
prevailing rates. The effect of these reductions has thus reached compet-

k  ing retail service stations in part through retail stations operated by the

“jobbers’* and in part through retail stations which purchased gasoline
from the “‘jobbers’ at less than the prevailing tank-wagon prices. The

} Commission found. that such reduced resale prices ‘‘have resulted in in-
§ juring, destroying, and: preventing competition between said favored
¢ dealers and retail dealers in respondent’s [petitioner’s] gasoline and other
b major brands of gasoline. . . .” . . . The distinctive characteristics of
. these *‘jobbers” are that each (1) maintains sufficient bulk storage to take
f:-delivery of gasoline in tank-car quantities (of 8,000 to 12,000 gallons)
. rather than in tank-wagon quantities (or 700 to 800 gallons) as is custom-
i ary for service stations; (2) owns and operates tank wagons and other
t facilities for delivery of gasoline to service stations; (3) has an established
' business sufficient to insure purchases of from one to two million gallons a
i year; and (4) has adequate credit responsibility. While the cost of
: petitioner’s sales and deliveries of gasoline to each of these four *job-
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Congress, and I would, therefore, affirm the judgment of the Court of
Appeals.

Utah Pie Co. v. Continental Baking Co.
386 U.S. 685 (1967)
MR. JUSTICE WHITE delivered the opinion of the Court.

This suit for treble damages and injunction under §84 and 16 of the
Clayton Act . . . was brought by petitioner, Utah Pie Company, against

respondents, Continental Baking Company, Carnation Company and Pet
Milk Company. The complaint charged a conspiracy under §§1 and-2 of

the Sherman Act . . . and violations by each respondent of §2(a) of the
Clayton Act as amended by the Robinson-Patman Act. . . . The jury
found for respondents on the conspiracy charge and for petitioner on the
price discrimination charge. . . . The Court of Appeals reversed, ad-
dressing itself to the single issue of whether the evidence against each of
the respondents was sufficient to support a finding of probable injury to
competition within the meaning of §2(a) and holding that it was not. 349
F.2d 122. We granted certiorari. . . . We reverse.

The product involved is frozen dessert pies—apple, cherry, boysen-
berry, peach, pumpkin, and mince. The period covered by the suit com-
prised the years 1958, 1959, and 1960 and the first eight months of 1961.
Petitioner is a Utah corporation which for 30 years has been baking pies in
its plant in Salt Lake City and selling them in Utah and surrounding
States. It entered the frozen pie business in late 1957. It was immediately
successful with its new line and built a new plant in Salt Lake City in 1958.
The frozen pie market was a rapidly expanding one: 57,060 dozen frozen
pies were sold in the Salt Lake City market in 1958, 111,729 dozen in 1959,
184,569 dozen in 1960, and 266,908 dozen in 1961. Utah Pie’s share of this
market in those years was 66.5%, 34.3%, 45.5%, and 45.3% respectively,
its sales, volume steadily increasing over the four years. Its financial posi-
tion also improved. Petitioner is not, however, a large company. . . .

Each of the respondents is a large company and each of them is a major
factor in the frozen pie market in one or more regions of the country. Each
entered the Salt Lake City frozen pie market before petitioner began
freezing dessert pies. None of them had a plant in Utah. . . . The Salt
Lake City market was supplied by respondents chiefly from their Califor-
nia operations. They sold primarily on a delivered price basis.

The **Utah’ label was petitioner’s proprietary brand. Beginning in
1960, it also sold pies of like grade and quality under the controlled label
*‘Frost ‘N’ Flame™ to Associated Grocers and in 1961 it began selling to
American Food Stores under the **Mayfresh’’ label. It also, on a seasonal
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basis, sold pumpkin and mince frozen pies to Safeway under Safeway’s
own ‘“‘Bel-air’’ label.

Tlge major competitive weapon in the Utah market was price. The
lo.catlon of petitioner’s plant gave it natural advantages in the Salt Lake
ley mar.kcting area and it entered the market at a price below the then
going prices for respondents’ comparable pies. For most of the period
involved here its prices were the lowest in the Salt Lake City market. It
was, however, challenged by each of the respondents at one time or
another and for varying periods. There was ample evidence to show that
eaf:h of the respondents contributed to what proved to be a deteriorating
price structure over the period covered by this suit, and each of the
rgspgndents in the course of the ongoing price competition sold frozen
pies in th.e Salt Lake market at prices lower than it sold pies of like grade
anq quality in other markets considerably closer to its plants. Utah Pie,
which entered the market at a price of $4.15 per dozen at the beginning of
the relevant period, was selling **Utah’ and *‘Frost ‘N’ Flame” pies for
$2.75 per dozen when the instant suit was filed some 44 months later. Pet,
}vhlch was offering pies at $4.92 per dozen in February 1958, was offering
.‘Pet-thz” and *‘Bel-air’ pies at $3.56 and $3.46 per dozen respectively
in March and April 1961. Carnation’s price in early 1958 was $4.82 per
dozen bqt it was selling at $3.46 per dozen at the conclusion of the period,
meam.vhlle having been down as low as $3.30 per dozen. The price range
experienced by Continental during the period covered by this suit ran
from a 1958 high of over $5 per dozen to a 1961 low of $2.85 per dozen.

I

We deal first with petitioner’s case against the Pet Milk Com-
pany. . . . Pet’s initial emphasis was on quality, but in the face of
competition from regional and local companies and in an expanding mar-
ket where price proved to be a crucial factor, Pet was forced to take steps
to reduce the price of its pies to the ultimate consumer. These develop-
ments had consequences in the Salt Lake City market which are the
substance of petitioner’s case against Pet.

First, Pet successfully concluded an arrangement with Safeway, which
is one of the three largest customers for frozen pies in the Salt Lake
market, whereby it would sell frozen pies to Safeway under the latter’s
own “‘Bel-air’’ label at a price significantly lower than it was selling its
cc;lmparable “Pet-Ritz’’ brand in the same Salt Lake market and else-
where. . . . '

Second, it introduced a 20-ounce economy pie under the **Swiss Miss”’
label and began selling the new pie in the Salt Lake market in August 1960
at prices ranging from $3.25 to $3.30 for the remainder of the period. This
pie was at times sold at a lower price in the Salt Lake City market than it
was sold in other markets.
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Third, Pet became more competitive with respect to the prices for its
*‘Pet-Ritz’’ proprietary label. . . . According to the Court of Appeals, in
seven of the 44 months Pet’s prices in Salt Lake were lower than prices
charged in the California markets. This was true although selling in Salt
Lake involved a 30- to 35-cent freight cost.

The Court of Appeals first concluded that Pet’s price differential on
sales to Safeway must be put aside in considering injury to competition
because in its view of the evidence the differential had been completely
cost justified and because Utah would not in any event have been able to
enjoy the Safeway custom. Second, it comcluded that the remaining dis-
criminations on ‘‘Pet-Ritz’’ and *‘Swiss Miss’’ pies were an insufficient
predicate on which the jury could have found a reasonably possible injury
either to Utah Pie as a competitive force or to competition generally.

We disagree with the Court of Appeals in several respects. First, there
was evidence from which the jury could have found considerably more
price discrimination by Pet with respect to ‘‘Pet-Ritz”’ and ‘‘Swiss Miss”’
pies than was considered by the Court of Appeals. In addition to the seven
months during which Pet’s prices in Salt Lake were lower than prices in
the California markets, there was evidence from which the jury could
reasonably have found that in 10 additional months the Salt Lake City
prices for *‘Pet-Ritz” pies were discriminatory as compared with sales in
western markets other than California. Likewise, with respect to **Swiss
Miss’’ pies, there was evidence in the record from which the jury could
have found that in five of the 13 months during which the **Swiss Miss”
pies were sold prior to the filing of this suit, prices in Salt Lake City were

lower than those charged by Pet in either California or some other western

market.
Second, with respect to Pet’s Safeway business, the burden of proving
cost justification was on Pet and, in our view, reasonable men could have

found that Pet’s lower priced, ‘‘Bel-air’’ sales to Safeway were not cost

justified in their entirety. Pet introduced cost data for 1961 indicating a

cost saving on the Safeway business greater than the price advantage ‘4
extended to that customer. These statistics were not particularized for the 3
Salt Lake market, but assuming that they were adequate to justify the .3
1961 sales, they related to only 24% of the Safeway sales over the relevant 3§
period. The evidence concerning the remaining 76% was at best incom- :
plete and inferential. It was insufficient to take the defense of cost justifi- 3
cation from the jury, which reasonably could have found a greater inci- 4
dence of unjustified price discrimination than that allowed by the Court of ‘3

Appeals’ view of the evidence.!

', . . Pet admitted that its cost-justification figures were drawn from past perform:

so even crediting the data accompanying the 1960 contract regarding cost differences, Pet’s -
additional evidence would bring under the justification umbrella only the 1959 sales. Thus, at

k)

8/Price Discrimination 389
With respect to whether Utah would have enjoyed Safeway’s business
abse_nt.the Pet contract with Safeway, it seems clear that whatever the
fact is in tl}is regard, it is not determinative of the impact of that contract
on competitors other than Utah and on competition generally. There were
other companies seeking the Safeway business, including Continental and
Carnation, v&(hose pies may have been excluded from the Safeway shelves
by wh?t the jury could have found to be discriminatory sales to Safeway.
What is more, Pet’s evidence that Utah’s unwillingness to install quality
con.trol equipment prevented Utah from enjoying Safeway’s private label
business is not the only evidence in the record relevant to that question.
There was other evidence to the contrary. The jury would not have been
compelle:d to find that Utah Pie could not have gained more of the Safe-
way business.
: '.I‘hlrd, th.e Court of Appeals almost entirely ignored other evidence
wh1.ch proyldes material support for the jury’s conclusion that Pet’s be-
b havior satisfied the statutory test regarding competitive injury. This evi-
2 deqc§ pore on the issue of Pet’s predatory intent to injure Utah Pie.? As
an qutlal mat.ter, the jury could have concluded that Pet’s disciminatory
~ pricing was aimed at Utah Pie; Pet’s own management, as early as 1959
" identified Utah Pie as an “‘unfavorable factor,”” one which ““d[u]g holes 1r;
 our operatlop” and posed a constant *‘check’’ on Pet’s performance in the
Salf Lake City mdrket. Moreover, Pet candidly admitted that during the
period yvhen it was establishing its relationship with Safeway, it sent into
Utah PI.C’S plant an industrial spy to seek information that would be of use
to Pet in corgvincing Safeway that Utah Pie was not worthy of its cus-
tom. . . . Finally, Pet does not deny that the evidence showed it suf-
: f;red.substantial losses on its frozen pie sales during the greater part of
I time involved in this suit, and there was evidence from which the jury
¢ could have concluded that the losses Pet sustained in Salt Lake City were
g greater than those incurred elsewhere. It would not have been an irra-

tiqnal step if the jury concluded that there was a relationship between
£ price and the losses.

¢ the least, the jury was free to consider the 1960 Safeway sales as inadequately cost justi
Those sales accounted for 12.3% of the entire Salt Lake City marke';l in th);.t yeaJr. Inuﬁ:l;ie
i context of this case, the sales to Safeway are particularly relevant since there was evidence
b t:na:e private label sales influenced the general market, in this case depressing overall market
K S.

;, . . . [Inl Anheuser-Busch, Inc. v. F.T.C., 289 F.2d 835 . . . the court went so far

g o suggest tpat: “If . . . the projection [to ascertain the future effect of price di‘:
f crimination] is based upon predatoriness or buccaneering, it can reasonably be forecast that
g an adverse effect on competition may occur. In that event, the discriminations in their
£ incipiency are guch that they may have the prescribed effect to establish a violation of §2(a).
Alfone engages in the latter type of pricing activity, a reasonable probubility may be inferred

K that its willful misconduct may substantially lessen injure, destr ition."
" Fad a1 865 y » Injure, 0y Or prevent competition.
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It seems clear to us that the jury heard adequate evidence from which it
could have concluded that Pet had engaged in predatory tactics in waging
competitive warfare in the Salt Lake City market. Coupled with the inci-
dence of price discrimination attributable to Pet, the evidence as a whole
established, rather than negated, the reasonable possibility that Pet’s be-
havior produced a lessening of competition proscribed by the Act.

II

Petitioner’s case against Continental is not complicated. Continental
was a substantial factor in the market in 1957. But its sales of frozen
22-ounce dessert pies, sold under the ‘*Morton’’ brand, amounted to only
1.3% of the market in 1958, 2.9% in 1959, and 1.8% in 1960. Its problems
were primarily that of cost and in turn that of price, the controlling factor
in the market. In late 1960 it worked out a co-packing arrangement in
California by which fruit would be processed directly from the trees into
the finished pies without large intermediate packing, storing, and shipping
expenses. Having improved its position, it attempted to increase its share
of the Salt Lake City market by utilizing a local broker and offering
short-term price concessions in varying amounts. Its efforts for seven
months were not spectacularly successful. Then in June 1961, it took the
steps which are the heart of petitioner’s complaint against it. Effective for
the last two weeks of June it offered its 22-ounce frozen apple pies in the
Utah area at $2.85 per dozen. It was then selling the same pies at substan-
tially higher prices in other markets. The Salt Lake City price was less
than its direct cost plus an allocation for overhead. . . . Utah’s response
was immediate. It reduced its price on all of its apple pies to $2.75 per
dozen. . . . Continental's total sales of frozen pies increased from 3,350
dozen in 1960 to 18,800 dozen in 1961. Its market share increased from
1.8% in 1960 to 8.3% in 1961. The Court of Appeals concluded that Conti-
nental’s conduct had had only minimal effect, that it had not injured or
weakened Utah Pie as a competitor, that it had not substantially lessened
competition and that there was no reasonable possibility that it would do
so in the future.

We again differ with the Court of Appeals. Its opinion that Utah was
not damaged as a competitive force apparently rested on the fact that 3}
Utah’s sales volume continued to climb in 1961 and on the court’s own 3
factual conclusion that Utah was not deprived of any pie business which it
otherwise might have had. But this retrospective assessment fails to note
that Continental’s discriminatory below-cost price caused Utah Pie to re-
duce its price to $2.75. The jury was entitled to consider the potential im-
pact of Continental’s price reduction absent any responsive price cut by 2
Utah Pie. Price was a major factor in the Salt Lake City market. Safeway,
which had been buying Utah brand pies, immediately reacted and pur-3
chased a five-week supply of frozen pies from Continental, thereby tem-4

8/Price Discrimination 391

porarily foreclosing the proprietary brands of Utah and oth

the Salt Lake City Safeway market. The jury could ratignatlall;'flixr;llz f:rggf
E:Iuded that had Utah not lowered its price, Continental, which repeated
its offer once, would have continued it, that Safeway wc;lﬂd have contin-
ued to buy from Continental and that other buyers, large as well as small
would haye followed suit. It could also have reasonably concluded that’
13;1 :;)lzr;fet;tdor ;yh-o is forced to reduce his price to a new all-time low in a

of declining prices will in ti ial pi i
less effective comigtitive forc:: rime fel the inancil pach and wilbea
Ew{en if the impact on Utah Pie as a competitor w igi

remam.the consequences to others in the maxg(et :/ho lai:dfltegl ::%)lr?xl;étzh ;I(;i
on}y with Continental’s 22-ounce pie at $2.85 but with Utah’s even lower
price of $2.75 per dozen for both its proprietary and controlled
labels. . . . The evidence was that there were nine other sellers in 1960
w:ho sold 23,473 dozen pies, 12.7% of the total market. In 1961 there were
eight other sellers who sold Iess than the year before—18,565 dozen or
8.2% of the total—although the total market had expanded from 134569
doz-en to 2{26,908 dozen. We think there was sufficient evidence f;'om
which the jury could find a violation of §2(a) by Continental.

I

The Carnation Company entered the froze i i i
1955 tl}rough the acquisition of *‘Mrs. Lee’s l;}e(si?’s?lﬁcﬁliv:: stlllneerfse;13
gaged in Tagufactuﬁng and selling frozen pies in Utah and elsewhere
under the Slm.p'le Simon” label. Carnation also quickly found the market
extremely sensitive to price. Carnation decided, however not to enter an
economy produ.ct in the market, and during the period cov;red by this suit
it oﬁ';red only its quality *‘Simple Simon’’ brand. Its primary method of
meeting competition in its markets was to offer a variety of discounts and
other recklfitloxg, and the technique was not unsuccessful, . ,

.+ » Atter Carnation’s tempo setback in it institute
pricing policy to regain business Ii&rllri,he Salt Lake1 gcsiiyltnllﬁlt:;ltl.t%c‘lh: ::vv:

3 polg'cy involved a slash in price of 60¢ per dozen pies, which
: nation’s price to a lew{el admittedly well below ilt)s cc’)sts, anrxggﬁ‘hlgg:vrv
.the othpr prices prevailing in the market. The impact of the move was felt
un.medlately, gnd the two other major sellers in the market reduced their
prices. Ca.matlon’s.barmer year, 1960, in the end involved eight months
3 gunng which the prices in Salt Lake City were lower than prices charged
¢ inother market§. The trend continued during the eight months in 1961 that
¢ preceded the ﬁhpg of .the complaint in this case. In each of those months
i the Salt .Lake City prices charged by Carnation were well below prices
3 ,cha.rged in qther markets, and in all but August 1961 the Salt Lake City
,.dehve.red price was 20¢ to 50¢ lower than the prices charged in distant San
: Francisco. The Court of Appeals held that only the early 1960 prices could
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be found to have been below cost. That holding, however, simply over-
looks evidence from which the jury could have concluded that throughout
1961 Carnation maintained a below-cost price structure and that Carna-
tion’s discriminatory pricing, no less than that of Pet and Continental, had
an important effect on the Salt Lake City market. We cannot say that the
evidence precluded the jury from finding it reasonably possible that Car-
nation’s conduct would injure competition.

Iv

Section 2(a) does not forbid price competition which will probably in-
jure or lessen competition by eliminating competitors, discouraging entry
into the market or enhancing the market shares of the dominant sellers.
But Congress has established some ground rules for the game. Sellers may
not sell like goods to different purchasers at different prices if the result
may be to injure competition to either the sellers’ or the buyers’ market
unless such discriminations are justified as permitted by the Act. This
case concerns the sellers’ market. In this context, the Court of Appeals
placed heavy emphasis on the fact that Utah Pie constantly increased its
sales volume and continued to make a profit. But we disagree with its ap-
parent view that there is no reasonably possible injury to competition as
long as the volume of sales in a particular market is expanding and at least
some of the competitors in the market continue to operate at a profit. Nor
do we think that the Act only comes into play to regulate the conduct of
price discriminators when their discriminatory prices consistently under-
cut other competitors. . . . In this case there was some evidence of
predatory intent with respect to each of these respondents.> There was
also other evidence upon which the jury could rationally find the requisite
injury to competition. The frozen pie market in Salt Lake City was highly
competitive. At times Utah Pie wasa leader in moving the general level of
prices down, and at other times each of the respondents also bore respon-
sibility for the downward pressure on the price structure. We believe that
the Act reaches price discrimination that erodes competition as much as it
does price discrimination that is intended to have immediate destructive
impact. In this case, the evidence shows a drastically declining price

structure which the jury could rationally attribute to continued or
sporadic price discrimination. The jury was entitled to conclude that “‘the j
effect of such discrimination,” by each of these respondents, “may be
. or to injure, destroy, or prevent ‘§

substantially to lessen competition. . .

3 It might be argued that the respondents’ conduct displayed only fierce competitive d
instincts. Actual intent to injure another competitor does not, however, fall into that cate~ :3
gory, and neither, when viewed in the context of the Robinson-Patman Act, do persistent 4
sales below cost and radical price cuts which are themselves discriminatory. Nor does the %
fact that a local competitor has a major share of the market make him fair game for -}

discriminatory price cutting free of Robinson-Patman Act proscriptions. . . .
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competition with. any person who either grants or knowingly receives the
beqeﬁt of such discrimination. . . .” The statutory test is one that neces-
sarily looks forward on the basis of proven conduct in the past. Proper

application of that standard here requires reversal of the jud
Court of Appeals. q e judgment of the

It is so ordered.

THE CHIEF JUSTICE took no part in the decision of this case.

. .MR..JUSTICE STEWART, with whom MR. JUSTICE HARLAN
joins, dissenting.

I would affirm the judgment, agreeing substantially with the reasoning
of .th.e Court of Appeals as expressed in the thorough and conscientious
opinion of Judge Phillips.

There is only one issue on this case in its present posture: . . . [Dlid
the respondents® actions have the anticompetitive effect required by the
statute as an element of a cause of action?

The Court’s own description of the Salt Lake City frozen pie market
from 1958 through 1961, shows that the answer to that question must be
no. In 1958 Utah Pie had a quasi-monopolistic 66.5% of the market. In
1961—after the alleged predations of the respondents—Utah Pie still had
a commding 45.3%, Pet had 29.4%, and the remainder of the market
was divided almost equally between Continental, Carnation, and other,
§mall local bakers. Unless we disregard the lessons so laboriously learned
in scores of Sherman and Clayton Act cases, the 1961 situation has to be
cons1d.ered‘ more competitive than that of 1958. Thus, if we assume that
the price discrimination proven against the respondents had any effect on
competition, that effect must have been beneficient.

That the Co!n't has fallen into the error of reading the Robinson-Patman
f&ct as protecting competitors, instead of competition, can be seen from
its unsuccessful attempt to distinguish cases relied upon by the respon-
dents. Those cases are said to be inapposite because they involved *‘no
general decline in price structure,” and no *‘lasting impact upon prices.”
But lower prices are the hallmark of intensified competition. . . .

4 Each respondent argues here that prior price discriminati i
re | price discrimination cases in the courts and
before the Federal Trade Commission, in which no primary line injury to competition was

found, establish a standard which compels affirmance of the Court of Appeals’ holding. But

the cases upon which the respondents rely are readily distinguishable. In Anheuser-Busch,

t Inc.v.F.I.C, 2?9 F :2d 82}5, 839, there was no general decline in price structure attributable
g to {hc defendant s price discriminations, nor was there any evidence that the price discrimi-
;_nations were **a single lethal weapon aimed at a victim for a predatory purpose.’ Id., at 842.
: ln'Bora[en {,‘q. v. FJ_'.C-.. 339 F.2d 953, the court reversed the Commission’s decision on
[ price qlsc.:nn’nnatlon in one market for want of sufficient interstate connection, and the
: Cqmmxsslon s charge _rcgarding the other market failed to show any lasting impact upon
- prices caused by the single, isolated incident of price discrimination proved. . . .
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I cannot hold that Utah Pie’s monopolistic positiqr.l was protected by
the federal antitrust laws from effective price competition, and I therefore
respectfully dissent.

International Air Industries, Inc., et al. v.
American Excelsior Company

517 F.2d 714 (1975)
cert. denied
424 U.S. 943 (1975)

LEWIS R. MORGAN, Circuit Judge.

, Inc., and International Air Industries, Inc.,! ﬁ}ed a
corﬁgllﬁgfjftf Yecl:alf:rging AMXCO, Inc.,? witha \:iolat.ion of .the antitrust
laws. A lengthy, complex and seemingly disorganized jury tna! was held,
resulting in a verdict in AMXCO's favor. Yebco appeals, alleging at least
20 substantive trial errors. We affirm the judgment below.

I

The facts in this case are heatedly contested. S.ince.the trial below
resulted in AMXCO's favor, we consider the facts in a light most favor-
ablg:g;(t).’ Inc., is a New Mexico corporation »\.'ith its principa} plaf:e of
business in El Paso, Texas. It was incorporate.d in 195.9. Vebco is primar-
ily a distributor of heating and air conditioning equipment, al.though it
does manufacture some products, includi.ng handmade evaporative cooler
pads. It sells its pads primarily in Arizona, New Mexico, and West
TeXaIT'I.XCO, a subsidiary of Texstar Company, has its principal place of
business in Arlington, Texas. It maintains a branch. oﬁ'}ce in El Paso,
Texas, and manufactures evaporative cooler pads Whl.Ch it sells through-
out the southwestern and far western parts of the United States. .

The source of the controversy in this case is the cooler pad, an object

i i inoline cloth, used in
made of aspen wood shavings covered with 'crmo.hne cloth,
evaporative air conditioners. Such pads have hlstoncally.been made by
hand, but around 1960 AMXCO achieved a breakthrough in the field and 3
began to produce a machine-made pad. Hand- and machine-made pads

i i i tities, they - §
! h Vebco and International were nommal_ly separate business entities, tt
opera,ttlglg:%ne b%siness. .« . Therefore, **Vebco™ will hereinafter refer to both plaintiffs, 2

unless otherwise indicated.

i i istrict court but during ¥

2 American Excelsior Company was the named defendant in the distric ' 3
the coxg gf discovery Vebco realized that AMXCO, Inc., was.the corporate successor to
that company. The defendant-appellant will therefore hereinafter be referred to as ]

*AMXCO."

-
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are interchangeable in use, but the latter can be produced, transported,
and stored more cheaply. Through its technological success and business
expansion AMXCO became the world’s largest producer of cooler pads.

Vebco and AMXCO have enjoyed a lengthy business relationship. The
founder of Vebco, Vernon Britt, began to distribute pads for AMXCO in
1953. Until 1969, with only one short exception, the only pads Vebco
distributed were manufactured by AMXCO. By selling AMXCO's pads,
Vebceo developed a highly successful business and gradually expanded its
operations to include a complete line of heating and cooling implements.

Except for direct sales to “‘national accounts,”’ AMXCO marketed all
of its cooler pads through independent distributors such as Vebco.
Vebco’s primary customers in the El Paso-Las Cruces trade area were
discount stores. The only large discount store in the area to which Vebco
did not sell cooler pads was K Mart, serviced by Passage Supply, an
independent distributor for AMXCO.

Prior to 1969, AMXCO favored its El Paso distributors over its Arizona
distributors in freight policy: AMXCO paid freight costs of its El Paso
distributors to their customers in Arizona but did not pay the freight costs
of distributors in Arizona to their customers in El Paso and Las Cruces. In
order to rectify this competitive inequity, AMXCO decided to eliminate
the freight prepayment for its El Paso distributors. When AMXCO
adopted a uniform freight policy, Vebco decided to set up its own man-
ufacturing plant for cooler pads. With the aid of three former employees
of AMXCO, the owners of Vebco formed a corporation and built a plant
to manufacture cooler pads by hand in 1969. Vebco then entered the
market as a manufacturer and successfully competed with AMXCO.
Later that same year, Southwest Industries was formed. Like AMXCO,
Southwest manufactured and marketed machine-made cooler pads. There
were also numerous small-scale handmade pad manufacturers in the mar-
ket.

When AMXCO learned that Vebco was manufacturing its own cooler

3 pads, AMXCO terminated its distribution relationship with Vebco. Al-

though it lost customers to Vebco in 1969, AMXCO took no action in

regard to price. . . .

In late January, 1971, Vebco dropped its price to discount houses §

ﬁ percent below the price currently being quoted by both AMXCO and

k Vebco. . .—to a 14.5 percent discount below list price. This price cut

§ brought Vebco considerable business, including the very lucrative K Mart

& account which had previously been serviced by AMXCO’s distributor,

g Passage Supply. The record indicates that AMXCO’s distributors com-
f plained that they could not effectively compete with Vebco, because the
 latter manufactured its own pads for distribution. . . .

Based on previous public bids by Vebco and Southwest, and on infor-

mation received from customers, AMXCO determined that a 25 percent
| discount would be competitive in the market, AMXCO then contacted its
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Tying Devices

The Supreme Court noted in the Standard Stations case (see Chapter
10) that, “‘tying agreements serve hardly any purpose beyond the sup-
pression of competition.” Yet, because of the possnbﬂ}ty tha} sugh agree-
ments might under some circumstances be gconormcally justified and
legally unexceptionable, the courts have hesitated to dgclare them un-
lawful per se. Once again, it becomes necessary to examine a trade prac-
tice—in this instance tying devices—on a case-by-casq basis. The dec_l-
sions presented below indicate that the crucial test in these cases 1s
whether the tie-in involves one product or service in which the company
enjoys substantial market power. In other words, the courts attempt to
discover whether the tie-in represents an attempt by a firm to exert lever-
age so that its monopoly power in one area may be extended into anofhe}'.
In the Northern Pacific case the Court concluded that Norghem Pacific’s
dominance of strategically situated landholdings in the Pacific Northwest

was being used as a lever with which to induce purchasers and lessees of 3

such landholdings to use its freight transportation facilities to the exclu-

sion of competitors. Thus, the **preferential routing” clauses containedin

its purchase and rental contracts constituted an illegal tyin.g arrangement.
In the Jerrold case, on the other hand, the Court regogmzed thgt under
certain conditions tying contracts may result in positive economic bene-
fits. Accordingly, if refused to strike down an arrangement wpereby Jer-
rold, a new entrant, sold electronic equipment to comn}umt).' antenna
television companies only on a full system basis and in conjunction witha
service contract. .

The Fortner case probably represents the hlgh-watgr mz.lr!c for 'the
restrictive approach to the legality of tying devices. '(Thns opinion might
profitably be read in connection with the International Salt case pre-
sented in Chapter 13.) The courts have since retreated fro.m the view
expressed in Fortner—in apparent response to recent trends in economic

analysis. Indeed, while Hyde may superficially be considered in line with 4§

the reasoning of Fortner, both the majority opinion and—even more

412
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explicitly—Justice O’Connor’s concurring opinion demonstrate a clear
willingness to abandon altogether the Court’s traditional per se approach.

Northern Pacific Railway Company v. United States
356 U.S. 1(1958)
MR. JUSTICE BLACK delivered the opinion of the Court.

In 1864 and 1870 Congress granted the predecessor of the Northern
Pacific Railway Company approximately forty million acres of land in
several Northwestern States and Territories to facilitate its construction
of a railroad line from Lake Superior to Puget Sound. In general terms,

this grant consisted of every alternate section of land in a belt 20 miles

wide on each side of the track through States and 40 miles wide through
Territories. The granted lands were of various kinds; some contained
great stands of timber, some iron ore or other valuable mineral deposits,
some oil or natural gas, while still other sections were useful for agricul-
ture, grazing or industrial purposes. By 1949 the Railroad had sold about
37,000,000 acres of its holdings, but had reserved mineral rights in

.6,500,000 of those acres. Most of the unsold land was leased for one

purpose or another. In a large number of its sales contracts and most of its
lease agreements the Railroad had inserted **preferential routing’’ clauses
which compelled the grantee or lessee to ship over its lines all com-

¢ modities produced or manufactured on the land, provided that its rates
E (and in some instances its service) were equal to those of competing
¢ carriers. Since many of the goods produced on the lands subject to these
k- “‘preferential routing’ provisions are shipped from one State to another
. the actual and potential amount of interstate commerce affected is sub-
¥ stantial. Alternative means of transportation exist for a large portion of

k  these shipments including the facilities of two other major railroad sys-
E. tems,

In 1949 the Government filed suit under Section 4 of the Sherman Act

I seeking a declaration that the defendant’s **preferential routing’ agree-
¢ ments were unlawful as unreasonable restraints of trade under Section 1
E of that Act. After various pretrial proceedings the Government moved for
f summary judgment contending that on the undisputed facts it was enti-
£ tled, as a matter of law, to the relief demanded. The district judge made
& numerous findings, as set forth in substance in the preceding paragraph,
& based on the voluminous pleadings, stipulations, depositions and answers
> to interrogatories filed in the case, and then granted the Government'’s
e motion (with an exception not relevant here). 142 F. Supp. 679. He issued
¢ an order enjoining the defendant from enforcing the existing *‘preferential
k routing” clauses or from entering into any future agreements containing
® them. The defendant took a direct appeal to this Court. . . .

The Sherman Act was designed to be a comprehensive charter of eco-
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nomic liberty aimed at preserving free and unfettered competition as the
rule of trade. It rests on the premise that the unrestrained interaction of
competitive forces will yield the best allocation of our economic re-
sources, the lowest prices, the highest quality and the greatest material
progress, while at the same time providing an environment conducive to
the preservation of our democratic political and social institutions. But
even were that premise open to question, the policy unequivocally laid
down by the Act is competition. And to this end it prohibits ‘‘Every
contract, combination . . . or conspiracy, in restraint of trade or com-
merce among the several States.” Although this prohibition is literally
all-encompassing, the courts have construed it as precluding only those
contracts or combinations which ‘‘unreasonably’” restrain competi-
tion. . . .

However, there are certain agreements or practices which because of
their pernicious effect on competition and lack of any redeeming virtue
are conclusively presumed to be unreasonable and therefore illegal with-
out elaborate inquiry as to the precise harm they have caused or the
business excuse for their use. This principle of per se unreasonableness
not only makes the type of restraints which are proscribed by the Sher-
man Act more certain to the benefit of everyone concerned, but it also
avoids the necessity for an incredibly complicated and prolonged eco-
nomic investigation into the entire history of the industry involved, as
well as related industries, in an effort to determine at large whether a
particular restraint has been unreasonable—an inquiry so often wholly
fruitless when undertaken. Among the practices which the courts have
heretofore deemed to be unlawful in and of themselves are price fixing,
United States v. Socony-Vacuum Qil Co. . . . ; division of markets,
United States v. Addyston Pipe & Steel Co. . . . ; group boycotts,
Fashion Originators’ Guild v. Federal Trade Comm’n . . . ; and tying
arrangements, International Salt Co. v. United States. . . .

For our purposes a tying arrangement may be defined as an agreement
by a party to sell one product but only on the condition that the buyer also
purchases a different (or tied) product, or at least agrees that he will not
purchase that product from any other supplier. Where such conditions are
successfully exacted competition on the merits with respect to the tied
product is inevitably curbed. Indeed **tying agreements serve hardly any

purpose beyond the suppression of competition.”” Standard Oil Co. of 3

California v. United States. . . . They deny competitors free access to
the market for the tied product, not because the party imposing the tying

requirements has a better product or a lower price but because of his °
power or leverage in another market. At the same time buyers are forced
to forego their free choice between competing products. For these j
reasons *‘tying agreements fare harshly under the laws forbidding re- ‘&
straints of trade.” Times-Picayune Publishing Co. v. United States.
. . . They are unreasonable in and of themselves whenever a party has ‘3§
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spﬁicient economic power with respect to the tvi
ﬁlably. restrain free competition in thi market ;of'y tlhneg tli);coic:aur?dltl?:taa?ge;
'not Insubstantial”’ amount of interstate commerce is affected Interna-
tt?nal Salt Co. v. United States. . . . Cf. United States v Pc.zram t
Pictures. - « . Of course where the seller has no control o.r dominoun
over the tying product so that it does not represent an effectual wea :: (t:e
{Jgesssllllrﬁ buyfers into taking the tied item any restraint of trade attﬁbl:ltabl:
o s c . .tymg arrangements would qbvnously be insignificant at
In this case we believe the district judge was clearly ¢ i i
summary judgment declaring the defendant’s °* y orregt . ente.nn’g
glauses unlgwful restraints of trade. We whgll;; sagreirgz;et%t;ailln;?:;lﬂged
szcs:;se c;estali)hshe_d beyond any genuine question that the defendant pos-
sesse Substantial economic power by virtue of its extensive landholdings
esse0 10 ive it prefommses s e S ML of purchasers nd
. €, to the exclusion of i i i
Ing goods or produce from the land transferrec(i) tt‘ét:hi(:rx:.lplsgxt'(::rasx’x ltll::x:?:
any real gloubt that a “‘not :nsubstantial”’ amount of interstate commerc
was and is affected by these restrictive provisions. )
As pointed out t_:efore, the defendant was initially granted large acre-
;ﬁz by Congres§ in the several northwestern states through which its
tes n;)r\lg»", :txen.h'l(‘)l;ési;and wgs st_ragegically loc_:atec_i in checkerboard fashion
iiomvat gs and within economic .dlstance of transportation
n?:;c ; sleiioev?dte?lltﬂt);m :\l:et ltlgsm:r(:;ly 1of \;anous witnesses but common sense
- LIS particular land was often prized by th
g::‘gl;sastled ;r lea§ed it .:md was frequently essential ltJo their :;usi(r)lseessv:;::3
s l . :selsposu!g of its holdings the c!efendant entered into contracts of
“preferentialcx?::tl;lr;lé ’atc }:322 :e\'/;hrzl ‘llmlllon gu;res of land which included
rou . ery existence i i
arrangements is itself compelling evideng. of the defegg;nh?sl;:;to;ot\zgg,

. at least where, as here, no other explanation has been offered for the

;xistgnce of these restraints. The “preferential routing” clauses con-
t;:rre no beneﬁt' on.the pl}rchasers or lessees. While they got the land
ey wanted by yielding their freedom to deal with competing carriers, the

t defendant makes no claim that it came any cheaper than if the restrictive
i?lus;§ had been omitted. In fact any such price reduction in return for
: iy sh'xpments would have qu.ite plainly constituted an unlawful rebate to
e the shipper. So far as the Railroad was concerned its purpose obviousl

i’ was to fencq out competitors, to stifle competition. While this may havy
. been exceedingly beneficial to its business, it is the very type of thing th:

Sherman Act condemns. In short, we are convinced that the essential

; p;clere‘f;uisiteifor treating the defendant’s tying arrangements as unreason-
" able “‘per se’’ were conclusively established below and that the defendant

. has offered to prov i ¢ :
o, prove nothing there or here which would alter this conclu-
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In our view International Salt Co. v. United States, . . . which has
been unqualifiedly approved by subsequent decisions, is ample authority
for affirming the judgment below. . . .

The defendant attempts to evade the force of International Salt on the
ground that the tying product there was patented while here it is not. But
we do not believe this dinstinction has, or should have, any significance.
In arriving at its decision in International Salt the Court placed no re-
liance on the fact that a patent was involved nor did it give the slightest
intimation that the outcome would have been any different if that had not
been the case. If anything, the Court held the challenged tying ar-
rangements unlawful despite the fact that the tying item was patented, not
because of it. . . .

The defendant argues that the holding in International Salt was limited
by the decision in Times-Picayune Publishing Co. v. United States.
. . . There the Court held that a unit system of advertising in two local
newspapers did not violate Section 1 of the Sherman Act. . . . But the
Court was extremely careful to confine its decision to the narrow record
beforeit. . . .

While there is some language in the Times-Picayune opinion which
speaks of ‘‘monopoly power’’ or ‘‘dominance’’ over the tying product as
a necessary precondition for application of the rule of per se unreason-
ableness to tying arrangements, we do not construe this general language
as requiring anything more than sufficient economic power to impose an
appreciable restraint on free competition in the tied product (assuming all
the time, of course, that a ‘‘not insubstantial’’ amount of interstate com-
merce is affected). . . . Times-Picayune . . . makes clear . . . that
the vice of tying arrangements lies in the use of economic power in one
market to restrict competition on the merits in another, regardless of the
source from which the power is derived and whether the power takes the
form of a monopoly or not.

The defendant contends that its ‘‘preferential routing’’ clauses are
subject to so many exceptions and have been administered so leniently
that they do not significantly restrain competition. . . . [If these re-
strictive provisions are merely harmless sieves with no tendency to re-
strain competition, as the defendant’s argument seems to imply, it is hard
to understand why it has expended so much effort in obtaining them in
vast numbers and upholding their validity, or how they are of any benefit
to anyone, even the defendant. But however that may be, the essential
fact remains that these agreements are binding obligations held over the
heads of vendees which deny defendant’s competitors access to the
fenced-off market on the same terms as the defendant. . . . All of this is
only aggravated, of course, here in the regulated transportation industry
where there is frequently no real rate competition at all and such effective
competition as actually thrives takes other forms.

Affirmed.
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[MR. JUSTICE CLARK took no part in the consideration or decision
of this case. MR. JUSTICE HARLAN, whom MR. JUSTICE
FRANKFURTER and MR. JUSTICE WHITTAKER joined, dissented.]

Fortner Enterprises, Inc. v. United States Steel Corp.
394 U.S. 495 (1969)

_ MR. JUSTICE BLACK delivered the opinion of the Court [on a mo-
tion for summary judgment].

. . . Petitioner, Fortner Enterprises, Inc., filed this suit seeking treble
damages and an injunction against alleged violations of §§1 and 2 of the
Sherman Act. . . . The complaint charged that respondents, United
States Steel Corp. and its wholly owned subsidiary, the United States
Steel Homes Credit Corp., had engaged in a contract, combination, and
conspiracy to restrain trade and to monopolize trade in the sale of prefab-
ricated houses. It alleged that there was a continuing agreement between
respondents *‘to force corporations and individuals, including the plain-
tiff, as a condition to availing themselves of the services of United States
Steel Homes Credit Corporation, to purchase at artifically high prices
only United States Steel Homes. . . .” Specifically, petitioner claimed
that in order to obtain loans totaling over $2,000,000 from the Credit Corp.
for the purchase and development of certain land in the Louisville, Ken-
tucky, area, it had been required to agree, as a condition of the loans, to
erect a prefabricated house manufactured by U.S. Steel on each of the
lots purchased with the loan proceeds. Petitioner claimed that the prefab-
ricated materials were then supplied by U.S. Steel at unreasonably high
prices and proved to be defective and unusable, thus requiring the ex-
penditure of additional sums and delaying the completion date for the
development. Petitioner sought treble damages for the profits thus lost,
along with a decree enjoining respondents from enforcing the requirement
of the loan agreement that petitioner use only houses manufactured by
U.S. Steel.

. . . Noting that the agreement involved here was essentially a tying
arrangement, under which the purchaser was required to take a tied prod-
uct—here prefabricated homes—as a condition of being allowed to
purchase the tying product—here credit, the District Judge held that
petitioner had failed to establish the prerequisites of illegality under our
tying cases, namely sufficient market power over the tying product and
foreclosure of a substantial volume of commerce in the tied prod-
uct. . . . Since we find no basis for sustaining this summary judgment,
we reverse and order that the case proceed to trial.

We agree with the District Court that the conduct challenged here
primarily involves a tying arrangement of the traditional kind. The Credit
Corp. sold its credit only on the condition that petitioner purchase a
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product. To apply this rule to a situation where the only ‘‘leverage™ is a
lower price for the article sold or more advantageous financing or credit
terms for the article sold and for ancillary costs connected with the sale is
to distort the doctrine, and indeed, to convert it into an instrument which
penalizes price competition for the article that is sold. . . .

The effect of this novel extension—this distortion, as I view it—of the
tying doctrine may be vast and destructive. It is common in our economy
for a seller to extend financing to a distributor or franchisee to enable him
to purchase and handle the seller’s goods at retail, to rent retail facilities,
to acquire fixtures or machinery for service to customers in connection
with distribution of the seller’s goods, or, as here, to prepare the land for
and to acquire and erect the seller’s houses for sale to the pub-
lic. . . . Arrangements of this sort run throughout the economy. They
frequently, and perhaps characteristically, represent an indispensable
method of financing distributive and service trades, and not until today
has it been held that they are tying arrangements and therefore per se
unlawful. . . .

. . . Almost all modern selling involves providing some ancillary ser-
vices in connection with making the sale—delivery, installation, supply-
ing fixtures, servicing, training of the customer’s personnel in use of the
material sold, furnishing display material and sales aids, extension of
credit. Customarily—indeed almost invariably—the seller offers these
ancillary services only in connection with the sale of his own products,
and they are often offered without cost or at bargain rates. It is possible
that in some situations, such arrangements could be used to restrain
competition or might have that effect, but to condemn them out-of-hand
under the ‘‘tying’’ rubric, is, I suggest, to use the antitrust laws them-
selves as an instrument in restraint of competition.

For these reasons, I dissent.

Note: On remand, the District Court directed a verdict in favor of
Fortner, on the ground that U.S. Steel possessed sufficient economic
power in the credit market. The Court of Appeals reversed and remanded
for a new trial by the District Court, which again found for Fortner. This
time, the Court of Appeals affirmed, only to have the Supreme Court, in
1977, find for U.S. Steel (Fortner II), on the grounds that it did not
possess the requisite economic power.

United States v. Jerrold Electronics Corporation

187 F. Supp. 545 (E.D.Pa. 1960),
affirmed per curiam 365 U.S. 567 (1961)

VAN DUSEN, District Judge.

This action was commenced with the filing of a complaint on February
15, 1957, charging Jerrold Electronics Corporation, its president, Milton

#
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J errolgl Shapp, and five of its corporate subsidiaries with being parties to a
conspiracy .and contracts in unreasonable restraint of trade and commerce
In community television antenna equipment in violation of Section 1 of the
Sherman.Act - « . ; with being parties to a conspiracy and attempting to
monopohze trade and commerce in community television antenna equip-
ment in violation of Section 2 of the Sherman Act . . . ; and with con-

tract.ing to sell and making sales upon unlawful conditions in violation of
Section 3 of the Clayton Act. . . .

II. BACKGROUND

Jerrold Electronics Corporation (hereinafter *Jerrold’’) was incorpo-
rated ur}der the laws of Pennsylvania in March 1948 by Milton Shapp to
engage in the sale of a television booster developed by one of his friends.
This de\th('.! was designed to improve television reception in fringe areas
by amplifying the weak signals available there. At Shapp’s request, his
friend began working on the development of master antenna equipment.
The purpose of this equipment was to enable a single antenna to serve a
number of television receivers. . . .

Jerrold installed the first operational master antenna system for
Montgomery Ward in Baltimore during the summer of 1949. The success
of.this system resulted in a number of orders from other dealers. At first,
this master antenna equipment was sold through the distributors who
were handling Jerrold’s booster. This proved unsatisfactory, however,
pecause these distributors and their customers lacked the technical train-
ing and experience with respect to master antenna-systems which was
necessary to install and maintain them properly. . . .

In October 1950, Shapp was approached by a group of men from
Lar}sford, Pennsylvania, who were interested in bringing television into
thelr.community. The people of Lansford were unable to receive any
television signals through the use of conventional equipment because of
the town’s location. It was possible to receive a signal on a hilltop ap-
proximately a mile outside of town, however. They wanted to set up an
antenna at this site and hook it up with receivers in the town. Subscribers
to their service would pay a connection fee and monthly service
charge. . . . It was . . . apparent to . .. [Shapp] that this was a
natural and promising area for Jerrold to enter, since there were many
communities which, because of distance or topographical features, were
in the same predicament as Lansford and had no immediate hope of
obtaining television from any other source because of the freeze on the
licensing of new television stations in effect at that time.

Shapp and the Lansford group finally worked out a mutually satisfac-
tory arrangement. Jerrold was to install a system using its standard
equipment, which the Lansford people would purchase. Jerrold was to
use the system as an on-the-spot laboratory to work on the problems it
anticipated, discover new problems, and develop the equipment neces-
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sary to eliminate them. . . . A few days later, a similar arrangement was
made with a group from Mahanoy City, Pennsylvania. . . .

The Lansford system was ‘‘turned on”’ in mid-December 1950 and the
Mahonoy City system went into operation in January 1951. . . . The
initial results were deemed successful and the systems received consider-
able publicity, including articles in the Wall Street Journal and Newsweek
magazine, since they were the first significant operational systems of this
kind. As a result of the publicity, Shapp was approached by people from
hundreds of communities interested in community antenna systems, both
as a means of bringing television into their homes and as a profitable
investment. These people came from all walks of life. Many of them had
little or no technical background or knowledge. Furthermore, the system
that went into operation in Lansford in December 1950 was only con-
nected to a few showrooms. With the extension and continual operation
of the system, the anticipated problems began to arise. They were of such
a magnitude that Shapp’s organization was completely tied up analyzing
them and designing new equipment to cope with them. Also, there were
several instances in which aspiring community system operators had ob-
tained Jerrold’s standard equipment through its distributors and at-
tempted to install systems with unsatisfactory results. Under these cir-
cumstances, it was decided that no Jerrold equipment would be sold for
community purposes until gear adequate to the task had been developed.

Some acquaintance with the technical aspects of a community televi-
sion antenna system is essential to a full understanding of the contentions
of both parties in this matter. This seems to be the most appropriate point
to digress from the narrative to describe the nature of such a system and
some of the particular problems which faced Jerrold and other companies
which entered this field.

There are four parts to a community television antenna system. The
first is the antenna site, referred to in the trade as the **head end.”” The
second is the apparatus which carries the signal from the antenna into the
community, known as the ‘‘run to town.” The third is the *‘skeleton
system ’* that is constructed through the town to carry the television
signals to the extremities of the area to be covered. Finally, there is the
*tap-off’’ from the skeleton system which carries the signal to the home
of each subscriber to the service. . . .

The installation of a successful community television antenna system
involves more than simply purchasing certain items of equipment and
hooking them together. Each system presents different problems giving
rise to different equipment needs because of variations in the frequency,
quantity and quality of the signals available at the antenna site, the length
of the run to town, and the layout of the town itself. Proper planning is
necessary to keep equipment costs at a minimum and, at the same time,
produce a saleable picture in town. In the first place, the best antenna site
must be determined considering the signals present and the distance from
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town. The run to town must be set up keeping in mind future maintenance
problerps. Similarly, the most efficient routing of the lines in town must be
detergmr;ed. In this connection, there arises a special problem of
negotxa_txqg with the utility companies for the use of their poles. This
aspect is Important, both in terms of costs and acceptability to the com-
munity, since there may be an adverse reaction to the erection of addi-
tional poles and wires. Then there is the problem of selecting equipment
of the proper specifications, including antennas and cable, as well as
electronic gear. Finally, it is essential that the equipment be properly
spaced along the line so that the input signal is at a proper level.

III. TIE-IN SALES

By thg spring of 1951, the Jerrold people felt they were prepared to
start selling equipment for community television antenna purposes. As a
result. of their work in Lansford and Mahanoy City, they had developed a
new line of equipment for community antenna systems designated “W*’
equipment. After consulting with his engineers and several of Jerrold’s
commission salesmen who dealt with the distributors, Shapp decided that
the W equipment should only be sold with engineering services to insure
that the system would function properly. A general policy, therefore, was
esta.blished of selling electronic equipment to community antenna com-
panies only on a full system basis and in conjunction with a service con-
fract which provided for technical services with respect to the layout,
installation and operation of the system.

'!‘he first of the service contracts employed by Jerrold in executing this
policy was designated Form 103. . . . Paragraph 8 . . . provided:

8. That in the event Antenna Company desires to receive and distribute
the signals of any television stations other than those being received and
distributed at the time of the initial installation of the System, Antenna
Company agrees to purchase, at the then prevailing prices, whatever addi-
tioqal Jerrold Equipment may be necessary to receive and distribute the
desired signals throughout the System, and it is understood that a maximum
of three (3) television channels can be so received and distributed in the
presently designed System.

Paragraph 12 of the contract provided:

12. That Antenna Company agrees that it will not install, as part of the
§ystem, any Equipment or attachments which in the opinion of Jerrold will
impair the operation of the System or impair the quality of television recep-
tion and signal distribution capabilities of the System, or that might cause

gamage to or impair the efficiency of any of the Equipment comprising the
ystem.

In October 1953, the Form 103A and 103B service contracts were
replaced by the WK-1 Form. . . . The new contract was generally the
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same as its predecessors. A few changes were made in some of the provi-
sions relevant to the case at bar. The provision contained in paragraph 8
of the earlier contracts was eliminated. Also, the language formerly ap-
pearing in paragraph 12 now appeared in paragraph 8 and was revised to
read as follows:

VIII. Since the parties acknowledge that Jerrold cannot reasonably be
required to perform its obligations hereunder if the System compris'es elec-
tronic equipment other than that manufactured by Jerrold Electronics Cor-
poration, Antenna Company agrees that it will not install, as a part of tl3c
System any equipment or attachments which, in the opinion of Jerrold,.»\.nll
impair the quality of television reception and signal distribution capabilities
of the System, or which might cause damage to, or impair the efficiency of,
any of the Equipment comprising the System.

Finally, the duration of the contract was reduced from five to two and
one-half years. .
On March 16, 1954, Jerrold offered its cusomers two more service
contracts designated SP-1 . . . and SP-2. . . . The period of their use
overlapped that of the WK-1 contract. The SP-1 contract was designed to
accompany the sale of new systems and was of six months’ duration. The
SP-2 contract was designed to make Jerrold service available to existing
systems and was of one year’s duration. Each of these contracts con-
tained the following provision, similar to those in the earlier contracts:

Since we cannot reasonably be required to perform our obligations as
enumerated in this letter if the system contains electronic equipment other
than that manufactured by Jerrold Electronics Corporation, you agree not to
install, as part of the system, any equipment or attachments which, in our
opinion, will impair the quality of television reception and signal distribution
capabilities of the system, or which might cause damage to, or impair the
efficiency of, any of the equipment comprising the System.

The Government contends that Jerrold’s policy and practice of selling
on a system basis only and of making sales only in conjunction with a
service contract constituted unlawful tie-ins in violation of Section 1 of
the Sherman Act . . . and Section 3 of the Clayton Act. . . . It also
asserts that the provision in the 103 series contracts for the exclusive use
of Jerrold equipment for the addition of extra channels to the system, and
the provision in all of the contracts not to install unapproved, non-Jerrold
equipment, violated these sections of the anti-trust laws.

III-A. Service Contracts

The Government concedes that Section 3 of the Clayton Act does not
apply to . . . tie-ins involving services. The government asserts, how-

.
o
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ever, that sales upon the condition that the purchaser subscribe to the
services of the vendor constitute an unreasonable restraint of trade in
viola.tion of Section 1 of the Sherman Act. The defendants claim that this
Tequirement was reasonable and offered evidence on this point, which
was received over the objection of the Government which maintained that
the contracts were unreasonable per se under the decision in Northern
Pacific Railway Co. v. United States. . . .

It is clear from the amount of service rendered by Jerrold under its
compulsory service contracts that a *‘not insubstantial’’ amount of in-
terstate commerce was affected, particularly in view of the relatively
limited market. . . .

A more difficult question is presented by the second requirement that
Jerr.old be shown to have sufficient economic power with respect to its
cquipment to appreciably restrain free competition in the market for the
services it rendered. The minimum amount of economic power required is
by no means clear. Fortunately, the facts of this case obviate the neces-
sity of ascertaining that standard. In resolving this matter, the first task is
to determine the relevant market in which to measure Jerrold’s power.
Since in this aspect of the case we are only concerned with power which
will appreciably restrain competition in the market for the services of
installing, maintaining and operating community antenna systems, we are
necessarily only interested in power over equipment used in community
systems. Jerrold admits that, as to the sale of complete community televi-
sion antenna systems, it was an undoubted leader up until mid-1954, and
more than a majority of the new systems from 1950 to mid-1954 were
purchased from it. Indeed, Jerrold consistently advertised throughout this
period that at least 75% of the community systems in the United States
were *‘Jerrold systems.’’ Economic power over a product can be inferred
from sales leadership. . . . The Supreme Court also stated in the North-
ern Pacific case that the requisite economic power can be inferred from
the very existence of the tying clauses where no other explanation for
their use is offered. The majority of the court appears to feel that this
explanation must include a showing of some benefit conferred upon the
purchasers in return for their sacrifice of a free choice of alternatives, but
also considered the seller’s motive. This is an extremely difficult burden
to meet and, in the opinion of this court, it has not been satisfied by the
evidence offered by the defendants in the case at bar. Another fact from
which economic power can be inferred is the desirability of the tying
product to the purchaser. Northern Pacific Railway Co. v. United States,
supra . . . (dissent). Mr. Shapp has stated that Jerrold’s highly
specialized head end equipment was the only equipment available which
was designed to meet all of the varying problems arising at the antenna
site. It was thus in great demand by system operators. This placed Jerrold
in a strategic position and gave it the leverage necessary to persuade
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customers to agree to its service contracts. ‘This leverage constitutes
“economic power’’ sufficient to invoke the doctrine of per se unreason-
ableness.

While the trial judge is of the opinion that the Government has: estab-
lished both of the prerequisites necessary for treating Jerrold’s polxcy_ and
practice of selling its community equipment only in conjunctlop with a
service contract as unreasonable, per se, under the Northern Pacific deci-
sion, he does not believe that the inquiry must end there in view of th-e
rather unique circumstances involved in this particular case. Any :]udl-
cially, as opposed to legislatively, declared per se .rule is not conclusively
binding on this court as to any set of facts not basically the same as those
in the cases in which the rule was applied. In laying down such a ryle, a
court would be, in effect, stating that in all the possible situations it can
think of, it is unable to see any redeeming virtue in tying arrangemgnts
which would make them reasonable. The Supreme Court of the United
States did not purport in the Northern Pacific case to anticigate all of the
possible circumstances under which a tying arrangement might be used.
Therefore, while the per se rule should be followed in almost all cases,
the court must always be conscious of the fact that a case might arise in
which the facts indicate that an injustice would be done by blindly ac-
cepting the per se rule. In this case, the court felt that the facts asserted.by
the defendants in their pre-trial statement and trial brief warranted hearing
their testimony and argument on the issue of reasonableness. It was partly
influenced in this decision by the fact that the history of the indgstry was
brief, and the position of the defendants did not seem to require a pro-
longed economic investigation—factors which the Supreme Court felt
justified the per se rule. .

When Jerrold was ready to place its W equipment on the market in May
1950, it was confronted with a rather unique situation. In the first plgce,
while it was convinced that its equipment would work, Jerrold recogngd
that it was sensitive and unstable. Consequently, modifications were still
being made. . . . Secondly, as has already been noted, there were hun-
dreds of people anxious to set up community antenna systems. Most of
these people had no technical background at all. Nqne of them had any
experience with community systems since, at that time, there was on!y
one other operating system in the country besides the Jerrold syste-ms in
Lansford and Mahanoy City.! In addition, many of these people d-ld not
have solid or extensive financing to back their proposed venture. Fmall.y,
Jerrold had directed most of its resources towards the developrpen.t of its
community equipment. It was of utmost importance to it that its invest-
ment prove successful. . .

Shapp, his engineers and salesmen, envisioned widespread chaos.1f
Jerrold simply sold its community equipment to anyone who wanted it.

! This was an experimental system of R.C.A.’s in Pottsville, Pa.
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This fear was based on more than mere speculation. . ., ., The amount of
capital necessary to start a system was substantial. Interest would wane
rapidly if the systems installed did not consistently produce satisfactory
results. Not only Jerrold’s reputation but the growth of the entire industry
was at stake during the development period. In addition to its reputation,
Jerrold was also dependent upon successful system operation for pay-
ment. Many operators were notin a position to pay cash for the necessary
equipment and the risks were such that outside financing could not be
obtained. Therefore, payment was often contingent on the success of the
system. It appeared that it was cheaper and more practical to insure that a
System was properly installed in the first place than to attempt to get it
operating once it was strung up. Furthermore, as has already been noted,
use of existing utility poles was an important cost and public relations
factor. The utility companies were reluctant to have men of unknown
ability working on their poles. Therefore, it was desirable that the system
be installed under the supervision of men whose ability was known to the
utility companies through other dealings. For these reasons, it was de-
cided that community equipment should be sold with engineering services
in order to foster the orderly growth of the industry on which the future of
Jerrold depended.

The Government does not dispute the reasonableness of the contracts
for services but objects to the fact that they were compulsory. The crucial
question, therefore, is whether Jerrold could have accomplished the ends
it sought without requiring the contracts. It has been suggested that Jer-
rold could have accomplished the same results by addressing the persua-
sive argument it made to this court to its customers and leaving use of the
contracts on a voluntary basis. . . . This argument assumes that Jerrold
and the industry could survive the ““transitory disloyalties” this approach
would entail. Jerrold’s service was costly and many operators, because of
their limited finances, preferred to do-it-themselves and save the ex-
pense. . . . If Jerrold’s equipment was available without a contract,
many impatient operators probably would have attempted to install their
systems without assistance. . . . Jerrold’s supply of equipment was lim-
ited. Unrestricted sales would have resulted in much of this equipment
going into systems where prospects of success were at best extremely
doubtful. Jerrold’s short and long-term well-being depended on the suc-
cess of these first systems. It could not afford to permit some of its limited
equipment to be used in such a way that it would work against its inter-
ests. A wave of system failures at the start would have greatly retarded, if
not destroyed, this new industry and would have been disastrous for
Jerrold, who, unlike others experimenting in this field such as R.C.A. and
Philco, did not have a diversified business to fall back on but had put most
of its eggs in one precarious basket in an all out effort to open up this new
field. . . . For these reasons, this court concludes that Jerrold’s policy
and practice of selling its community equipment only in conjunction with
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a service contract was reasonable and not in violation of Section 1 of the
Sherman Act at the time of its inception. . . .

The court’s conclusion is based primarily on the fact that the tie-in was
instituted in the launching of a new business with a highly uncertain
future. As the industry took root and grew, the reasons for the blanket
insistence on a service contract disappeared. The development of the
community antenna industry throughout the country was not uniform. It
advanced and became established most rapidly in the East, particularly in
Pennsylvania. Progress was slower in the Northwest and Southwest.
Thus, when the reasons for this policy ceased to exist in the East, there
were still good reasons for its continuance in other areas. Oral reports of
successful systems 3,000 miles away are not as convincing as a number of
failures nearby. Jerrold recognized this fact and abandoned its policy
gradually. In March 1954, it dropped the policy as a general rule and
thereafter applied it on an area-by-area and case-by-case basis.? Mr.
Shapp candidly admits that he can ‘‘not make the assertion that in each
stage of this evolution our timing has been exactly correct.” . . . [Wihile
Jerrold has satisfied this court that its policy was reasonable at its incep-
tion, it has failed to satisfy us that it remained reasonable throughout the
period of its use,? even allowing it a reasonable time to recognize and
adjust its policies to changing conditions. Accordingly, the court con-
cludes that the defendants’ refusal to sell Jerrold equipment except in
conjunction with a service contract violated Section 1 of the Sherman Act
during part of the time this policy was in effect.

III-B. Full System Sales

Jerrold also admits that it was its policy and practice from May 1951 to
March 1954 not to sell its various items of equipment designed for com-
munity antenna systems separately, but only to sell them as components
of a complete system. As a result of this program, individual pieces of
Jerrold equipment were unavailable for both new systems and existing
non-Jerrold systems. The government contends that this too constitutes
an unlawful tie-in because Jerrold is driving competitors from the field by

2 The Government contends that Jerrold abandoned this policy because of the threat of
Government antitrust action. The court finds to the contrary. It is clear that Jerrold persisted
in this policy in some areas of the country after it was aware of the Government’s interest in
the matter. It would, therefore, seem that the Government’s activity was not a motivating
factor.

3 In addition to changes in the condition of the industry, it is also noted that there is some
indication in the record that in some areas of the country Jerrold was unable to give the
service it felt was necessary to install a successful system. Nevertheless, a contract was
required. While this court feels that Jerrold was hopeful that the service would be adequate,
it feels that it was unreasonable to make sales on this condition when it could not meet its
obligations. The proper course would have been to make sales free of any contract require-
ment or refuse to make any sales at all, as it had done between January and May 1951.
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using its market power with respect to some of its equipment to induce the
purchase of other equipment it manufactures.

Since this aspect of Jerrold’s activity involves the tying of goods to
goods, Section 3 of the Clayton Act, as well as Section 1 of the Sherman
Act, is applicable. . . . The court’s determination of the relevant market
and finding as to Jerrold’s position in that market when considering the
engineering service contract requirement are equally applicable to this
aspect of the case. The record also makes it clear that a not insubstantial
amount of commerce was affected.

[Judge Van Deusen then rejected Jerrold’s contention that its antenna
system was a single product, and hence concluded that its method of
selling did constitute a tying arrangement.]

Balancing these considerations only, the defendants® position would
seem to be highly questionable. . . . There is a further factor, however,
which, in the court’s opinion, makes Jerrold’s decision to sell only full
systems reasonable. There was a sound business reason for Jerrold to
adopt this policy. Jerrold’s decision was intimately associated with its
belief that a service contract was essential. This court has already deter-
mined that, in view of the condition of Jerrold, the equipment, and the
potential customers, the defendants’ policy of insisting on a service con-
tract was reasonable at its inception. Jerrold could not render the service
it promised and deemed necessary if the customer could purchase any
kind of equipment he desired. The limited knowledge and instability of
equipment made specifications an impractical, if not impossible, alterna-
tive. Furthermore, Jerrold's policy could not have been carried out if
separate items of its equipment were made available to existing systems
or any other customer because the demand was so great that this equip-
ment would find its way to a new system.4 Thus, the court concludes that
Jerrold’s policy of full system sales was a necessary adjunct to its policy
of compulsory service and was reasonably regarded as a product as long
as the conditions which dictated the use of the service contract continued
to exist.> As the circumstances changed and the need for compulsory
service contracts disappeared, the economic reasons for exclusively sell-
ing complete systems were eliminated. Absent these economic reasons,
the court feels that a full system was not an appropriate sales unit. . . .

The defendants also assert a further justification for its policy insofar as
it applied to systems using a large quantity of non-Jerrold equipment.

4 There are numerous references in the record to cases where Jerrold's equipment was

discovered in non-Jerrold systems; it was procured from system operators as second-hand
and excess equipment and from Jerrold distributors in violations of their authority from
Jerrold.

. 5 Jerrold's argument that it was selling a legitimate single product and that no tying was
involved would also apply to the installation aspect of the service contracts, since this
covers the assembly of the components into the marketed product.
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Jerrold spent considerable time and effort in developing its head end
equipment. As a result, its equipment was considered the best available
and an asset to any system, since it affected the quality of the initial signal
which would be transmitted through the rest of the system. The head end
equipment, while intricate, did not represent a large portion of the in-
vestment in a system because only a few items were involved. The real
profit in a system came from the sale of the amplifiers, since a large
number were involved. Jerrold felt that other companies who had not
invested time and money into the development of satisfactory head end
equipment sought to take advantage of it by competing with it as to the
amplifiers, but relying on Jerrold's head end equipment to make the sys-
tem successful. Shapp resented these other companies *‘picking our
brains'* and competing for the real source of profit. Jerrold, therefore, felt
justified in recovering its substantial investment in the development of
superior head end equipment by using it to preserve for itself a share of
the more lucrative market for amplifiers. While the court is sympathetic
with Jerrold’s predicament, it does not feel that it provides sufficient
justification for the use of a tying arrangement. If the demand for Jerrold’s
equipment was so great, it could recover its investment by raising its
prices. Admittedly, the return would not be as great, but it provides
sufficient protection to serve as a more reasonable and less restrictive
alternative to a tying arrangement.

The court concludes that the defendants’ policy of selling full systems
only was lawful at its inception but constituted a violation of Section 1 of
the Sherman Act and Section 3 of the Clayton Act during part of the time
it was in effect.

II-C. The Veto Provisions

In addition to initially selling its equipment only on a full system basis,
Jerrold also imposed certain limitations on the equipment that could be
added to the system in the future by means of certain provisions in its
service contracts. One of these is the provision appearing in all of the
contracts to the effect that the operator shall not install any unapproved,
non-Jerrold equipment. The Government contends that these clauses
prohibit the use of competitive equipment. It is apparent that these
clauses do not absolutely require the use of Jerrold equipment.
. « . Equipment approved by Jerrold was also permitted. . . .

.+ . Anexamination of the record discloses uncontradicted testimony
concerning numerous systems which used non-Jerrold equipment without
objection, although this fact was known to the defendants. On the other
hand, no instances were brought to the court’s attention in which it is
clear that an operator considered himself unable to obtain non-Jerrold
equipment because of the veto clause. The court finds that these provi-
sions were not intended, and were not used, to prevent the use of com-
petitive equipment in systems covered by a service contract.
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The veto provisions were necessary to protect Jerrold in view of its
maintenance obligations under the contracts and its financial interest in
the success of the systems. Reasonable restraints are permissible for such
purposes. International Salt Co., Inc. v. United States, supra. The re-
straint imposed by the requirement that Jerrold approve all equipment
other than that it manufactured is reasonable in view of the meaning given
to this provision as evidenced by Jerrold’s conduct with respect to it. It
must also be noted that, because of the instability of the equipment and
rapid growth of the industry, the use of pre-determined specifications,
rather than the more flexible approval approach, would probably have

been more restrictive if Jerrold was to be afforded the protection to which
it was entitled.

HI-D. The Additional Channels Provision

The Government also challenges the provision appearing in the 103
series contracts which requires operators to purchase from Jerrold the
equipment necessary to receive any stations in addition to those received
at the time of the initial installation. . . . The defendants argue that this
provision was justified because ‘it would be a business folly to try to fit
someone else’s equipment into the actual spaces provided for additional
channels.” They also urge that these provisions are consistent with its
policy of full system sales.

The court agrees with the Government that these provisions constitute
unlawful tie-ins in violation of Section 1 of the Sherman Act and Section 3
of the Clayton Act, regardless of the defendants’ actual motives. It can
discover no reasons which justify this absolute restriction on the oper-
ator’s choice of equipment which are not served by the ‘‘veto provi-
sion.” . . .

IV. CORPORATE ACQUISITIONS

[In a lengthy section of its decision the court found that the effect of a
series of acquisitions by Jerrold of CATV systems *‘is to foreclose com-
petitors . . . from a share of the market in community television antenna
system equipment.’’ Additional acquisitions were barred for three years.]

V. CONSPIRACY AND ATTEMPT TO MONOPOLIZE

The trial judge finds that Jerrold’s policy of selling its equipment exclu-
sively on a full system basis and in conjunction with a service contract,
while not shown to be reasonable at all times in which it was in effect, was
never intended by the defendants to drive competitors from the business
of supplying equipment for community television antenna systems and to
achieve a monopoly in this field for Jerrold. Among other things, it must
be kept in mind that this policy was evolved and put into effect when



440

Jerrold first marketed community antenna equipment. At that time, both
R.C.A. and Philco were entering the business. Furthermore, the future of
this brand new field was quite uncertain. It is highly unlikely that the most
ambitious businessman would enter this business from the beginning with
a policy intended to force such formidable competitors as these from the
field and acquire the power to control prices or foreclose access to this
market. . . .

FINAL JUDGMENT

The defendants are enjoined and restrained from, directly or indirectly:

(A) Selling or offering to sell equipment on the condition or under-
standing that the purchaser thereof purchase services from the defen-
dants;

(B) Furnishing or offering to furnish services on the condition or
understanding that the recipient thereof purchase any Jerrold equipment;

(C) Selling or offering to sell any item of Jerrold equipment on the
condition or understanding that the purchaser thereof buy or use any
other Jerrold equipment;

(D) Selling or offering to sell any equipment on the condition or un-
derstanding that the purchaser thereof will not purchase or use equipment
manufactured or sold by any other person; provided, however, this sub-
section (D) shall not prohibit defendants from electing to sell or offer for
sale Jerrold equipment upon the condition or understanding that defen-
dants will not guarantee, warrant or, in any manner, be responsible for,
the operation or efficiency of such equipment, or the system in which the
same may be installed or used, if the purchaser thereof installs, as a part
of such system, any equipment or attachments manufactured by any other
person which, in defendants’ opinion, might either (a) impair the quality
of television reception or signal distribution capability of the system, or
(b) cause damage to, or impair the operation or efficiency of, any of the
Jerrold equipment sold or offered for sale. . . .

Jefferson Parish Hospital District
No. 2 et al. v. Edwin G. Hyde

104 U.S. 1551 (1984)
JUSTICE STEVENS delivered the opinion of the Court:

At issue in this case is the validity of an exclusive contract between a
hospital and a firm of anesthesiologists. We must decide whether the
contract gives rise to a per se violation of §1 of the Sherman Act . . . be-
cause every patient undergoing surgery at the hospital must use the
services of one firm of anesthesiologists, and, if not, whether the contract

AT
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is nevertheless illegal because it unreason
among anesthesiologists.

. In .?uly 1977, respondent Edwin G. Hyde, a board certified anesthe-
s1ologlst, applied for admission to the medical staff of East Jefferson
Hospital. The credentials committee and the medical staff executive
recommended approval, but the hospital board denied the application
bpcau§e the hospital was a party to a contract providing that all anesthe-
siological services required by the hospital’s patients would be performed
by Roux & Associates, a professional medical corporation. Respondent
then commenced this action sceking a declaratory judgment that the
contract is unlawful and an injunction ordering petitioners to appoint him
to the hospital staff. . .. After trial, the District Court denied relief,
finding that the anticompetitive consequences of the Roux contract were
minimal and outweighed by benefits in the form of improved patient care.
513 F.Supp. 532 (ED La. 1981). The Court of Appeals reversed because it
was persuaded that the contract was illegal per se. 686 F.2d 286 (5th Cir.
1982). We granted certiorari . . . and now reverse.

I

In February 1971, shortly before East Jefferson Hospital opened, it
entered into an ‘‘Anesthesiology Agreement’” with Roux & Associates
(*‘Roux™), a firm that had recently been organized by Dr. Kermit Roux.
The contract provided that any anesthesiologist designated by Roux
would be admitted to the hospital’s medical staff..The hospital agreed to
provide the space, equipment, maintenance, and other supporting ser-
vices necessary to operate the anesthesiology department. It also agreed
to purchase all necessary drugs and other supplies. All nursing personnel
required by the anesthesia department were to be supplied by the hospi-
tal, but Roux had the right to approve their selection and reten-
tion. . . . The hospital agreed to ‘“‘restrict the use of its anesthesia
department to Roux & Associates and [that] no other persons, parties or
entities shall perform such services within the Hospital for the term of this
contract.”” App. 19. ...

The exclusive contract had an impact on two different segments of the
economy: consumers of medical services, and providers of anesthe-
siological services. Any consumer of medical services who elects to have
an operation performed at East Jefferson Hospital may not employ any
anesthesiologist not associated with Roux. No anesthesiologists except
those employed by Roux may practice at East Jefferson.

There are at least 20 hospitals in the New Orleans metropolitan area,
and about 70 percent of the patients living in Jefferson Parish go to
hospitals other than East Jefferson. Because it regarded the entire New
Orleans metropolitan area as the relevant geographic market in which
hospitals compete, this evidence convinced the District Court that East
Jefferson does not possess any significant ‘‘market power’’; therefore it

ably restrains competition
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Standard Fashion Company v.
Magrane-Houston Company

258 U.S. 346 (1922)
MR. JUSTICE DAY delivered the opinion of the Court.

Petitioner is a New York corporation engaged in the manufacture and
distribution of patterns. Respondent conducted a retail dry goods busi-
ness . . . in the City of Boston. On November 25, 1914, the parties
entered into a contract by which the petitioner granted to the respondent
an agency for the sale of Standard patterns at respondent’s store, for a
term of two years from the date of the contract, and from term to term
thereafter until the agreement should be terminated as thereinafter pro-
vided. Petitioner agreed to sell to respondent Standard Patterns at a dis-
count of 50 percent from retail prices, with advertising matter and publi-
cations upon terms stated. . . . Respondent agreed not to assign or
transfer the agency, or to remove it from its original location without the
written consent of the petitioner, and not to sell or permit to be sold on its
premises during the term of the contract any other make of patterns, and
not to sell Standard Patterns except at label prices. . . .

The principal question in the case, and the one upon which the writ of
certiorari was granted involves the construction of Section 3 of the
Clayton Act. . . .

. . . The real question is: Does the contract of sale come within the
third section of the Clayton Act, because the [effect of the] covenant not
to sell the patterns of others ‘‘may be to substantially lessen competition
or tend to create a monopoly.”

The Clayton Act, as its title and the history of its enactment disclose,
was intended to supplement the purpose and effect of other anti-trust
legislation, principally the Sherman Act of 1980. . . .

The Clayton Act sought to reach the agreements embraced within its
sphere in their incipiency, and in the section under consideration to de-
termine their legality by specific tests of its own which declared illegal
contracts of sale made upon the agreement or understanding that the
purchaser shall not deal in the goods of a competitor or competitors of the
seller, which may ‘‘substantially lessen competition or tend to create a
monopoly.” . . .

Section 3 condemns sales or agreements where the effect of such sale
or contract of sale ‘*may’’ be to substantially lessen competition or tend to
create a monopoly. It thus deals with consequences to follow the making
of the restrictive covenant limiting the right of the purchaser to deal in the
goods of the seller only. But we do not think that the purpose in using the
word *‘may’’ was to prohibit the mere possibility of the consequences
described. It was intended to prevent such agreements as would under the
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circumstances disclosed probably lessen competition, or create an actual
tendency to monopoly. That it was not intended to reach every remote
lessening of competition is shown in the requirement that such lessening
must be substantial.

Both courts below found that the contract interpreted in the light of the
circumstances surrounding the making of it was within the provisions of
the Clayton Act as one which substantially lessened competition and
tended to create monopoly. These courts put special stress upon the fact
found that, of 52,000 so-called pattern agencies in the entire country, the
petitioner, or a holding company controlling it and two other pattern
companies, approximately controlled two-fifths of such agencies. As the
Circuit Court of Appeals summarizing the matter, pertinently observed:

The restriction of each merchant to one pattern manufacturer must in
hundreds, perhaps in thousands, of small communities amount to giving
such single pattern manufacturer a monopoly of the business in such com-
munity. Even in the larger cities, to limit to a single pattern maker the
pattern business of dealers most resorted to by customers whose purchases
tend to give fashions their vogue, may tend to facilitate further combina-
tions; so that the plaintiff, or some other aggressive concern, instead of
controlling two-fifths, will shortly have almost, if not quite, all the pattern
business.

We agree with these conclusions, and have no doubt that the contract,
properly interpreted, with restrictive covenant, brings it fairly within the
section of the Clayton Act under consideration.

Affirmed.

Standard Oil Company of California (and Standard
Stations, Inc.) v. United States

337 U.S. 293 (1949)
MR. JUSTICE FRANKFURTER delivered the opinion of the Court.

This is an appeal to review a decree enjoining the Standard Oil Com-
pany of California and its wholly-owned subsidiary, Standard Stations,
Inc., from enforcing or entering into exclusive supply contracts with any
independent dealer in petroleum products and automobile acces-
sories. . . . The use of such contracts was successfully assailed by the
United States as violative of Section 1.of the Sherman Act and Section 3
of the Clayton Act.

The Standard Oil Company of California . . . owns petroleum-
producing resources and refining plants in California and sells petroleum
products in what has been termed in these proceedings the ‘‘Western
area”. . . . It sells through its own service stations, to the operators of
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independent service stations, and to industrial users. It is the largest seller
of gasoline in the area. In 1946 its combined sales amounted to 23% of the
total taxable gallonage sold there in that year: sales by company-owned
service stations constituted 6.8% of the total, sales under exclusive deal-
ing contracts with independent service stations, 6.7% of the total; the
remainder were sales to industrial users. Retail service-station sales by
Standard’s six leading competitors absorbed 42.5% of the total taxable
gallonage; the remaining retail sales were divided between more than
seventy small companies. It is undisputed that Standard’s major com-
petitors employ similar exclusive dealing arrangements. In 1948 only 1.6%
of retail outlets were what is known as **split-pump’’ stations, that is, sold
the gasoline of more than one supplier.

Exclusive supply contracts with Standard had been entered into, as of
March 12, 1947, by the operators of 5,937 independent stations, or 16% of
the retail gasoline outlets in the Western area, which purchased from
Standard in 1947, $57,646,233 worth of gasoline and $8,200,089.21 worth
of other products. Some outlets are covered by more than one contract so
that in all about 8,000 exclusive supply contracts are here in issue. These
are of several types, but a feature common to each is the dealer’s under-
taking to purchase from Standard all his requirements of one or more
products. Two types, covering 2;777 outlets, bind the dealer to purchase
of Standard all his requirements of gasoline and other petroleum products
as well as tires, tubes, and batteries. The remaining written agreements,
4,368 in number, bind the dealer to purchase of Standard all his require-
ments of petroleum products only. It was also found that independent
dealers had entered 742 oral contracts by which they agreed to sell only
Standard’s gasoline. . . .

Between 1936 and 1946 Standard’s sales of gasoline through indepen-
dent dealers remained at a practically constant proportion of the area’s
total sales; its sales of lubricating oil declined slightly during that period
from 6.2% to 5% of the total. Its proportionate sales of tires and batteries
for 1946 were slightly higher than they were in 1936, though somewhat
lower than for some intervening years; they have never, as to either of
these products, exceeded 2% of the total sales in the Western area.

Since Section 3 of the Clayton Act was directed to prohibiting specific
practices even though not covered by the broad terms of the Sherman
Act, it is appropriate to consider first whether the enjoined contracts fall
within the prohibition of the narrower Act. . . .

The District Court held that the requirement of showing an actual or
potential lessening of competition or a tendency to establish monopoly
was adequately met by proof that the contracts covered *‘a substantial
number of outlets and a substantial amount of products, whether consid-
ered comparatively ornot.” . . . Given such quantitative substantiality,
the substantial lessening of competition—so the court reasoned—is an
automatic result, for the very existence of such contracts denies dealers
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oppox:tunity to deal in the products of competing suppliers and excludes
supplies from access to the outlets controlled by those dealers. . . .

The issue before us, therefore, is whether the requirement of showing
t!mat the effect of the agreements ‘‘may be to substantially lessen competi-
flon” may be met simply by proof that a substantial portion of commerce
is affected or whether it must also be demonstrated that competitive ac-
tivity has actually diminished or probably will diminish. . . .

I.t is . . . apparent that none of these [earlier] cases' controls the dis-
posni.on of the present appeal, for Standard’s share of the retail market for
gasoline, even including sales through company-owned stations, is hardly
larg_e enough to conclude as a matter of law that it occupies a dominant
position, nor did the trial court so find. The cases do indicate, however,
that some sort of showing as to the actual or probable economic conse-
quences of the agreements, if only the inferences to be drawn from the
fact of dominant power, is important, and to that extent they tend to
support appellant’s position.

Two of the three cases decided by this Court which have held Section 3
inapplicable also lend support to the view that such a showing is neces-
sary. These are, Federal Trade Comm’n v. Sinclair Co., 261 U.S. 463,
and Pick Mfg. Co. v. General Motors Corp., 299 U.S. 3. The third .. . . is
of no present relevance. . . .

But then came International Salt Co. v. United States, 332 U.S. 392,
That decision, at least as to contracts tying the sale of a nonpatented to a
patented product, rejected the necessity of demonstrating economic con-
sequences once it has been established that ‘‘the volume of business
affected”’ is not *‘insignificant or insubstantial” and that the effect of the
contracts is to ‘‘foreclose competitors from [a] substantial market.”
.o .Upon that basis we affirmed a summary judgment granting an in-

junction against the leasing of machines for the utilization of salt products
on the condition that the lessee use in them only salt supplied by defend-
ant. . . . Itis clear, therefore, that unless a distinction is to be drawn for
purposes of the applicability of Section 3 between requirements contracts
and contracts tying the sale of a nonpatented to a patented product, the
showing that Standard’s requirements contracts affected a gross business
of $58,000,000 comprising 6.7% of the total in the area goes far toward
supporting the inference that competition has been or probably will be
substantially lessened.

In favor of confining the standard laid down by the International Salt
case to tying agreements, important economic differences may be noted.

. ! 'I"he Court had summarized its opinions in the five earlier cases in which it had found
violations of Section 3. These were: United Shoe Machinery Corp. v. United States, 258
Q.S. 451, International Business Machines Corp. v. United States, 298 U.S. 131; Interna-
tional Salt Company v. United States, 332 U.S. 392; Standard Fashion Co. v. Magrane-

Houston Co., 258 U.S. 364; and Fashion Originators' Guild v. Federal jssi
s G s g ui ederal Trade Commission,
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Tying agreements serve hardly any purpose beyonfi the.suppression of
competition. The justification most often advanced in th.eu' defe.nse—tl}e
protection of the good will of the manufacturer of the tying devn.ce—falls
in the usual situation because specification of the type and quality of .the
product to be used in connection with the tying devjc? is protectlpn
enough. If the manufacturer’s brand of the tied product is in fact superior
to that of competitors, the buyer will presumably choose it anyway. Th;
only situation, indeed, in which the protection of good will may necessi-
tate the use of tying clauses is where specifications for a substitute would
be so detailed that they could not practicably be supplied. In the usual
case only the prospect of reducing competition would persuade a seller. to
adopt such a contract and only his control of the supply.of the tying
device, whether conferred by patent monopoly or otherwise obtained,
could induce a buyer to enter one. . . . The existence of market control
of the tying device, therefore, affords a strong foundation for tl'le. pre-
sumption that it has been or probably will be used to limit competition 1n
the tied product also. : .
Requirements contracts, on the other hand, may well be of economic
advantage to buyers as well as to sellers, and thus indirectly of advantage
to the consuming public. In the case of the buyer, they may assure supply,
afford protection against rises in price, enable long-term planning on the
basis of known costs, and obviate the expense and risk of storage in the
quantity necessary for a commodity having a fluctuating demand.. From
the seller’s point of view, requirements contracts may make possible t.he
substantial reduction of selling expenses, give protection against price
fluctuations, and—of particular advantage to a newcomer to the fjeld to
whom it is important to know what capital expenditures are justified—
offer the possibility of a predictable market. . - . They may be useful,
moreover, to a seller trying to establish a foothold against the counterat-
tacks of entrenched competitors. . . . Since these advantages of re-
quirements contracts may often be sufficient to account for their use, the
coverage by such contracts of a substantial amount of business affords a
weaker basis for the inference that competition may be lessened than
would similar coverage by tying clauses, especially where use of the latter
is combined with market control of the tying device. A patent, moreover,
although in fact there may be many competing substitutes for the patented
article, is at least prima facie evidence of such control. And so we could
not dispose of this case merely by citing International Salt Co. v. United
States. . . . .
Thus, even though the qualifying clause of Section 3 is appended with-
out distinction of terms equally to the prohibition of tying clauses and of
requirements contracts, pertinent considerations support, certainly as a
matter of economic reasoning, varying standards as to each for the proof
necessary to fulfill the conditions of that clause. If this di§tipction were
accepted, various tests of the economic usefulness or restrictive effect of
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requirements contracts would become relevant. Among them would be
evidence that competition has flourished despite use of the contracts, and
under this test much of the evidence tendered by appellant in this case
would be important. . . . Likewise bearing on whether or not the con-
tracts were being used to suppress competition, would be the conformity
of the length of their term to the reasonable requirements of the field of
commerce in which they were used. . . . Still another test would be the
status of the defendant as a struggling newcomer or an established com-
petitor. Perhaps most important, however, would be the defendant’s de-
gree of market control, for the greater the dominance of his position, the
stronger the inference that an important factor in attaining and maintain-
ing that position had been the use of requirements contracts to stifle
competition rather than to serve legitimate economic needs. . . .

Yet serious difficulties would attend the attempt to apply these tests.
We may assume, as did the court below, that no improvement of Stan-
dard’s competitive position has coincided with the period during which
the requirements-contract system of distribution has been in effect. We
may assume further that the duration of the contracts is not excessive and
that Standard does not by itself dominate the market. But Standard was a
major competitor when the present system was adopted, and it is possible
that its position would have deteriorated but for the adoption of that
system. When it is remembered that all the other major suppliers have
also becn using requirements contracts, and when it is noted that the
relative share of the business which fell to each has remained about the
same during the period of their use, it would not be farfetched to infer that
their effect has been to enable the established suppliers individually to
maintain their own standing and at the same time collectively, even
though not collusively, to prevent a late arrival from wresting away more
than an insignificant portion of the market. If, indeed, this were a result of
the system, it would seem unimportant that a short-run by-product of
stability may have been greater efficiency and lower costs, for it is the
theory of the antitrust laws that the long-run advantage of the community
depends upon the removal of restraints upon competition. . . .

Moreover, to demand that bare inference be supported by evidence as
to what would have happened but for the adoption of the practice that was
in fact adopted or to require firm prediction of an increase of competition
as a probable result of ordering the abandonment of the practice, would be
a standard of proof, if not virtually impossible to meet, at least most
ill-suited for ascertainment by courts. . . .

. . . Though it may be that such an alternative to the present system
as buying out independent dealers and making them dependent employees
of Standard Stations, Inc., would be a greater detriment to the public
intcrest than perpetuation of the system, this is an issue, like the choice
between greater efficiency and freer competition, that has not been sub-
mitted to our decision. We are faced, not with a broadly phrased expres-
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sion of general policy, but merely a broadly phrased qualification of an
otherwise narrowly directed statutory provision. . . .

We conclude, therefore, that the qualifying clause of Section 3 is satis-
fied by proof that competition has been foreclosed in a substantial share of
the line of commerce affected. It cannot be gainsaid that observance by a
dealer of his requirements contract with Standard does effectively fore-
close whatever opportunity there might be for competing suppliers to
attract his patronage, and it is clear that the affected proportion of retail
sales of petroleum products is substantial. In view of the widgspr.e_ad
adoption of such contracts by Standard’s competitors and the availability
of alternative ways of obtaining an assured market, evidence that com-
petitive activity has not actually declined is inconclusive. Standardjs use
of the contracts creates just such a potential clog on competition as it was
the purpose of Section 3 to remove wherever, were it to become actual, it
would impede a substantial amount of competitive activity.

Since the decree below is sustained by our interpretation of Section 3
of the Clayton Act, we need not go on to consider whether it might also be
sustained by Section 1 of the Sherman Act. . . .

The judgment below is Affirmed.

[MR. JUSTICE JACKSON, with whom THE CHIEF JUSTICE and
MR. JUSTICE BURTON joined, dissented. MR. JUSTICE DOUGLAS
separately dissented.]

Tampa Electric Co. v. Nashville Coal Co.
365 U.S. 320 (1961)
MR. JUSTICE CLARK delivered the opinion of the Court.

We granted certiorari to review a declaratory judgment holding illegal
under Section 3 of the Clayton Act a requirements contract between the
parties providing for the purchase by petitioner of all the co.al it would
require as boiler fuel at its Gannon Station in Tampa, Florida, over a
20-year period. . . . Both the District Court . . . and the Court of Ap-
peals, . . . Judge Weick dissenting, agreed with respondents that the
contract fell within the proscription of Section 3 and therefore was illegal
and unenforceable. We cannot agree that the contract suffers the claimed
antitrust illegality! and, therefore, do not find it necessary to consider
respondents’ additional argument that such illegality is a defense to the
action and a bar to enforceability.

1 In addition to their claim under Section 3 of the Clayton Act, respondents argue the
contract is illegal under the Sherman Act, 15 U.S.C. Sections 1-2.
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THE FACTS

Petitioner Tampa Electric Company is a public utility located in
Tampa, Florida. It produces and sells electric energy to a service area,
including the city, extending from Tampa Bay eastward 60 miles to the
center of the State, and some 30 miles in width. As of 1954 petitioner
operated two electrical generating plants comprising a total of 11 indi-
vidual generating units, all of which consumed oil in their burners. In 1955
Tampa Electric decided to expand its facilities by the construction of an
additional generating plant to be comprised ultimately of six generating
units, and to be known as the *‘Francis J. Gannon Station.’’ Although
every electrical generating plant in peninsular Florida burned oil at that
time, Tampa Electric decided to try coal as boiler fuel in the first two units
constructed at the Gennon Station. Accordingly, it contracted with the
respondents? to furnish the expected coal requirements for the units. The
agreement, dated May 23, 1955, embraced Tampa Electric’s **total re-
quirements of fuel . . . for the operation of its first two units to be in-
stalled at the Gannon Station . . . not less than 225,000 tons of coal per
unit per year,”’ for a period of 20 years. The contract further provided that
**if during the first 10 years of the term . . . the Buyer constructs addi-
tional units [at Gannon] in which coal is used as the fuel, it shall give the
Seller notice thereof two years prior to the completion of such unit or
units and upon completion of same the fuel requirements thereof shall be
added to this contract.” It was understood and agreed, however, that
*‘the Buyer has the option to be exercised two years prior to completion
of said unit or units of determining whether coal or some other fuel shall
be used in same.’’ Tampa Electric had the further option of reducing, up
to 15%, the amount of its coal purchases covered by the contract after
giving six months’ notice of an intention to use as fuel a by-product of any
of its local customers. The minimum price was set at $6.40 per ton deliv-
ered, subject to an escalation clause based on labor cost and other factors.
Deliveries were originally expected to begin in March 1957, for the first
unit, and for the second unit at the completion of its construction.

In April 1957, soon before the first coal was actually to be delivered
and after Tampa Electric, in order to equip its first two Gannon units for
the use of coal, had expended some $3,000,000 more than the cost of
constructing oil-burning units, and after respondents had expended ap-
proximately $7,500,000 readying themselves to perform the contract, the
latter advised petitioner that the contract was illegal under the antitrust
laws, would therefore not be performed, and no coal would be delivered.
This turn of events required Tampa Electric to look elsewhere for its coal

2 The original contract was with Potter Towing Company, and by subsequent agreements
with Tampa Electric responsibility thereunder was assumed by respondent West Kentucky
Coal Company.
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requirements. The first unit at Gannon began operating August 1, 1957,
using coal purchased on a temporary basis, but on December 23, 1957, a
purchase order contract for the total coal requirements of the Gannon
Station was made with Love and Amos Coal Company.. It was for an
indefinite period cancellable on 12 months’ notice by either party, or
immediately upon tender of performance by respondents under the con-
tract sued upon here. The maximum price was $8.80 per ton, depending
upon the freight rate. In its purchase order to the Love and Arpos Com-
pany, Tampa estimated that its requirements at the Gannon Station wou!d
be 350,000 tons in 1958; 700,000 tons in 1959 and 1960; 1,000,000 tons in
19613 and would increase thereafter, as required, to ‘‘about 2,250,009 tons.
per year.”” The second unit at Gannon Station commenced operation 14
months after the first, i.e., October 1958. Construction of a third unit, the
coal for which was to have been provided under the original contract, was
also begun. . . .

The record indicates that the total consumption of coal in peqmsular
Florida, as of 1958, aside from Gannon Station, was approximately
700,000 tons annually. It further shows that there were some 700 coal
suppliers in the producing area where resp.ondents operated, and Fhat
Tampa Electric’s anticipated maximum requirements at Gannon Station,
i.e., 2,250,000 tons annually, would approximate 1% of the tot?l coal of
the same type produced and marketed from respondents’ producing area.

Petitioner brought this suit in the District Court pursuant to 28 U.S.C.
Section 2201, for a declaration that its contract with respox'lc.ients was
valid, and for enforcement according to its terms. In addmon.to its
Clayton Act defense, respondents contended that tl}e coptract \flolat.ed
both Sections 1 and 2 of the Sherman Act which, it claimed, likewise
precluded its enforcement. The District Court, however, granted respon-
dents’ motion for summary judgment on the sole groupd that the un@ns-
puted facts, recited above showed the contract to be a \flolatlon of Sectlop
3 of the Clayton Act. The Court of Appeals agreed. Neither court found it
necessary to consider the applicability of the Sherman Act,

DECISIONS OF DISTRICT COURT
AND COURT OF APPEALS

Both courts admitted that the contract **does not express.ly contain the
scondition’”’ that Tampa Electric would not use or deal in tl}f: coal of
respondents’ competitors. Nonetheless, th§y reasoned, thg total re-
quirements’ provision had the same practical e't’fect, for it prevented
Tampa Electric for a period of 20 years from buymg coa} from anx other
source for use at that station. Each court cast aside as “1rrglevan} argu-
ments citing the use of oil as boiler fuel by Ta_mpa Electric as its oth;r
stations, and by other utilities in peninsular Florida, because oil was not in
fact used at Gannon Station, and the possibility of exercise by Tampa
Electric of the option reserved to it to build oil-burning units at Gannon
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was too remote. Found to be equally remote was the possibility of
Tampa’s conversion of existing oil-burning units at its other stations to the
use of coal which would not be covered by the contract with respondents.
It followed, both courts found, that the *‘line of commerce’ on which the
restraint was to be tested was coal—not boiler fuels. Both courts com-
pared the estimated coal tonnage as to which the contract pre-empted
competition for 20 years, namely 1,000,000 tons a year in 1961, with the
previous annual consumption of peninsular Florida, 700,000 tons. Em-
phasizing that fact as well as the contract value of the coal covered by the
20-year term, i.e., $128,000,000, they held that such volume was not
**insignificant or insubstantial’* and that the effect of the contract would
**be to substantially lessen competition,’’ in violation of the Act. Both
courts were of the opinion that in view of the executory nature of the
contract, judicial enforcement of any portion of it could not be granted

without directing a violation of the Act itself, and enforcement was,
therefore, denicd,

APPLICATION OF SECTION 3 OF THE CLAYTON ACT

In the almost half century since Congress adopted the Clayton Act, this
Court has been called upon 10 times, including the present, to pass upon
questions arising under Section 3.3 , , .,

In practical application, even though a contract is found to be an exclu-
sive-dealing arrangement, it does not violate the section unless the court
believes it probable that performance of the contract will foreclose
competition in a substantial share of the line of commerce affected. Fol-
lowing the guidelines of earlier decisions, certain considerations must be
taken. First, the line of commerce, i.e., the type of goods, wares, or
merchandise, etc., involved must be determined, where it is in con-
troversy, on the basis of the facts peculiar to the case. Second, the area of
effective competition in the known line of commerce must be charted by
careful selection of the market area in which the seller operates, and to
which the purchaser can practicably turn for supplies. In short, the
threatened foreclosure of competition must be in relation to the market
affected. ., ., .

Third, and last, the competition foreclosed by the contract must be
found to constitute a substantial share of the relevant market. That is to
say, the opportunities for other traders to enter into or remain in that
market must be significantly limited. , , .

To determine substantiality in a given case, it is necessary to wéight the
probable effect of the contract on the relevant area of effective competi-
tion, taking into account the relative strength of the parties, the propor-
tionate volume of commerce involved in relation to the total volume of

3 A detailed discussion of the Standard Fashion, United Shoe, International Salt and
Standard Oil of California cases followed. IMS,
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commerce in the relevant market area, and the probable xmx.nidxﬁte ang
future effects which pre-emption of that share of the market mig ttha\:etcl)1 2
effective competition therein. It follows that a mere sh_owmg. a;l he
contract itself involves a substantial number of dollars is ordinarily

little consequence.

THE APPLICATION OF SECTION 3 HERE

In applying these considerations to the facts of the case tbéf;);; lll:a’vlet
appears clear that both the Court of Appegls and thq Dlﬁtl‘lc i have
not given the required effect to a f:ontrf)ll!ng factpr in the C?se—e e re
evant competitive market area. This omission, by 1t§elf, requires 1f' ers n;
for, as we have pointed out, the re!evant markct is the pnme% acdoses
relation to which the ultimate question, yvhether the cont.ract1 org joses
competition in a substantial share Qf the line of commerce m\:ion\:)et éecide
be decided. For the purposes of this case, theref'ore, we nee ot decite
two threshold questions passed by Tarqpa Electric. Th‘ey aére.w ewhether
contract in fact satisfies the initial requirement of Section h,x.e't.l,1 nethet
it is truly an cxclusive-dealin% gpe. and]. s(;cl:o::(;yéav:hitugzr ttexan e

rce is boiler fuels, including coal, ' , I?
:105223 We, therefore, for the purposes of thl.S case, assume, bu_tt l?ﬁ Itll?;
decide, that the contract is an exclusive-dealing arrangement (\)\gs éoal
compass of Section 3, and that the line of commerce is bitumin .

RELEVANT MARKET OF EFFECTIVE COMPETITION

Neither the Court of Appeals nor the District Court COHSldBrCS in dg;:g
the question of the relevant mlarket. '{'he)é é‘l; ;:fiit?(’):o:vviet‘;‘l?; ) t‘?P ::ii Deen
i ith inguiring only as to it _ :
;?g:igi(.i” vIvtl was xclloted gthat the total consumption of pemns.ular Fdlolr;csig
was 700,000 tons of coal per year, about equal.to the est;lmftsoal "
requirements of Tampa Electric. It was also ppmted ou.t t gt coal &
counted for less than 6% of the fuel consumed in the entire ? <;ne he
District Court concluded that though the respondents were <]>n yFlorida
700 coal producers who could serve the same market, pe-nmm} ar . sub:

the contract for a period of 20 years excluded competitors 1:;11:  §
stantial amount of trade. Responden}s conten'd tha.t the }clo t t:] c?)f:
covered by the contract must be .welghed against either 1: eB '?uminous
sumption of coal in peninsular Florida, or all of Florida, or the Bi

4 In support of these contentions petitionelr urges us t;)bcon?;dge; r:il::t :;1 erefT;l?:rf::;i é;
isting oi i i i oal-burn ,
xisting oil-burning units at its other_ plants to ¢ ; he. r
§°{V'f,f,'1:fi,e freeg to purchase from any seller in the market; also that justas it !ls t?:rrr:?rtsteg::g
use oil at its other plants, so, too it may c.onstructt_ ;1.151 ?t{;u;?rifs(g::::nugjlg ::q(:;iremems ;‘ and
g y. o :

that in any event it is free to draw a maximum ot o o) el e s el

- f local customers. Petitioner further argues tha ] :
tt',a}::tp Zgg:t?ds gew fuel competition in an area that theretofore relied almost exclusively upon
oil and, to a lesser extent, upon natural gas. ' . i

5 Oil and, to a lesser extent, natural gas are the primary fuels consumed in Flo
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Coal Act area comprising peninsular Florida and the Georgia *‘finger,”
or, at most, all of Florida and Georgia. If the latter area were considered
the relevant market, Tampa Electric’s proposed requirements would be
18% of the tonnage sold therein. Tampa Electric says that both courts and
respondents are in error, because the *“700 coal producers who could
serve’ it, as recognized by the trial court and admitted by respondents,
operated in the Appalachian coal area and that its contract requirements
were less than 1% of the total marketed production of these producers;
that the relevant effective area of competition was the area in which these
producers operated, and in which they were willing to compete for the
consumer potential.

We are persuaded that on the record in this case, neither peninsular
Florida, nor the entire State of Florida, nor Florida and Georgia combined
constituted the relevant market of effective competition. We do not be-
lieve that the pie will slice so thinly. By far the bulk of the overwhelming
tonnage marketed from the same producing area as serves Tampa is sold
outside of Georgia and Florida, and the producers were “‘eager” to sell
more coal in those States.S While the relevant competitive market is not
ordinarily susceptible to a “metes and bounds™ definition, cf. Times-
Picayune Pub. Co. v. United States, 345 U.S. 594, 611, it is of course the
area in which respondents and the other 700 producers effectively com-
pete. . . . The record shows that, like the respondents, they sold
bituminous coal **suitable for (Tampa’s] requirements,”” mined in parts of
Pennsylvania, Virginia, West Virginia, Kentucky, Tennessee, Alabama,
Ohio and Illinois. We take notice of the fact that the approximate total
bituminous coal (and lignite) product in the year 1954 from the districts in
which these 700 producers are located was 359,289,000 tons, of which
some 290,567,000 tons were sold on the open market. Of the latter amount
some 78,716,000 tons were sold to electric utilities. We also note that in
1954 Florida and Georgia combined consumed at least 2,304,000 tons,
1,100,000 of which were used by electric utilities, and the sources of
which were mines located in no less than seven States. We take further
notice that the production and marketing of bituminous coal (and lignite)
from the same districts, and assumedly equally available to Tampa on a
commercially feasible basis, is currently on a par with prior years., In
point of statistical fact, coal consumption in the combined Florida-Geor-
gia area has increased significanlty since 1954. In 1959 more than
3,775,000 tons were there consumed, 2,913,000 being used by electric
utilities including, presumably, the coal used by the petitioner. The coal
continued to come from at least seven States. From these statistics it
clearly appears that the proportionate volume of the total relevant coal

$ Peabody Coal Company offered to supply petitioner with coal from its mines in western

Kentucky, for use in the units at another of its Florida stations, and that offer prompted a

renegotiation of the price petitioner was paying for the oil then being consumed at that
station.
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product as to which the challenged contract pre-empted competition, less
than 1%, is, conservatively speaking, quite insubstantial. A more accurate
figure, even assuming pre-emption to the extent of the maximum antici-
pated total requirements, 2,250,000 tons a year, would be .77%.

EFFECT ON COMPETITION IN
THE RELEVANT MARKET

It may well be that in the context of antitrust legislation protracted
requirements contracts are suspect, but they have not been declared il-
legal per se. Even though a single contract between single traders may fall
within the initial broad proscription of the section, it must also suffer the
qualifying disability, tendency to work a substantial—not remote—les-
sening of competition in the relevant competitive market. It is urged that
the present contract pre-empts competition to the extent of purchases
worth perhaps $128,000,000 and that this *‘is, of course, not insignificant
or insubstantial.”” While $128,000,000 is a considerable sum of money,
even in these days, the dollar volume, by itself, is not the test, as we have
already pointed out.

The remaining determination, therefore, is whether the pre-emption of
competition to the extent of the tonnage involved tends to substantially
foreclose competition in the relevant coal market. We think not. That
market sees an annual trade in excess of 250,000,000 tons of coal and over
a billion dollars—multiplied by 20 years it runs into astronomical figures.
There is here neither a seller with a dominant position in the market as in
Standard Fashions, supra; nor myriad outlets with substantial sales vol-
ume, coupled with an industry-wide practice of relying upon exclusive
contracts, as in Standard Oil, supra; nor a plainly restrictive tying ar-
rangement as in International Salt, supra. On the contrary, we seem to
have only that type of contract which ‘‘may well be of economic advan-
tage to buyers as well as to sellers.” Standard Oil Co. v. United States,
supra. . . . Inthe case of the buyer it *‘may assure supply,” while on the
part of the seller it ‘“may make possible the substantial reduction of selling
expenses, give protection against price fluctuations, and . . . offer the
possibility of a predictable markét.”” Id. . . . The 20-year period of the
contract is singled out as the principal vice, but at least in the case of
public utilities the assurance of a steady and ample supply of fuel is
necessary in the public interest. Otherwise consumers are left unpro-
tected against service failures owing to shutdowns; and increasingly un-
justified costs might result in more burdensome rate structures eventually
to be reflected in the consumer’s bill. The compelling validity of such
considerations has been recognized fully in the natural gas public utility
field. This is not to say that utilities are immunized from Clayton Act
proscriptions, but merely that, ini judging the term of a requirements con-
tract in relation to the substantiality of the foreclosure of competition,
particularized considerations of the parties’ operations are not irrelevant,
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Ig we!ghmg the various factors, we have decided that in the competitive
bituminous coal marketing area involved here the contract sued upon
does not tend to foreclose a substantial volume of competition, d
We need.not discuss the respondents’ further contention that the con-
tract also vnola}e§ Section 1 and Section 2 of the Sherman Act, for if it
does.not fall within the broader proscription of Section 3 of the’Cla ton
A.ct it follows that it is not forbidden by those of the former T'y
Picayune Pub. Co. v. United States. . . . e

The judgment is reversed and th
! ] € case remanded to the District
for further proceedings not inconsistent with this opinion. Court

It is so ordered.

MR. JUSTICE BLACK and MR. JUSTICE DOUGLAS are of the

opinion that the District Court and the Court of A; i
. eals co
this case and would therefore affirm their judgmgrl:ts. rrecty decided
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Other Vertical Restrictions

As the chapter’s title implies, the cases included herein have involved
practices whose effects cannot neatly be categorized. In the General
Motors, Schwinn, Topco, GTE Sylvania, and Monsanto cases, the courts
have sought to define the limits which suppliers can impose upon their
customers. Until recently (per Schwinn), once title to the product passed
from the hands of the seller to the buyer, the courts took a very dim view
of the imposition of restrictions on the buyer’s freedom to dispose of the
product as he saw fit. However, in GTE Sylvania, the Supreme Court
explicitly rejected this position, holding instead that, absent pricing re-
strictions, vertical restrictions henceforth will be subject to a rule-of-
reason analysis, with its attendant evaluation of relative costs and bene-
fits.

The Chicken Delight case typifies the continuing controversy sur-
rounding the practice of franchising. Again, the courts appear to be seek-
ing a means by which to strike a balance between the right of the fran-
chisor to protect the economic integrity of his franchise, and the freedom
of the franchisee to operate in his own best interests.

United States v. General Motors Corporation
384 U.S. 127 (1966)
MR. JUSTICE FORTAS delivered the opinion of the Court.

This is a civil action brought by the United States to enjoin the appel-
lees from participating in an alleged conspiracy to restrain trade in viola-
tion of §1 of the Sherman Act. The United States District Court for the
Southern District of California concluded that the proof failed to establish
the alleged violation, and entered judgment for the defendants. . . . We
reverse.

472
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I

The appellees are the General Motors Corporation, which manufac-
tures, among other things, the Chevrolet line of cars and trucks, and three
associations of Chevrolet dealers in and around Los Angeles, California.
All of the Chevrolet dealers in the area belong to one or more of the
appellee associations.

Chevrolets are ordinarily distributed by dealers operating under a
franchise from General Motors. The dealers purchase the cars from the
manufacturer, and then retail them to the public. The relationship be-
tween manufacturer and dealer is incorporated in a comprehensive uni-
form Dealer Selling Agreement. This agreement does not restrict or define
those to whom the dealer may sell. Nor are there limitations as to the
territory within which the dealer may sell. Compare White Motor Co. V.
United States, 372 U.S. 253. The franchise agreement does, however,
contain a clause (hereinafter referred to as the ‘‘location clause’”) which
prohibits a dealer from moving to or establishing “‘a new or different
location, branch sales office, branch service station, or place of business
including any used car lot or location without the prior written approval of
Chevrolet.”

Beginning in the late 1950s, *‘discount houses” engaged in retailing
consumer goods in the Los Angeles area and *‘referral services” began
offering to sell new cars to the public at allegedly bargain prices. Their
sources of supply were the franchised dealers. By 1960 a number of indi-
vidual Chevrolet dealers, without authorization from General Motors, had
developed working relationships with these establishments. A customer
would enter one of these establishments and examine the literature and
price lists for automobiles produced by several manufacturers. In some
instances, floor models were available for inspection. Some of the estab-
lishments negotiated with the customer for a trade-in of his old car, and
provided financing for his new-car purchase.

The relationship with the franchised dealer took various forms. One
arrangement was for the discounter to refer the customer to the dealer.
The car would then be offered to him by the dealer at a price previously
agreed upon between the dealer and the discounter. In 1960, a typical
referral agreement concerning Chevrolets provided that the price to the
customer was not to exceed $250 over the dealer’s invoiced cost. For its
part in supplying the customer, the discounter received $50 per sale.

Another common arrangement was for the discounter itself to negotiate
the sale, the dealer’s role being to furnish the car and to transfer title to
the customer at the direction of the discounter. One dealer furnished
Chevrolets under such an arrangement, charging the discounter $85 over
its invoiced cost, with the discounter getting the best price it could from
its customer.

These were the principal forms of trading involved in this case, al-
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though within each there were variations, and there were schemes which
fit neither pattern.! By 1960 these methods for retailing new cars ha:d
reached considerable dimensions. Of the 100,000 new Chevrolets sold in
the Los Angeles area in that year, some 2,000 represented discount hoqse
or referral sales. One Chevrolet dealer attributed as much as 25% of its
annual sales to participation in these arrangements, while another ac-
counted for between 400 and 525 referral sales in a siggle year.

Approximately a dozen of the 85 Chevrolet dealers in the Los Angeles
area were furnishing cars to discounters in 1960. As the volume of these
sales grew, the nonparticipating Chevrolet dealers located near one or
more of the discount outlets began to feel the pinch. Dealers losg sales
because potential customers received, or thought they would receive,? a
more attractive deal from a discounter who obtained his Chevrolets from
a distant dealer. The discounters vigorously advertised Chevrolets for
sale, with alluring statements as to price savings. The discounters also
advertised that all Chevrolet dealers were obligated to honor the new-car
warranty and to provide the free services contemplated therein; and Gen-
eral Motors does indeed require Chevrolet dealers to service Chevrolet
cars, wherever purchased, pursuant to the new-car warranty and service
agreement. Accordingly, nonparticipating dealers were increasingly
called upon to service, without compensation, Chevrolets purchased
through discounters. Perhaps what grated most was the demand that they
‘‘precondition’’ cars so purchased—make the hopefully minor adjust-
ments and do the body and paint work necessary to render a factory-fresh
car both customer- and road-worthy. .

On June 28, 1960, at a regular meeting of the appellee Losor Chevrolet
Dealers Association, member dealers discussed the problem and resolved
to bring it to the attention of the Chevrolet Division’s Los Angeles zone
manager, Robert O’Connor. . . . O’Connor promised he would speak to
the offending dealers. When no help was forthcoming . . . [t]he member

1 At least one discount house actually purchased its cars from cooperative dealers, then
resold them to its customers. In this situation, which in the trade is referred to as **bootleg-
ging,” the customer does not receive a new-car warranty. General_ Motors, w‘l.ule disap-
proving of the practice, does not assert that it violates_ tl!e "log:atlpn claus;e. In thgse
arrangements against which General Motors and the associations did direct th_elr efforts, title
to the new car passed directly from dealer to retail customer, who thus obtained a new-car
warranty and service agreement. . . .

There must also be distinguished the ubiquitous practice of using **bird dogs”—qunnal
sources who steer accasional customers toward a particular dealer, in return for relatively
small fees—often a bottle of liquor. This practice is not only deemed by General Motors not
to violate the “‘location clause,’ but has the corporation’s endorsement as a desirable sales
device.

2 There is evidence in the record that discount sales undercut the prices at which fran-
chised dealers were able to, or chose to compete. . . . Moreover, the discounters adver-
tised and actually provided auto loans at interest rates substantially lower than those offered
by G.M.A.C., General Motors’ financing subsidiary. . . .
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dealers . . . agreed . . . to flood General Mot
Division with letters and t gors and the Chevrolet

elegrams asking for help,
to write. 4 p. Salesmen, too, were

Hundr?ds. of letters and wires descended upon Detroit—with telling
eﬂ‘ect: fohm a wc_:ek _Chevrolet’s O’Connor was directed to furnish his
Superiors in Detroit with “‘a detailed report of the discount house opera-

:';}ns s o-as well as what action we in the Zone are taking to curb such
es.”

By mid-December General Motors had formulated its response. , ., .

General Motors personnel proceeded to telephone all area dealers,
both to identify those associated with the discounters and to advise non-
participants that General Motors had entered the lists. The principal of-
fenders were treated to unprecendented individual confrontations with
[Roy] Cash, the regional manager [of the Chevrolet Division]. These brief
meetings were wholly successful in obtaining from each dealer his agree-
‘ment to abandon the practices in question. Some capitulated during the
course of the four- or five-minute meeting, or immediately thereafter. One
dealer, who met not with Cash but with the city sales manager for Chev-
rolet, put off decision for a week **to make sure that the other dealers, or
most of them, had stopped their business dealings with the discount
houses.”’3

There is evidence that unanimity was not obtained without reference to
the ultimate power of General Motors. . . .

By mid-January General Motors had elicited from each dealer a prom-
ise not to do business with the discounters. But such agreements would
require policing—a fact which had been anticipated. General Motors ear-
lier had initiated contacts with firms capable of performing such a func~
tion. This plan, unilaterally to police the agreements, was displaced, how-
ever, in favor of a joint effort between General Motors, the three appellee
associations, and a number of individual dealers.

. « . Early in 1961, the three associations agreed jointly to finance the
*‘shopping”” of the discounters to assure that no Chevrolet dealer contin-
ued to supply them with cars, Each of the associations contributed $5,000,
and a professional investigator was hired. He was instructed to try to

3 According to Francis Bruder, a dealer who had been doing business with the discount-
ers since 1957, *‘Cash told me that he felt certain that the other dealers would discontinue
dealing with discount houses and referral services as well. I left this meeting with the
impression that every dealer who had been doing business with a discount house or referral
service would soon quit.”

This was precisely the impression General Motors had intended to implant. As was
explained in an inter-office memorandum to the general sales manager of General Motors’
Chevrolet Division, *'[All dealers were talked to] in order that every dealer with whom the
subject was discussed would know that a similar discussion was being held with all other
dealers so that, if certain dealers should elect to discontinue their cooperation with a dis-

count house, we might be able to discourage some other dealer who might be solicited from
starting the practice.”
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purchase new Chevrolets from the proscribed outlets, to tape-record the
transactions, if any, and to gather all the necessary documentary evi-
dence—which the associations would then lay **at the doorstep of Chev-
rolet.”” These joint associational activities were both preceded and
supplemented by similar ‘*shopping” activities by individual dealers and
by appellee Losor Chevrolet Dealers Association.

General Motors collaborated with these policing activities. There is
evidence that zone manager O’Connor and a subordinate, Jere Faust,
actively solicited the help of individual dealers in uncovering viola-
tions. . . .

By the spring of 1961, the campaign to eliminate the discounters from
commerce in new Chevrolet cars was a success. Sales through the dis-
count outlets seem to have come to a halt. Not until a federal grand jury
commenced an inquiry into the matters which we have sketched does it
appear that any Chevrolet dealer resumed its business association with
the discounters.

II

On these basic facts, the Government first proceeded criminally. A
federal grand jury in the Southern District of California returned an in-
dictment. After trial, the defendants were found not guilty. The present
civil action, filed shortly after return of the indictment, was then brought
to trial.

Both the government and the appellees urge the importance, for pur-
poses of decision, of the ‘‘location clause’’ in the Dealer Selling Agree-
ment which prohibits a franchised dealer from moving to or establishing
**a new or different location, branch sales office, branch service station,
or place of business . . . without the prior written approval of Chev-
rolet.” . . .

We need not reach . . . questions concerning the meaning, effect, or
validity of the *‘location clause’’ or of any other provision in the Dealer
Selling Agreement, and we do not. We do not decide whether the *‘loca-
tion clause’’ may be construed to prohibit a dealer, party to it, from selling
through discounters, or whether General Motors could by unilateral ac-
tion enforce the clause, so construed. We have here a classic conspiracy
in restraint of trade: joint, collaborative action by dealers, the appellee
associations, and General Motors to eliminate a class of competitors by
terminating business dealings between them and a minority of Chevrolet
dealers and to deprive franchised dealers of their freedom to deal through
discounters if they so choose. Against this fact of unlawful combination,
the **location clause’ is of no avail. . . .

The District Court decided otherwise. It concluded that the described
events did not add up to a combination or conspiracy violative of the
antitrust laws. . . .

The trial court attempted to justify its conclusion on the following
reasoning: That each defendant and alleged co-conspirator acted to pro-
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mote .its.own self-intgrest; that General Motors, as well as the defendant
assoclations and their members, has a lawful interest in securing com-

pliance with the “location clause” and in thus i i
ae ke protecting the franchise
system of distributing automobiles—business arr. i
angem
court deemed lawful and proper; ents which the

; and that in seeking to vindicate these
interests the defendants and their alleged co-conspirators entered into no

“:i;ﬁr;lle:é:i ona'fl}ong themselves, although they may have engaged in
; These factors do not j}ls_tify the result reached. It is of no consequence,
Or purposes of determining whether there has been a combination or
conspiracy under §1 of the Sherman Act, that each party acted in its own
lawful interest. . . . [I]t has long been settled that explicit agreement is
not a necessary part of a Sherman Act conspiracy—certainly not where
as herg, Joint and collaborative action was pervasive In the lnltlatlon:
execution, and fulfillment of the plan. Unlted Staten v, Parke, Davin &
Co., supra, at 43; United States v. Bausch & Lomb Optical Co., 321 U.S.
707, 722-723; Federal Trade Comm’n v. Beech-Nut Packing Co., 257
U.S. 441, 455.

Neither individual dealers nor the associations acted independently or
separately. The dealers collaborated, through the associations and other-
wise, among themselves and with General Motors, both to enlist the aid of
General Motors and to enforce the dealers’ promises to foresake the
discounters. The associations explicitly entered into a joint venture to
assist General Motors in policing the dealers’ promises, and their joint
proffer of aid was accepted and utilized by General Motors.

As Parke Davis had done, General Motors sought to elicit from all the
dealers’ agreements, substantially interrelated and interdependent, that
none of them would do business with the discounters. These agreements
were hammered out in meetings between nonconforming dealers and offi-
cials of General Motors’ Chevrolet Division, and in telephone conversa-
tions with other dealers. It was acknowledged from the beginning that
substantial unanimity would be essential if the agreements were to be
forthcoming. And once the agreements were secured, General Motors
both solicited and employed the assistance of its alleged co-conspirators
in helping to police them. What resulted was a fabric interwoven by many
strands of joint action to eliminate the discounters from participation in
the market, to inhibit the free choice of franchised dealers to select their
own methods of trade and to provide multilateral surveillance and en-
forcement. This process for achieving and enforcing the desired objective
can by no stretch of the imagination be described as “‘unilateral” or
merely “parallel.”” . . .

There can be no doubt that the effect of the combination or conspiracy
here was to restrain trade and commerce within the meaning of the Sher-
man Act. Elimination, by joint collaborative action, of discounters from
access to the market is a per se violation of the Act.

. . . This {is] . . . not new doctrine, for it [has] . . . long been rec-
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ognized that ‘‘there are certain agreements or practices which because of
their pernicious effect on competition and lack of any redeeming virtue
are conclusively presumed to be unreasonable and therefore illegal with-
out elaborate inquiry as to the precise harm they have caused or the
business excuse for their use,” and that group boycotts are of this char-
acter. Northern Pac. R. Co. v. United States, 356 U.S. 1, 5. See also
Fashion Originators’ Guild of America, Inc. v. Federal Trade Comm’n,
312 U.S. 457, and Eastern States Retail Lumber Dealers’ Assn. v. United
States, 234 U.S. 600, 613-614, neither of which involved price-fixing.

The principle of these cases is that where businessmen concert their
actions in order to deprive others of access to merchandise which the
latter wish to sell to the public, we need not inquire into the economic
motivation underlying their conduct. . . . Exclusion of traders from the
market by means of combination or conspiracy is so inconsistent with the
free-market principles embodied in the Sherman Act that it is not to be
saved by reference to the need for preserving the collaborators’ profit
margins or their system for distributing automobiles, any more than by
reference to the allegedly tortious conduct against which a combination or
conspiracy may be directed—as in Fashion Originators’ Guild of
America, Inc. v. Federal Trade Comm’n, supra, at 468.

We note, moreover, that inherent in the success of the combination in
this case was a substantial restraint upon price competition—a goal un-
lawful per se when sought to be effected by combination or conspiracy.
E.g., United States v. Parke, Davis & Co., 362 U.S. 29, 47; United States
v. Socony-Vacuum Qil Co., 310 U.S. 150, 223. And the per se rule applies
even when the effect upon prices is indirect. Simpson v. Union Oil Co.,
377 U.S. 13, 16-22; Socony-Vacuum Qil Co., supra.

There is in the record ample evidence that one of the purposes behind
the concerted effort to eliminate sales of new Chevrolet cars by discount-
ers was to protect franchised dealers from real or apparent price compe-
tition. The discounters advertised price savings. . . . Some purchasers
found and others believed that discount prices were lower than those
available through the franchised dealers. . . . Certainly, complaints
about price competition were prominent in the letters and telegrams with
which the individual dealers and salesmen bombarded General Motors in
November 1960. . . . And although the District Court found to the con-
trary, there is evidence in the record that General Motors itself was not
unconcerned about the effect of discount sales upon general price levels.*

4 In an inter-office memorandum, circulated among General Motors officials immediately
prior to formulation of corporate policy vis-a-vis the discounters, it was stated that **It would
appear that one of the real hazards of condoning this type of operation is that discounted
prices are freely quoted to a large portion of the public.”” Moreover, we note that some
discounters advertised that they would finance new-car purchases at an interest rate of
5429, a rate substantially lower than that available at franchised Chevrolet dealers through
G.M.A.C., a subsidiary of General Motors Corporation. . . . Finally, it is conceded that

i
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The protection of price competition from conspiratorial restraint is an
object of special solicitude under the antitrust laws. We cannot respect
that solicitude by closing our eyes to the effect upon price competition of
the removal from the market, by combination or conspiracy, of a class of
traders. Nor do we propose to construe the Sherman Act to prohibit
conspiracies to fix prices at which competitors may sell, but to allow
conspiracies or combinations to put competitors out of business entirely.

Accordingly, we reverse and remand to the United States District
Court for the Southern District of California in order that it may fashion
appropriate equitable relief. . . .

It is 50 ordered.

United States v. Arnold, Schwinn & Co.
388 U.S. 365 (1967)
MR. JUSTICE FORTAS delivered the opinion of the Court.

.The United States brought this appeal to review the judgment of the
District Court in a civil antitrust case alleging violations of §1 of the
Sherman Act. . . . The complaint charged a continuing conspiracy since
1952 between defendants and other alleged co-conspirators involving
price fixing, allocation of exclusive territories to wholesalers and jobbers,
and confinement of merchandise to franchised dealers. Named as defend-
ants were Arnold, Schwinn & Company (*‘Schwinn’’), the Schwinn Cycle
Distributors Association (“*SCDA’"), and B. F. Goodrich Company
(“B. F. Goodrich™).! . . .

Appellee Schwinn is a family-owned business which for many years
has been engaged in the manufacture and sale of bicycles and some lim-
ited bicycle parts and accessories. Appellee SCDA is an association of
distributors handling Schwinn bicycles and other products. The chal-
lenged marketing program was instituted in 1952. In 1951 Schwinn had the
largest single share of the United States bicycle market—22.5%. In 1961
Schwinn’s share of market had fallen to 12.8% although its dollar and unit
sales had risen substantially. In the same period, a competitor, Murray
Ohio Manufacturing Company, which is now the leading United States
bicycle producer, increased its market share from 11.6% in 1951 o 22.8%
in 1961. Murray sells primarily to Sears, Roebuck & Company and other
mass merchandisers. By 1962 there were nine bicycle producers in the

General Motors is intensely concerned that each of its dealers has an adequate **profit
opportunity’ . . . , a concern which necessarily involves consideration of the price
realized by dealers.

" ! B. F. Goodrich negotiated a consent decree with the Government prior to trial, and
dropped out of the case,
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through local advertising and merchandising efforts than they will have
such reason to promote any other generally available brands.

The issues presented by the antitrust cases reaching this Court are
rarely simple to resolve under the rule of reason; they do indeed fre-
quently require us to make difficult economic determinations. We should
not for that reason alone, however, be overly zealous in formulating new
per se rules, for an excess of zeal in that regard is both contrary to the
policy of the Sherman Act and detrimental to the welfare of consumers
generally. Indeed, the economic effect of the new rule laid down by the
Court today seems clear: unless Congress intervenes, grocery staples
marketed under private-label brands with their lower consumer prices will
soon be available only to those who patronize the large national chains.

Continental T.V., Inc., et al. v.
GTE Sylvania Inc.

433 U.S. 36 (1977)
MR. JUSTICE POWELL delivered the opinion of the Court.

. Franchise agreements between manufacturers and retailers frequently
include provisions barring the retailers from selling franchised products
from locatjons other than those specified in the agreements. This case
presents important questions concerning the appropriate antitrust
analysis of these restrictions under §1 of the Sherman Act, . . . and the
(Clgg;t)’s decision in United States v. Arnold, Schwinn & Co., 388 U.S. 365

1

Respondent GTE Sylvania Inc. (Sylvania) manufactures and sells tele-
vision sets through its Home Entertainment Products Division. Prior to
1_962, like most other television manufacturers, Sylvania sold its televi-
sions to independent or company-owned distributors who in turn resold to
a large and diverse group of retailers. Prompted by a decline in its market
spare to a relatively insignificant 1 percent to 2 percent of national televi-
sion sales,' Sylvania conducted an intensive reassessment of its market-
ing strategy, and in 1962 adopted the franchise plan challenged here.
S.ylvam.a phased out its wholesale distributors and began to sell its televi-
sions directly to a smaller and more select group of franchised retailers.
An ackpowledged purpose of the change was to decrease the number of
competing Sylvania retailers in the hope of attracting the more aggressive
and competent retailers thought necessary to the improvement of the
company’s market position. . , . To this end, Sylvania limited the
number of franchises granted for any given area and required each fran-

! RCA at that time was the dominant firm with as much as 60 percent to 70 percent of
national television sales in an industry with more than 100 manufacturers.
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chisee to sell his Sylvania products only from the location or locations at
which he was franchised.2 A franchise did not constitute an exclusive
territory, and Sylvania retained sole discretion to increase the number of
retailers in an area in light of the success or failure of existing retailers in
developing their market. The revised marketing strategy appears to have
been successful during the period at issue here, for by 1965 Sylvania’s
share of national television sales had increased to approximately 5 per-
cent, and the company ranked as the Nation’s eighth largest manufacturer
of color television sets.

This suit is the result of the rupture of a franchiser-franchisee relation-
ship that had previously prospered under the revised Sylvania plan. Dis-
satisfied with its sales in the city of San Francisco,® Sylvania decided in
the spring of 1965 to franchise Young Brothers, an established San Fran-
cisco retailer of televisions, as an additional San Francisco retailer. The
proposed location of the new franchise was approximately a mile from a
retail outlet operated by petitioner Continental T.V., Inc. (Continental),
one of the most successful Sylvania franchisees. . . . Continental pro-
tested that the location of the new franchise violated Sylvania’s marketing
policy, but Sylvania persisted in its plans. . . .

During this same period, Continental expressed a desire to open a store
in Sacramento, California, a desire Sylvania attributed at least in part to
Continental’s displeasure over the Young Brothers decision. Sylvania
believed that the Sacramento market was adequately served by the exist-
ing Sylvania retailers and denied the request.* In the face of this denial,
Continental advised Sylvania in early September 1965, that it was in the
process of moving Sylvania merchandise from its San Jose, California
warehouse to a new retail location that it had leased in Sac-
ramento. . . . Shortly thereafter, Sylvania terminated Continental’s
franchises. . . .

The antitrust issues before us originated in cross-claims brought by
Continental against Sylvania and Maguire [a finance company that han-
dled the credit arrangements between Sylvania and its retailers]. Most
important for our purposes was the claim that Sylvania had violated §1 of
the Sherman Act by entering into and enforcing franchise agreements that
prohibited the sale of Sylvania products other than from specified loca-
tions.’ . . . Relying on this Court’s decision in United States v. Arnold,
Schwinn & Co., supra, the District Court . . . [gave the jury the follow-
ing instruction]:

2 Sylvania imposed no restrictions on the right of the franchisee to sell the products of
competing manufacturers.

3 Sylvania's market share in San Francisco was approximately 2.5 percent—half its
pational and northern California average.

4 Sylvania had achieved exceptional results in Sacramento, where its market share ex-
cceded 15 percent in 1965.

s Although Sylvania contended in the District Court that its policy was unilaterally
enforced, it now conceeds that its location restriction involved understandings or agree-
ments with the retailers.
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Therefore, if you find by a preponderance of the evidence that Sylvania
entered into a contract, combination or conspiracy with one or more of its
dealers pursuant to which Sylvania exercised dominion or control over the
products sold to the dealer, after having parted with title and risk to the
products, you must find any effort thereafter to restrict outlets or store
locations from which its dealers resold the merchandise which they had
purchased from Sylvania to be a violation of Section 1 of the Sherman Act,
regardless of the reasonableness of the location restrictions.

In answers to special interrogatories, the jury found that Sylvania had
engaged ‘‘in a contract, combination or conspiracy in restraint of trade in
violation of the antitrust laws with respect to location restrictions
alone.” . ..

On appeal, the Court of Appeals for the Ninth Circuit, sitting en banc,
reversed by adivided vote. The court acknowledged that there is language
in Schwinn that could be read to support the District Court’s instruction
but concluded that Schwinn was distinguishable on several grounds.
Contrasting the nature of the restrictions, their competitive impact, and
the market shares of the franchisers in the two cases, the court concluded
that Sylvania’s location restriction had less potential for competitive harm
than the restrictions invalidated in Schwinn and thus should be judged
under the ‘“‘rule of reason’ rather than the per se rule stated in
Schwinn. . . . )

We granted Continental’s petition for certiorari to resolve this impor-
tant question of antitrust law.

II

A

We turn first to Continental’s contention that Sylvania’s restriction on
retail locations is a per se violation of §1 of the Sherman Act as interpreted
in Schwinn. The restrictions at issue in Schwinn were part of a three-tier
distribution system comprising, in addition to Arnold, Schwinn & Co.
(Schwinn), 22 intermediate distributors and a network of franchised re-
tailers. Each distributor had a defined geographic area in which it had the
exclusive right to supply franchised retailers. Sales to the public were
made only through franchised retailers, who were authorized to sell
Schwinn bicycles only from specified locations. In support of this limita-
tion, Schwinn prohibited both distributors and retailers from selling
Schwinn bicycles to nonfranchised retailers. At the retail level, therefore,
Schwinn was able to control the number of retailers of its bicycles in any
given area according to its view of the needs of that market.

The Court . . . [on appeal by the United States] stated that the res-
olution of the case would require an examination of ‘‘the specifics of the
challenged practices and their impact upon the marketplace in order to
make a judgment as to whether the restraint is or is not ‘reasonable’ in the
special sense in which §1 of the Sherman Act must be read for purposes of
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this type of inquiry.” . . . Despite this description of its task, the Court
proceeded to articulate the following *‘bright line’* per se rule of illegality
for vertical restrictions: ‘‘Under the Sherman Act, it is unreasonable
without more for a manufacturer to seek to restrict and confine areas or
persons with whom an article may be traded after the manufacturer has
parted with dominion over it.”’ . . . But the Court expressly stated that
the rule of reason governs when *‘the manufacturer retains title, domin-
ion, and risk with respect to the product and the position and function of
the dealer in question are, in fact, indistinguishable from those of an agent
or salesman of the manufacturer.” . . ,

B

In the present case, it is undisputed that title to the televisions passed
from Sylvania to Continental. Thus, the Schwinn per se rule applies un-
less Sylvania’s restriction on locations falls outside Schwinn’s prohibition
against a manufacturer’s attempting to restrict a ‘‘retailer’s freedom as to
where and to whom it will resell the products.” . . . As the Court of
Appeals conceded, the language of Schwinn is clearly broad enough to
apply to the present case. Unlike the Court of Appeals, however, we are
unable to find a principled basis for distinguishing Schwinn from the case
now before us.

Both Schwinn and Sylvania sought to reduce but not to eliminate
competition among their respective retailers through the adoption of a
franchise system. . . . These restrictions allowed Schwinn and Sylvania
to regulate the amount of competition among their retailers by preventing
a franchisee from selling franchised products from outlets other than the
one covered by the franchise agreement. To exactly the same end, the
Schwinn franchise plan included a companion restriction, apparently not
found in the Sylvania plan, that prohibited franchised retailers from sell-
ing Schwinn products to nonfranchised retailers. In Schwinn the Court
expressly held that this restriction was impermissible under the broad
principle stated there. In intent and competitive impact, the retail-
customer restriction in Schwinn is indistinguishable from the location
restriction in the present case. In both cases the restrictions limited the
freedom of the retailer to dispose of the purchased products as he desired.
The fact that one restriction was addressed to territory and the other to
customers is irrelevant to functional antitrust analysis and, indeed, to the
language and broad thrust of the opinion in SchAwinn.® As MR, CHIEF
JUSTICE HUGHES stated in Appalachian Coals, Inc. v. United States,

¢ The distinctions drawn by the Court of Appeals and endorsed in MR. JUSTICE
WHITE's separate opinion have no basis in Schwinn. The intrabrand competitive impact of
the restrictions at issue inScAwinn ranged from complete elimination to mere reduction; yet,
the Court did not even hint at any distinction on this ground. Similarly, there is no suggestion
that the per se rule was applied because of Schwinn’s prominent position in its indus-
try. . . . Although Schwinn did hint at preferential treatment for new entrants and failing
firms, the District Court below did not even submit Sylvania’s claim that it was failing to the
jury. ...
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288 U.S. 344, 360, 377 (1933): “‘Realities must dominate the judg-
ment. . . . The Antitrust Act aims at substance.”

I

Sylvania argues that if Schwinn cannot be distinguished, it should be
reconsidered. Although Schwinn is supported by the principle of stare
decisis, . . . weare convinced that thé need for clarification of the law in
this area justifies reconsideration. Schwinn itself was an abrupt and
largely unexplained departure from White Motor Co. v. United States,
372 U.S. 253(1963), where only four years earlier the Court had refused to
endorse a per se rule for vertical restrictions. Since its announcement,
Schwinn has been the subject of continuing controversy and confusion,
both in the scholarly journals and in the federal courts. The great weight
of scholarly opinion has been critical of the decision,” and a number of the
federal courts confronted with analogous vertical restrictions have sought
to limit its reach.8 In our view, the experience of the past ten years should
be brought to bear on this subject of considerable commercial importance.

The traditional framework of analysis under §1 of the Sherman Act is
familiar and does not require extended discussion. Section 1 prohibits
**[elvery contract, combination. . . , or conspiracy, in restraint of trade
or commerce.” Since the early years of this century a judicial gloss on this
statutory language has established the *‘rule of reason’’ as the prevailing
standard of analysis. . . . Under this rule, the factfinder weighs all of the
circumstances of a case in deciding whether a restrictive practice should
be prohibited as imposing an unreasonable restraint on competition.® Per
se rules of illegality are appropriate only when they relate to conduct that
is manifestly anticompetitive. As the Court explained in Northern Pac. R.
Co. v. United States, 356 U.S. 1, 5 (1958), *‘there are certain agreements
or practices which because of their pernicious effect on competition and
lack of any redeeming virtue are conclusively presumed to be unreason-

7 A former assistant attorney general in charge of the Antitrust Division has described
Schwinn as ‘‘an exercise in barren formalism™ that is **artificial and unresponsive to the
competitive needs of the real world.”” Baker, '*Vertical Restraints in Times of Change: From
White to Schwinn to Where?,”" 44 Antitrust L. J. 537 (1975). . . .

8 Indeed, as one commentator has observed, many courts ‘*have struggled to distinguish
or limit Schwinn in ways that are a tribute to judicial ingenuity.”” Robinson . , . [**Recent
Antitrust Developments: 1974, 75 Colum. L. Rev. 243 (1975)), n. 13, at 272. . . .

9 One of the most frequently cited statements of the rule of reason is that of JUSTICE
BRANDEIS in Chicago Board of Trade v. United States 246 U.S. 231, 238 (1918):

**The true test of legality is whether the restraint imposed is such as merely regulates and
perhaps thereby promotes competition or whether it is such as may suppress or even destroy
competition. To determine that question the court must ordinarily consider the facts peculiar
to the business to which the restraint is applied; its condition before and after the restraint
was imposed; the nature of the restraint and its effect, actual or probable. The history of the
restraint, the evil believed to exist, the reason for adopting the particular remedy, the
purpose or end sought to be attained, are all relevant facts. This is not because a good
intention will save an otherwise objectionable regulation or the reverse; but because knowl-
edge of the intent may help the court to interpret facts and to predict consequences.”
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able and therefore illegal without elaborate inquiry as to the precise harm
they have caused or the business excuse for their use.’’10

In essence, the issue before us is whether Schwinn’s per se rule can be
justified under the demanding standards of Northern Pac. R. Co. The
Court’s refusal to endorse a per se rule in White Motor Co. was based on
its uncertainty as to whether vertical restrictions satisfied those stan-
dards. Addressing this question for the first time, the Court stated:

We need to know more than we do about the actual impact of these
arrangements on competition to decide whether they have such a *“‘perni-
cious effect on competition and lack . . . anyredeeming virtue' . . . and
therefore should be classified as per se violations of the Sherman Act 372
U.S., at 263.

Only four years later the Court in Sc/iinn announced its sweeping per se
rule without even a reference to Northern Pac. R. Co, and with no expla-
nation of its sudden change in position.!! We turn now to consider
Schwinn in light of Northern Pac. R. Co.

The market impact of vertical restrictions!? is complex because of their
potential for a simultaneous reduction of intrabrand competition and
stimulation of intcrbrand compctition,'? Significantly, the Court in

1% Per se rules thus require the Court to make broad generalizations about the social
utility of particular commercial practices. The probability that anticompetitive conse-
quences will result from a practice and the severity of those consequences must be balanced
against its procompetitive consequences, Cases that do not fit the generalization may arise,
but a per se rule reflects the judgment that such cases are not sufficiently common or
important to justify the time and expense necessary to identify them. Once established, per
sc rules tend to provide guidance to the business community and to minimize the burdens on
litigants and the judicial system of the more complex rule of reason trials . . . but those
advantages are not sufficient in themselves to justify the creation of per se rules. If it were
otherwise, all of antitrust lJaw would be reduced to per se rules, thus introducing an unin-
tended and undesirable rigidity in the law.

1" After White Motor Co., the courts of appeals continued to evaluate territorial restric-
tions according to the rule of reason . . .

12 Asin Schwinn, we are concerned here only with nonprice vertical restrictions. The per
se illegality of price restrictions has been established firmly for many years and involves
significantly different questions of analysis and policy. As MR. JUSTICE WHITE notes,
post, . . . some commentators have argued that the manufacturer’s motivation for impos-
ing vertical price restrictions may be the same as for nonprice restrictions. There are,
however, significant differences that could easily justify different treatment. In his concur-
ring opinion in White Motor Co., MR. JUSTICE BRENNAN noted that, unlike nonprice
restrictions, *'[rlesale price maintenance is not designed to, but almost invariably does in
fact, reduce price competition not only among sellers of the affected product, but quite as
much befween that product and competing brands.’”” 372 U.S. at 268. . . . Furthermore,
Congress recently has expressed its approval of a per se analysis of vertical price restrictions
by repealing those provisions of the Miller-Tydings and McGuire Acts allowing fair trade
pricing at the option of the individual States, . . . No similar expression of congressional
intent exists for nonprice restrictions.

13 Interbrand competition is the competition among the manufacturers of the same
generic product—television sets in this case—and is the primary concern of antitrust law.
The extreme example of a deficiency of interbrand competition is monopoly, where there is
only one manufacturer. In contrast, intrabrand competition is the competition between the
distributors—wholesale or retail—of the product of a particular manufacturer. (Cont.)
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Schwinn did not distinguish among the challenged restrictions on the basis
of their individual potential for intrabrand harm or interbrand benefit.
Restrictions that completely eliminated intrabrand competition among
Schwinn distributors were analyzed no differently from those that merely
moderated intrabrand competition among retailers. The pivotal factor was
the passage of title: all restrictions were held to be per se illegal where title
had passed, and all were evaluated and sustained under the rule of reason
where it had not. The location restriction at issue here would be subject to
the same pattern of analysis under Schwinn.

It appears that this distinction between sale and nonsale transactions
resulted from the Court’s effort to accomodate the perceived intrabrand
harm and interbrand benefit of vertical restrictions. The per se rule for
sale transactions reflected the view that vertical restrictions are **so obvi-
ously destructive” of intrabrand competition . . . that their use would
“‘open the door to exclusivity of outlets and limitation of territory further
than prudence permits.”” . . .'4 Conversely, the continued adherence to
the traditional rule of reason for nonsale transactions reflected the view
that the restrictions have too great a potential for the promotion of inter-
brand competition to justify complete prohibition.'* The Court’s opinion

The degree of intrabrand competition is wholly independent of the level of interbrand
competition confronting the manufacturer. Thus, there may be fierce intrabrand competition
among the distributors of a product produced by 'a monopolist and no intrabrand competition
among the distributors of a product produced by a firm in a highly competitive industry. But
when interbrand competition exists, as it does among television manufacturers, it provides a
significant check on the exploitation of intrabrand market power because of the ability of
consumers to substitute a different brand of the same product.

4 The Court also stated that to impose vertical restrictions in sale transactions would
*‘violate the ancient rule against restraints on alienation.” 388 U.S., at 380. This isolated
reference has provoked sharp criticism from virtually all of the commentators on the deci-
sion, most of whom have regarded the Court's apparent reliance on the *‘ancient rule” a
both a misreading of legal history and a perversion of antitrust analysis. . .

We are similarly unable to accept Judge Browning's mterpretatlon of Schwmn In his
dissent below he argued that the decision reflects the view that the Sherman Act was
intended to prohibit restrictions on the autonomy of independent businessmen even though
they have no impact on “‘price, quality, and quantity of goods and services.” . . . This
view is certainly not explicit in Schwinn, which purports to be based on an examination of
the “*impact [of the restrictions] upon the marketplace.” . Competitive economies have
social and political as well as economic advantages, . . . but an antitrust policy divorced
from market considerations would lack any objective benchmarks. . . .

'3 In that regard, the Court specifically stated that a more complete prohibition **might
severely hamper smaller enterprises resorting to reasonable methods of meeting the compe-
tition of giants and of merchandising through independent dealers.” . The Court also
broadly hinted that it would recognize additional exceptions to the per se rule for new
entrants in an industry and for failing firms, both of which were mentioned in White Motor as
candidates for such exceptions . . . The Court might have limited the exceptions to the per
se rule to these situations, which present the strongest arguments for the sacrifice of intra-
brand competition for interbrand competition. Significantly, it chose instead to create the
more extensive exception for nonsale transactions which is available to all businesses,
regardless of their size, financial health, or market share. This broader exception demon-
strates even more clearly the Court's awareness of the ‘‘redeeming virtues'* of vertical
restrictions.
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provides no analytical support for these contrasting positions. Nor is
there even an assertion in the opinion that the competitive impact of
vertical restrictions is significantly affected by the form of the transaction.
Nonsale transactions appear to be excluded from the per se rule, not
because of a greater danger of intrabrand harm or a greater promise of
interbrand benefit, but rather because of the Court’s unexplained belief
that a complete per se prohibition would be too **inflexible.” . . .

Vertical restrictions reduce intrabrand competition by limiting the
number of sellers of a particular product competing for the business of a
given group of buyers. Location restrictions have this effect because of
practical constraints on the effective marketing area of retail outlets. Al-
though intrabrand competition may be reduced, the ability of retailers to
exploit the resulting market may be limited both by the ability of consum-
ers to travel to other franchised locations and perhaps more importantly,
to purchase the competing products of other manufacturers. None of
these key variables, however, is affected by the form of the transaction by
which a manufacturer conveys his products to the retailers.

Vertical restrictions promote interbrand competition by allowing the
manufacturer to achieve certain efficiencies in the distribution of his
products. These ‘‘redeeming virtues'’ are implicit in every decision sus-
taining vertical restrictions under the rule of reason. Economists have
identified a number of ways in which manufacturers can use such restric-
tions to compete more effectively against other manufacturers. . . .'¢
For example, new manufacturers and manufacturers entering new mar-
kets can use the restrictions in order to induce competent and aggressive
retailers to make the kind of investment of capital and labor that is often
required in the distribution of products unknown to the consumer. Estab-
lished manufacturers can use them to induce retailers to engage in promo-
tional activities or to provide service and repair facilities necessary to the
efficient marketing of their products. Service and repair are vital for many
products, such as automobiles and major household appliances. The
availability and quality of such services affect a manufacturer’s good will
and competitiveness of his product. Because of market imperfections
such as the so-called free-rider effect, these services might not be pro-
vided by retailers in a purely competitive situation, despite the fact that
each retailer’s benefit would be greater if all provided the services than if
none did. . . .

Economists also have argued that manufacturers have an economic
interest in maintaining as much intrabrand competition as is consistent

16 Marketing efficiency is not the only legitimate reason for a manufacturer's desire to

exert control over the manner in which his products are sold and serviced. As a result of
statutory and common law developments, society increasingly demands that manufacturers
assume direct responsibility for the safety and quality of their products. . . . The legiti-
macy of these concerns has been recognized in cases involving vertical restrictions. . . .
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with the efficient distribution of their products. . . .17 Although the view
that the manufacturer’s interest necessarily corresponds with that of the
public is not universally shared, even the leading critic of vertical restric-
tions concedes that Schwinn’s distinction between sale and nonsale trans-
actions is essentially unrelated to any relevant economic impact.
Comanor, “Vertical Territorial and Customer Restrictions: White Motor
and Its Aftermath,” 8/ Harv. L. Rev. 1419, 1422 (1968).!3 Indeed, to the
extent that the form of the transaction is related to interbrand benefits, the
Court’s distinction is inconsistent with its articulated concern for the
ability of smaller firms to compete effectively with larger ones. Capital
requirements and administrative expenses may prevent smaller firms
from using the exception for nonsale transactions. . . .!?

We conclude that the distinction drawn in Schwinn between sale and
nonsale transactions is not sufficient to justify the application of a per se
rule in one situation and a rule of reason in the other. The question
remains whether the per se rule stated in Schwinn should be expanded to
include nonsale transactions or abandoned in favor of a return to the rule
of reason. We have found no persuasive support for expanding the per se
rule. . . .

We revert to the standard articulated in Northern Pac. R. Co., and
reiterated in White Motor, for determining whether vertical restrictions
must be **conclusively presumed to be unreasonable and therefore illegal
without elaborate inquiry as to the precise harm they have caused or the
business excuse for their use.”” . . . Such restrictions, in varying forms,
are widely used in our free market economy. As indicated above, there is
substantial scholarly and judicial authority supporting their economic
utility. There is relatively little authority to the contrary.2® Certainly,

17 **Generally a manufacturer would prefer the lowest retail price possible, once its price
to dealers has been set, because a lower retail price means increased sales and higher
manufacturer revenues.’’ Note, 88 Harv. L. Rev. 636, 641 (1975). In this context, a man-
ufacturer is likely to view the difference between the price at which it sells to its retailers and
their price to the consumer as its ‘‘cost of distribution,” which it would prefer to
minimize. . . .,

1% Professor Comanor argues that the promotional activities encouraged by vertical re-
strictions result in product differentiation and, therefore, a decrease in interbrand competi-
tion. This argument is flawed by its necessary assumption that a large part of the promo-
tional efforts resulting from vertical restrictions will not convey socially desirable informa-
tion about product availability, price, quality, and services. Nor is it clear that a per se rule
would result in anything more than a shift to less efficient methods of obtaining the same
promotional effects.

19 We also note that per se rules in this area may work to the ultimate detriment of the
small businessmen who operate as franchisees. To the extent that a per se rule prevents a
firm from using the franchise system to achieve efficiencies that it perceives as important to
its successful operation, the rule creates an incentive for vertical integration into the distri-
bution system, thereby eliminating to that extent the role of independent busi-
nessmen. . . .

20 There may be occasional problems in differentiating vertical restrictions from hori-
zontal restrictions originating in agreements.among the retailers. There is no doubt that
restrictions in the latter category would be illegal per se, . . , but we do not regard the
problems of proof as sufficiently great to justify a per se rule,
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there has been no showing in this case, either generally or with respect to
Sylvania’s agreements, that vertical restrictions have or are likely to have
a ‘‘pernicious effect on competition’ or that they “‘lack . . . any re-
deeming virtue.”” . . .2! Accordingly, we conclude that the per se rule
stated in Schwinn must be overruled. . . . In so holding we do not
foreclose the possibility that particular applications of vertical restrictions
might justify per se prohibition under Northern Pac. R. Co. But we do
make clear that departure from the rule-of-reason standard must be based
upon demonstrable economic effect rather than—as in Schwinn—upon
formalistic line drawing.

In sum, we conclude that the appropriate decision is to return to the
rule of reason that governed vertical restrictions prior to Schwinn. When
anticompetitive effects are shown to result from particular vertical re-
strictions they can be adequately policed under the rule of reason, the
standard traditionally applied for the majority of anticompetitive practices
challenged under §1 of the Act. Accordingly, the decision of the Court of
Appeals is affirmed.

MR. JUSTICE REHNQUIST took no part in the consideration or
decision of this case.

MR. JUSTICE WHITE, concurring in the judgment.

Although I agree with the majority that the location clause at issue in
this case is not a per se violation of the Sherman Act and should be judged
under the rule of reason, I cannot agree that this result requires the over-
ruling of United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967). In
my view this case is distinguishable from Schwinn because there is less
potential for restraint of intrabrand competition and more potential for
stimulating interbrand competition. As to intrabrand competition, Syl-
vania, unlike Schwinn, did not restrict the customers to whom or the
territories where its purchasers could sell. As to interbrand competition,
Sylvania, unlike Schwinn, had an insignificant market share at the time it
adopted its challenged distribution practice and enjoyed no consumer
preference that would allow its retailers to charge a premium over other
brands. . . . To reach out to overrule one of this Court’s recent in-
terpretations of the Sherman Act, after such a cursory examination of the
necessity for doing so, is surely an affront to the principle that considera-

21 The location restriction used by Sylvania was neither the least nor the most restrictive

provision that it could have used. . . . But we agree with the implicit judgment in Schwinn
that a per se rule based on the nature of the restriction is, in general, undesirable. Although
distinctions can be drawn among the frequently used restrictions, we are inclined to view
them as differences of degree and form. . . . We are unable to perceive significant social
gain from channeling transactions into one form or another. Finally, we agree with the Court
inSciwinn that the advantages of vertical restrictions should not be limited to the categories
of new entrants and failing firms. Sylvania was faltering, if not failing, and we think it would
be unduly artificial to deny it the use of valuable competitive tools.
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tions of stare decisis are to be given particularly strong weight in the area
of statutory construction. . . .

One elemerit of the system of interrelated vertical restraints invalidated
in Schwinn was a retail-customer restriction prohibiting franchised retail-
ers from selling Schwinn products to nonfranchised retailers. The Court
rests its inability to distinguish ScAwinn entirely on this retail-customer
restriction, finding it ‘‘[i]n intent and competitive impact . . . indistin-
guishable from the location restriction in the present case,’” because *‘[ijn
both cases the restrictions limited the freedom of the retailer to dispose of
the purchased products as he desired.”” . . . The customer restriction
may well have, however, a very different “‘intent and competitive im-
pact” than the location restriction: it prevents discount stores from get-
ting the manufacturer’s product and thus prevents intrabrand price
competition. Suppose, for example, that interbrand competition is suffi-
ciently weak that the franchised retailers are able to charge a price sub-
stantially above wholesale. Under a location restriction, these franchisers
are free to sell to discount stores seeking to exploit the potential for sales
at prices below the prevailing retail level. One of the franchised retailers
may be tempted to lower its price and act in effect as a wholesaler for the
discount house in order to share in the profits to be had from lowering
prices and expanding volume. . . .

Under a retail customer restriction, on the other hand, the franchised
dealers cannot sell to discounters, who are cut off altogether from the
manufacturer’s product and the opportunity for intrabrand price competi-
tion. This was precisely the theory on which the Government successfully
challenged Schwinn’s customer restrictions in this Court. . . .

It is true that, as the majority states, Sylvania’s location restriction
inhibited to some degree ‘‘the freedom of the retailer to dispose of the
purchased products’ by requiring the retailer to sell from one particular
place of business. But the retailer is still free to sell to any type of cus-
tomer—including discounters and other unfranchised dealers—from any
area. I think this freedom implies a significant difference for the effect of a
location clause on intrabrand competition. The District Court on remand
in Schwinn evidently thought so as well, for after enjoining Schwinn’s
customer restrictions as directed by this Court it expressly sanctioned
location clauses, permitting Schwinn to ‘‘designat[e] in its retailer
franchise agreements the location of the place or places of business for
which the franchise is issued.” . . .

An additional basis for finding less restraint of intrabrand competition
in this case, emphasized by the Ninth Circuit en banc, is that Schwinn
involved [territorial] restrictions on competition among distributors at the
wholesale level. . . . Moreover, like its franchised retailers, Schwinn’s
distributors were absolutely barred from selling to nonfranchised retail-
ers, further limiting the possibilities. of intrabrand price competition.

The majority apparently gives no weight to the Court of Appeals’ re-
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liance on the difference between the competitive effects of Sylvania’s
location clause and Schwinn’s interlocking *‘system of vertical restraints
affecting both wholesale and retail distribution.” . . .

Just as there are significant differences between Schwinn and this case
with respect to intrabrand competition, there are also significant dif-
ferences with respect to interbrand competition. Unlike Schwinn, Syl-
vania clearly had no economic power in the generic product market. At
the time they instituted their respective distribution policies, Schwinn was
*“‘the leading bicycle producer in the Nation,” with a national market
share of 22.5 percent, . . . whereas Sylvania was a “‘faltering, if not
failing’” producer of television sets, with ‘‘a relatively insignificant 1 per-
cent to 2 percent’’ share of the national market in which the dominant
manufacturer had a 60 percent to 70 percent share. . . . Moreover, the
Schwinn brand name enjoyed superior consumer acceptance and com-
manded a premium price as, in the District Court's words, *‘the Cadillac
of the bicycle industry.”” . . . This premium gave Schwinn dealers a
margin of protection from interbrand competition and created the pos-
sibilities for price cutting by discounters that the Government argued
were forestalled by Schwinn's customer restrictions. . . . Thus, judged
by the criteria economists use to measure market power—product dif-
ferentiation and market share . . . —Schwinn enjoyed a substantially
stronger position in the bicycle market than did Sylvania in the television
market. This Court relied on Schwinn’s market position as one reason not
to apply the rule of reason to the vertical restraints challenged there.
*“Schwinn was not a newcomer, seeking a break into or a stay in the
bicycle business. It was not a ‘failing company.’ On the contrary, at the
initiation of these practices, it was the leading bicycle producer in the
Nation.” . . . And the Court of Appeals below found “another signifi-
cant distinction between our case and Schwinn’ in Sylvania’s *‘precari-
ous market share,” which *‘was so small when it adopted its locations
practice that it was threatened with explusion from the television mar-
ket.” . ..

In my view there are at least two considerations, both relied upon by
the majority to justify overruling Schwinn, that would provide a **princi-
pled basis’ for instead refusing to extend Schwinn to a vertical restraint
that is imposed by a **faltering”” manufacturer with a **precarious” posi-
tion in a generic product market dominated by another firm. The first is
that, as the majority puts it, ‘‘when interbrand competition exists, as it
does among television manufacturers, it provides a significant check on
the exploitation of intrabrand market power because of the ability of
consumers to substitute a different brand of the same product.”
.+ . Second is the view, argued forcefully in the economic literature
cited by the majority, that the potential benefits of vertical restraints in
promoting interbrand competition are particularly strong where the man-
ufacturer imposing the restraints is secking to enter a new market or to
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expand a small market share. . . . The majority even recognizes that
Schwinn *‘hinted’’ at an exception for new entrants and failing firms from
its per serule. . . .

In other areas of antitrust law, this Court has not hesitated to base its
rules of per se illegality in part on the defendant’s market power. . . . I
see no doctrinal obstacle to excluding firms with such minimal market
power as Sylvania’s from the reach of the Schwinn rule.??

1 have, moreover, substantial misgivings about the approach the
majority takes to overruling Schwinn. The reason for the distinction in
Schwinn between sale and nonsale transactions was not, as the majority
would have it, ‘‘the Court’s effort to accommodate the perceived intra-
brand harm and interbrand benefit of vertical restrictions. . .”" ; the rea-
son was rather, as Judge Browning argued in dissent below, the notion in
many of our cases involving vertical restraints that independent busi-
nessmen should have the freedom to dispose of the goods they own as
they see fit. . . .

After summarily rejecting this concern, reflected in our interpretations
of the Sherman Act for ‘‘the autonomy of independent business-
men,”” . . . the majority not suprisingly finds ‘‘no justification™ for
Schwinn’s distinction between sale and nonsale transactions because the
distinction is ‘‘essentially unrelated to any relevant economic im-
pact.” . . . But while according some weight to the businessman’s
interest in controlling the terms on which he trades in his own goods may
be anathema to those who view the Sherman Act as directed solely to
economic efficiency, . . . this principle is without question more deeply
embedded in our cases than the notions of free-rider effects and distri-
butional efficiencies borrowed by the majority from the *‘new economics
of vertical relationships.”” . . . Perhaps the Court is right in partially
abandoning this principle and in judging the instant nonprice vertical re-
straints solely by their ‘‘relevant economic impact’’; but the precedents
which reflect this principle should not be so lightly rejected by the
Court. . . .

I have a further reservation about the majority’s reliance on *‘relevant
economic impact’’ as the test for retaining per se rules regarding vertical
restraints. It is common ground among the leading advocates of a purely
economic approach to the question of distribution restraints that the eco-
nomic arguments in favor of allowing vertical nonprice restraints gener-
ally apply to vertical price restraints as well.23 Although the majority

22, The majority’s failure to use the market share of Schwinn and Sylvania as a basis
for distinguishing these cases is the more anomalous for its reliance. . . . on the economic
analysis of those who distinguish the anticompetitive effects of distribution restraints on the
basis of the market shares of the distributors. . . .

2 Professor Posner writes, for example: **There is no basis for choosing between [price
fixing and market division] on social grounds. If resale price maintenance is like dealer price
fixing, and therefore bad, a manufacturer's assignment of exclusive sales territories is like
market division, and therefore bad too. . . .
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asserts that ‘‘the per se illegality of price restrictions . . . involves sig-
nificantly different questions of analysis and policy,”” . . . I suspect this
purported distinction may be as difficult to justify as that of Schwinn
under the terms of the majority’s analysis. . . . Indeed, the Court has
already recognized that resale price maintenance may increase output by
inducing ‘‘demand-creating activity’’ by dealers (such as additional retail
outlets, advertising and promotion, and product servicing) that outweighs
the additional sales that would result from lower prices brought about
by dealer price competition. . . . These same output-enhancing pos-
sibilities of nonprice vertical restraints are relied upon by the majority as
evidence of their *‘social utility and economic soundness,” . . . andasa
Justification for judging them under the rule of reason. The effect, if not
the intention, of the Court’s opinion is necessarily to call into question the
firmly established per se rule against price restraints.

Although the case law in the area of distributional restraints has
perhaps been less than satisfactory, the Court would do well to proceed
more deliberately in attempting to improve it. . . . In order to decide
this case, the Court need only hold that a location clause imposed by a
manufacturer with negligible economic power in the product market has a
competitive impact sufficiently less restrictive than the Schwinn restraints
to justify a rule-of-reason standard, even if the same weight is given here
as in Schwinn to dealer autonomy. I therefore concur in the judgment.

MR. JUSTICE BRENNAN, with whom MR. JUSTICE MARSHALL
joins, dissenting.

I would not overrule the per se rule stated in United States v. Arnold,
Schwinn & Co., 388 U.S. 365 (1967), and would therefore reverse the
decision of the Court of Appeals for the Ninth Circuit.

Siegel v. Chicken Delight, Inc.
448 F.2d 43 (9th Cir. 1971)
cert. denied 405 U.S. 955 (1972)
MERRILL, Circuit Judge . . ...

I. FACTUAL BACKGROUND

Over its eighteen years’ existence, Chicken Delight has licensed sev-
eral hundred franchisees to operate home delivery and pick-up food
stores. It charged its franchisees no franchise fees or royalties. Instead, in
exchange for the license granting the franchisees the right to assume its

*[If helping new entrants break into a market] is a good justification for exclusive
territories, it is an equally good justification for resale price maintenance, which as we have
seen is simply another method of dealing with the free-rider problem. . . . In fact, any
argument that can be made on behalf of exclusive territories can also be made on behalf of
resale price maintenance.’’ Posner, supra, n. 7, at 292-293. (Footnote omitted.) . . .
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identity and adopt its business methods and to prepare and m'arkeF certain
food products under its trade-mark, Chicken Delight required its fran-
chisees to purchase a specified number of cookers .and fryers al:ld to
purchase certain packaging supplies and mixes excluswel){ from Chicken
Delight. . . . The prices fixed for these purchases were higher than, and
included a percentage markup which exceeded that of, comparable pro-
ducts sold by competing suppliers.

II. THE EXISTENCE OF AN UNLAWFUL
TYING ARRANGEMENT

. . . In order to establish that there exists an unlawful tying arrange-
ment plaintiffs must demonstrate First, that the scheme in question in-
volves two distinct items and provides that one (the tying product) may
not be obtained unless the other (the tied product) is a.lso pur-
chased. . . . Second, that the tying product possesses sufficient eco-
nomic power appreciably to restrain competition in the tied product mar-
ket. . . . Third, that a “‘not insubstantial’> amount of commerce 18 ?.f-
fected by the arrangement. . . . Chicken Delight.concedes that the third
requirement has been satisfied. It disputes the existence of the first two.
Further it asserts that, even if plaintiffs should prevail with respect to the
first two requirements, there is a fourth issue: whether there. exists a
special justification for the particular tying arrangement In ques-
tion. . . .

A. Two Products

. . . The hallmark of a tie-in is that it denies competitors free access to
the tied product market, not because the party imposing the arrangement
has a superior product in that market, but because of the power or lever-
age exerted by the tying product. . . . Rules governing tying ar-
rangements are designed to strike, not at the mere couplmg of physically
separable objects, but rather at the use of a dominant desired product to
compel the purchase of a second, distinct commodity.. . . . Ineffect, the
forced purchase of the second, tied product is a price exac.ted for the
purchase of the dominant, tying product. By shutting competitors out of
the tied product market, tying arrangements serve hardly any purpose
other than the suppression of competition. . . . _

Chicken Delight urges us to hold that its trade-mark anc'l franghlse
licenses are not items separate and distinct from the packaging, mixes,
and equipment, which it says are essential components of the fr_an.chlse
system. . . . To treat the combined sale of all these iterr}s as a tie-in for
antitrust purposes, Chicken Delight maintains, would be like applymg the

antitrust rules to the sale of a car with its tires or a left shoe with the right.
Therefore, concludes Chicken Delight, the lawfulness of the arrangement
should not be measured by the rules governing tie-ins. We disagree.

. . . In determining whether an aggregation of separable items should
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be regarded as one or more items for tie-in purposes in the normal cases of
sales of products the courts must look to the function of the aggrega-
tion. . . . Consideration is given to such questions as whether the amal-
gamation of products resulted in cost savings apart from those reductions
in sales expenses and the like normally attendant upon any tie-in, and
whether the items are normally sold or used as a unit with fixed propor-
tions.!

Where one of the products sold as part of an aggregation is a trade-
mark or franchise license, new questions are injected. In determining
whether the license and the remaining (‘*‘tied"’) items in the aggregation
are to be regarded as distinct items which can be traded in distinct mar-
kets consideration must be given to the function of trade-marks.

The historical conception of a trade-mark as a strict emblem of source
of the product to which it attaches has largely been abandoned. The
burgeoning business of franchising has made trade-mark licensing a wide-
spread commercial practice and has resulted in the development of a new
rationale for trade-marks as representations of product quality. . . . This
is particularly true in the case of a franchise system set up not to distribute
the trade-marked goods of the franchisor, but, as here, to conduct a
certain business under a common trade-mark or trade name. . . . Under
such a type of franchise, the trade-mark simply reflects the goodwill and
quality standards of the enterprise which it identifies. As long as the
system of operation of the franchisees lives up to those quality standards
and remains as represented by the mark so that the public is not misled,
neither the protection afforded the trade-mark by law nor the value of the
trade-mark to the licensee depends upon the source of the components.

This being so, it is apparent that the goodwill of the Chicken Delight
trade-mark does not attach to the multitude of separate articles used in the
operation of the licensed system or in the production of its end product. It
is not what is used, but how it is used and what results that have given the
system and its end product their entitlement to trade-mark protection. It is
to the system and the end product that the public looks with the confi-
dence that established goodwill has created.

. . . Thus, sale of a franchise license, with the attendant rights to
operate a business in the prescribed manner and to benefit from the
goodwill of the trade name, in no way requires the forced sale by the
franchisor of some or all of the component articles. Just as the quality of a

1 It should be readily apparent that, measured against these tests, the package sales here
in question are quite different from the sale of an automobile and its tires or a left shoe and
the right. In particular, there are several factors in this case which other courts have deemed
sufficient to find a tie-in. Undisputed testimony at trial established that other franchisors in
fast food businesses similar to that of Chicken Delight sold their licenses separate from the
essential supplies. The various supplies sold here were sold individually and in differing
amounts, rather than in a preassembled package, and the franchisees were billed accord-
ingly. At no time were the franchisees required to purchase all their various supplies from
Chicken Delight. Chicken Delight did not itself manufacture the tied items.
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copyrighted creation cannot by a tie-in be appropriated by a creation to
which the copyright does not relate, . . . so here attempts by tie-in to
extend the trade-mark protection to common articles (which the public
does not and has no reason to connect with the trade-mark) simply be-
cause they are said to be essential to production of that which is the
subject of the trade-mark, cannot escape antitrust scrutiny.

.. . Chicken Delight’s assertions that only a few essential items were
involved in the arrangement does not give us cause to reach a different
conclusion. The relevant question is not whether the items are essential to
the franchise, but whether it is essential to the franchise that the items be
purchased from Chicken Delight. This raises not the issue of whether
there is a tie-in but rather the issue of whether the tie-in is justifiable, a
subject to be discussed below.

We conclude that the District Court was not in error in ruling as matter
of law that the arrangement involved distinct tying and tied products.

B. Economic Power

. . . Under the per se theory of illegality, plaintiffs are required to
establish not only the existence of a tying arrangement but also that the
tying product possesses sufficient economic power to appreciably restrain
free competition in the tied product markets. . . . y

Chicken Delight points out that while it was an early pidneer in the fast
food franchising field, the record establishes that there has recently beena
dramatic expansion in this area, with the advent of numerous firms, in-
cluding many chicken franchising systems, all competing vigorously with
each other. Under the circumstances, it contends that the existence of the
requisite market dominance remained a jury question.

The District Court ruled, however, that Chicken Delight’s unique reg-
istered trade-mark, in combination with its demonstrated power to im-
pose a tie-in, established as matter of law the existence of sufficient mar-
ket power to bring the case within the Sherman Act.

We agree. . . .

It can hardly be denied that the Chicken Delight trade-mark is distinc-
tive; that it possesses goodwill and public acceptance unique to it and not
enjoyed by other fast food chains.

. . . Itis now clear that sufficient economic power is to be presumed
where the tying product is patented or copyrighted. . . .

Just as the patent or copyright forecloses competitors from offering the
distinctive product on the market, so the registered trade-mark presents a
legal barrier against competition. It is not the nature of the public interest
that has caused the legal barrier to be erected that is the basis for the
presumption, but the fact that such a barrier does exist. Accordingly we
see no reason why the presumption that exists in the case of the patent
and copyright does not equally apply to the trade-mark. . . .

Thus we conclude that the District Court did not err in ruling as matter
of law that the tying product—the license to use the Chicken Delight
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trade-mark—possessed sufficient market pow, i .
the Sherman Act. power to bring the case within

C. Justification

areC}l:eiilicetn Deligl}t maintains that, even if its contractual arrangements
>10 10 constitute a tying arrangement, it was not an
restraint under the Sherman Act. - et

Three di P .
are urged. ifferent bases for justification

- . . First, Chicken Delight contends that the arrangement was a

reaspnable'de\{ic? for measuring and collecting revenue. There is no au-
thority fgr Jusufymg atying arrangement on this ground. Unquestionably
tpere exist feaslple alternative methods of compensation for the franchisé
hcgnses,omcludmg royalties based on sales volume or fees computed per
unit of time, which would neither involve tie-ins nor have undesirable
anticompetitive consequences.?
ce Second, Chicken Delight advances as justification the fact that
when it first entered the fast food field in 1952 it was a new business and
was then entitled to the protection afforded by United States v. Jerrold
Ele?tronics Corp., . . . 187 F. Supp. 545 (E.D. Pa. 1960). As to the
period here involved—1963 to 1970—it contends that transition to a dif-
ferent arrangement would be difficult if not economically impossible.
'We find no merit in this contention. Whatever claim Chicken Delight
might have had to a new business defense in 1952—a question we need
not decide—the defense cannot apply to the 1963-70 period. To accept
Chicken Delight’s argument would convert the new business justification

into a perpetual license to operate in restraint of trade. See Id., 187 F.
Supp. at 558, 561. :

The third justification Chicken Delight offers is the *‘marketing iden-
tity’’ purpose, the franchisor’s preservation of the distinctiveness, uni-
formity and quality of its product.

. . . In the case of a trade-mark this purpose cannot be lightly dis-
missed. Not only protection of the franchisor’s goodwill is involved. The
licensor owes an affirmative duty to the public to assure that in the hands
of his licensee the trade-mark continues to represent that which it pur-
ports to represent. For a licensor, through relaxation of quality control, to
permit inferior products to be presented to the public under his licensed
mark might well constitute a misuse of the mark. . . .

However, to recognize that such a duty exists is not to say that every
means of meeting it is justified. Restraint of trade can be justified only in
the absence of less restrictive alternatives. In cases such as this, where
the alternative of specification is available,? the language used in Stan-

Ll bears noting that Chicken Delight's competitors in the fast food franchising business
did not find it necessary to use tie-ins.

_’ There may, of course, be cases where some extraordinary condition forecloses specifi-
cation, e.g., where it would divulge a trade secret.
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dard Oil Co. v. United States, . . . 337 U.S. at 306 (1949), . . . inour
view states the proper test, applicable in the case of trade-marks as well as
in other cases:

. . . the protection of the good will of the manufacturer of the tying de-
vice—fails in the usual situation because specification of the type and qual-
ity of the product to be used in connection with the tying device is protec-
tion enough. . . . The only situation, indeed, in which the protection of
good will may necessitate the use of tying clauses is where specifications for
a substitute would be so detailed that they could not practicably be
supplied. . . .

The District Court found factual issues to exist as to whether effective
quality control could be achieved by specification in the case of the
cooking machinery and the dip and spice mixes. These questions were
given to the jury under instructions; and the jury, in response to special
interrogatories, found against Chicken Delight. . . .

As to the paper packaging, the court ruled as matter of law that no
justification existed. It stated, 311 F. Supp. at page 851:

Defendants’ showing on paper packaging is nothing more than a recita-
tion of the need for distinctive packaging to be used uniformly by all fran-
chisees in identifying the hot foods. This was not contested. However, the
admissions in evidence clearly demonstrate that the tied packaging was
easily specifiable. In fact, the only specifications required were printing and
color. Moreover, defendants have admitted that any competent, manufac-
turer of like products could consistently and satisfactorily manufacture the
packaging products if defendants furnished specifications. Those suppliers
could have sold to the franchisees through normal channels of distribution.

We agree. One cannot immunize a tie-in from the antitrust laws by simply
stamping a trade-mark symbol on the tied product—at least where the tied
product is not itself the product represented by the mark.

We conclude that the District Court was not in error in holding as
matter of law (and upon the limited jury verdict) that Chicken Delight’s
contractual requirements constituted a tying arrangement in violation of
§1 of the Sherman Act. Upon this aspect of the case, judgment is af-
firmed. . . .

Monsanto Co. v. Spray-Rite Service Corp.
104 U.S. 1464 (1984)
JUSTICE POWELL delivered the opinion of the Court:

This case presents a question as to the standard of proot: required to
find a vertical price-fixing conspiracy in violation of Section 1 of the
Sherman Act.
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I

P;titione.r Monsanto Company manufactures chemical products, in-
cludmg agricultural herbicides. By the late 1960s, the time at issue in this
case, its sales accounted for approximately 15% of the corn herbicide
market and 3% of the soybean herbicide market. In the corn herbicide
market, the market leader commanded a 70% share. In the soybean
herbicide market, two other competitors each had between 30% and 40%
pf the market. Respondent Spray-Rite Service Corporation was engaged
in the wholesale distribution of agricultural chemicals from 1955 to 1972,
Spray-Rite was essentially a family business, whose owner and president,
Donald Yapp, was also its sole salaried salesman. Spray-Rite was a
discount operation, buying in large quantities and selling at a low margin.

Spray-Rite was an authorized distributor of Monsanto herbicides from
1957 to 1968. In October 1967, Monsanto announced that it would appoint
distributors for one-year terms, and that it would renew distributors
according to several new criteria. Among the criteria were: (i) whether the
distributor’s primary activity was soliciting sales to retail dealers;
(i) whether the distributor employed trained salesmen capable of educat-
ing its customers on the technical aspects of Monsanto's herbicides; and
(iii) whether the distributor could be expected *‘to exploit fully” the
market in its geographical area of primary responsibility. . . .!

In October 1968, Monsanto declined to renew Spray-Rite’s dis-
tributorship. At that time, Spray-Rite was the 10th largest out of approx-
imately 100 distributors of Monsanto’s primary corn herbicide. Ninety
percent of Spray-Rite’s sales volume was devoted to herbicide sales, and
16 percent of its sales were of Monsanto products. After Monsanto’s
termination, Spray-Rite continued as a herbicide dealer until 1972. It was
able to purchase some of Monsanto’s products from other distributors,
but not as much as it desired or as early in the season as it needed.
Monsanto introduced a new corn herbicide in 1969. By 1972, its share of
the corn herbicide market had increased to approximately 28%. Its share
of the soybean herbicide market had grown to approximately 19%.

Spray-Rite brought this action under Section 1 of the Sherman
Act. . .. It alleged that Monsanto and some of its distributors conspired
to fix the resale prices of Monsanto herbicides. Its complaint further
alleged that Monsanto terminated Spray-Rite’s distributorship, adopted
compensation programs and shipping policies, and encouraged dis-
tributors to boycott Spray-Rite in furtherance of this conspiracy. Mon-
santo denied the allegations of conspiracy, and asserted that Spray-Rite’s

! These areas of primary responsibility were not exclusive territorial restrictions. Ap-
proximately 10 to 20 distributors were assigned to each area, and distributors were permitted
to sell outside their assigned area.
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Does Regulation Make
a Difference?

The cases presented in this chapter serve two purposes. First, they
supplement the recent merger decisions set forth in Chapter 5 and are of
interest as merger cases alone. Second, they illustrate a development in
antitrust which continues to generate a substantial amount of controversy
among both students and policymakers—attempts to reconcile the
methods used by regulators with those favored by antitrust enforcement
officials.

Parker v. Brown
338 U.S. 341 (1943)
MR. CHIEF JUSTICE STONE delivered the opinion of the Court.

The questions for our consideration are whether the marketing pro-
gram adopted for the 1940 raisin crop under the California Agricultural
Prorate Act is rendered invalid (1) by the Sherman Act, or (2) by the
Agricultural Marketing Agreement Act of 1937, as amended, . . . or
(3) by the Commerce Clause of the Constitution.!

Appellee, a producer and packer of raisins in California brought this
suit in the district court to enjoin appellants—the State Director of Ag-
riculture, Raisin Proration Zone No. 1, the members of the State Ag-
ricultural Prorate Advisory Commission and of the Program Committee
for Zone No. 1, and others charged by the statute with the administration
of the Prorate Act—from enforcing, as to appellee, a program for mar-
keting the 1940 crop of raisins produced in ‘‘Raisin Proration Zone No.
1.7 ...

As appears from the evidence and from the findings of the district

! We include here only that portion of the opinion relating to (1). IMS.
RO2

Y
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court, almost all of the raisins consumed in the United States, and nearly
one-half of the world crop, are produced in Raisin Proration Zone No. 1.
Between 90 and 95 percent of the raisins grown in California are ulti-
mately shipped in interstate or foreign commerce. . . .

The California Agricultural Prorate Act authorizes the establishment,
through action of state officials, of programs for the marketing of agricul-
tural commodities produced in the state, so as to restrict competition
among the growers and maintain prices in the distribution of their com-
modities to packers. The declared purpose of the Act is to *‘conserve the
agricultural wealth of the State’ and to “‘prevent economic waste in the
marketing of agricultural products’’ of the state. . . .

Upon the petition of ten producers for the establishment of a prorate
marketing plan for any commodity within a defined production
zone . . . , and after a public hearing . . . , and after making pre-
scribed economic findings . . . showing that the institution of a program
for the proposed zone will prevent agricultural waste and conserve ag-
ricultural wealth of the state without permitting unreasonable profits to
producers, the Commission is authorized to grant the petition. The Di-
rector, with the approval of the Commission, is then required to select a
program committee from among nominees chosen by the qualified pro-
ducers within the zone, to which he may add not more than two handlers
or packers who receive the regulated commodity from producers for mar-
keting. . . .

tlTrtl1ge program committee is required . . . to formulate a proration
marketing program for the commodity produced in the zone, which the
Commission is authorized to approve after a public hearing and a “‘finding
that the program is reasonably calculated to carry out the objectives of the
Act.” The Commission may, if so advised, modify the program and ap-
prove it as modified. If the proposed program, as approved by the Com-
mission, is consented to by 65 percent in number of producers in the zone
owning 51 percent of the acreage devoted to production of the regulated
crop, the Director is required to declare the program instituted. . . .

Authority to administer the program, subject to the approval of the Di-
rector of Agriculture, is conferred on the program committee. . . . Sec-
tion 22.5 declares that it shall be a misdemeanor . . . for any producer to
sell or any handler to receive or possess without proper authority any
commodity for which a proration program has been instituted. . . . Sec-
tion 25 imposes a civil liability of $500 ‘‘for each and every violation” of
any provision of a proration program.

The seasonal proration marketing program for raisins, with which we
are now concerned, became effective on September 7, 1940. This pro-
vided that the program committee should classify raisins as ‘‘standard,”
*substandard,” and ‘‘inferior’’; ‘‘inferior’ raisins are those which are
unfit for human consumption, as defined in the Federal Food, Drug and
Cosmetic Act. . . . The committee is required to establish receiving sta-
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tions within the zone to which every producer must deliver all raisins
which he desires to market. The raisins are graded at these stations. All
inferior raisins are to be placed in the “‘inferior raisin pool,” to be dis-
posed of by the committee *‘only for assured by-product and other diver-
sion purposes.’” All substandard raisins, and at least 20 percent of the
total standard and substandard raisins produced, must be placed in a
“surplus pool.”” Raisins in this pool may also be disposed of only for
*assured by-product and other diversion purposes,” except that under
certain circumstances the program committee may transfer standard
raisins from the surplus pool tu the stabilization pool. Fifty percent of the
crop must be placed in a ‘‘stabilization pool.”

Under the program the producer is permitted to sell the remaining 30
percent of his standard raisins, denominated “‘free tonnage,” through
ordinary commercial channels, subject to the requirement that he obtain a
“‘secondary certificate” authorizing such marketing and pay a certificate
fee of $2.50 for each ton covered by the certificate. Certification is stated
to be a device for controlling ‘‘the time and volume of movement”’ of free
tonnage into such ordinary commercial channels. Raisins in the stabiliza-
tion pool are to be disposed of by the committee *‘in such manner as to
obtain stability in the market and to dispose of such raisins,’’ but no
raisins (other than those subject to special lending or pooling ar-
rangements of the Federal Government) can be sold by the committee at
less than the prevailing market price for raisins of the same variety and
grade on the date of sale. . . .

Appellee’s bill of complaint challenges the validity of the proration
program as in violation of the Commerce Clause and the Sherman Act; in
support of the decree of the district court he also urges that it conflicts
with and is superseded by the Federal Agricultural Marketing Agreement
Act of 1937. The complaint alleges that he is engaged within the marketing
zone both in producing and in purchasing and packing raisins for sale and
shipment interstate; that before the adoption of the program he had en-
tered into contracts for the sale of 1940 crop raisins; that, unless enjoined,
appellants will enforce the program against appellee by criminal prosecu-
tions and will prevent him from marketing his 1940 crop, from fulfilling his
sales contracts, and from purchasing for sale and selling in interstate
commerce raisins of that crop. . . .

VALIDITY OF THE PRORATE PROGRAM
UNDER THE SHERMAN ACT

Section 1 of the Sherman Act, 15 U.S.C. §1, makes unlawful “‘every

. . contract, combination . . . or conspiracy, in restraint of trade or com-

merce among the several States.”” And, 15 U.S.C. §2, makes it unlawful
to “monopolize, or attempt to monopolize, or combine or conspire with
any other person or persons, to monopolize any part of the trade or
commerce among the several States.” We may assume for present pur-
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poses that the California prorate program would viola.te the Sherman Act
if it were organized and made effective solely by virtue of a contract,
combination or conspiracy of private persons, individual or corpo-
rate. . . . )

But it is plain that the prorate program here was never mter_lded to
operate by force of individual agreement or combination. It derived its
authority and its efficacy from the legislative comxpand of the state and
was not intended to operate or become effective wnhgug tha.t commagd.
We find nothing in the language of the Sherman Act orinits history which
suggests that its purpose was to restrain a state or its officers or agents
from activities directed by its legislature. In a dual system of government
in which, under the Constitution, the states are sovereign, save only as
Congress may constitutionally subtract from th'elr authority, an unex-
pressed purpose to nullify a state’s control over its officers and agents is
not lightly to be attributed to Congress. -

The Sherman Act makes no mention of the state as such, and gives no
hint that it was intended to restrain state action or official action d1re<:.ted
by a state. The Act is applicable to ‘‘persons’ including corporations

. , and it authorizes suits under it by persons and corporatxpns. .o

There is no suggestion of a purpose to restrain state action in the Act’s
legislative history. The sponsor of the bill which was ultimately enacteq as
the Sherman Act declared that it prevented only *‘business combm?.-
tions.” . . . That its purpose was to suppress combinations to restrain
competition and attempts to monopolize by individuals and corporations,
abundantly appears from its legislative history. . . . )

True, a state does not give immunity to those who violate th.e She.rma.n
Act by authorizing them to violate it, or by declaring tha:t their action is
lawful, . . . and we have no question of the state or its municipality
becoming a participant in a private agreement or combination by qth.ers
for restraint of trade. . . . Here the state command to the Commission
and to the program committee of the California Prorate Act is not ren-
dered unlawful by the Sherman Act since, in view of the latter’s words
and history, it must be taken to be a prohibition of individual anq nqt state
action. It is the state which has created the machinery for establishing the
prorate program. Although the organization of a prorate zone.is proposed
by producers, and a prorate program, approved by .the. Commission, myst
also be approved by referendum of producers, it is the. state, acting
through the Commission, which adopts the program and which erfforces it
with penal sanctions, in the execution of a governmental policy. :I‘he

prerequisite approval of the program upon referendum tzy a.prescnbed
number of producers is not the imposition by them pf their will upon the
minority by force of agreement or combination which t.he .Sherm?.n Act
prohibits. The state itself exercises its legislative .authonfy in making the
regulation and in prescribing the conditions of its .a.pphcatxon. The re-
quired vote on the referendum is one of these conditions. . . .

The state in adopting and enforcing the prorate program made no con-
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tract or agreement and entered into no conspiracy in restraint of trade or
to establish monopoly but, as sovereign, imposed the restraint as an act of
government which the Sherman Act did not undertake to prohibit. . , .

Reversed,

Note: In two subsequent cases, Washington Gas Light Co. v. Virginia
Electric and Power Co., 438 F.2d 248 (4th Cir. 1971) and Gas Light Co. of
Columbus v. Georgia Power Co., 440 F.2d 1135 (5th Cir. 1971), the courts
have held that promotional practices of electric utilities which have been
approved (either expressly or tacitly) by state regulatory commissions are
entitled to antitrust immunity under the Parker rule. The former was
settled out of court; the latter was denied certiorari by the Supreme Court.

California Retail Liquor Dealers Association v.
Midcal Aluminum, Inc., et al.

445 U.S. 97 (1980)
MR. JUSTICE POWELL delivered the opinion of the Court:

In a state-court action, respondent Midcal Aluminum, Inc., a wine
distributor, presented a successful antitrust challenge to California’s re-
sale price maintenance and price posting statutes for the wholesale wine
trade. The issue in this case is whether those state laws are shielded from
the Sherman Act by either the “‘state action doctrine of Parker v.
Brown, 317 U.S. 341 (1943), or §2 of the 21st Amendment.

I

Under §24866(b) of the California Business and Professions Code, all
wine producers, wholesalers, and rectifiers must file with the State fair
trade contracts or price schedules. . . . If a wine producer has not set
prices through a fair trade contract, wholesalers must post a resale price
schedule for that producer’s brands. Id., §24866(a). No state-licensed
wine merchant may sell wine to a retailer at other than the price set
“‘either in an effective price schedule or in an effective fair trade con-
tract. . . .” Id., §24862 (West Supp. 1979).

The State is divided into three trading areas for administration of the
wine pricing program. A single fair trade contract or schedule for each
brand sets the terms for all wholesale transactions in that brand within a
given trading area. Id., §§24862, 24864-24865 (West Supp. 1979). Simi-
larly, state regulations provide that the wine prices posted by a single
wholesaler within a trading area bind all wholesalers in that area. . . . A
licensee [selling] below the established prices faces fines, license sus-
pension, or outright license revocation. Cal. Bus. & Prof. Code
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relationship between the 1950 amendment and previous judicial deci-
sions. . . .

. « . [TIhe legislative history demonstrates that it was the asset-ac-
quisition provision that was designed to plug the loophole created by
Thatcher, Swift, and Arrow. . . .

I do not mean to suggest, of course, that Section 7 of the Clayton Act is
thereby rendered applicable only to ordinary commercial and industrial
corporations and not to firms in any ‘‘regulated” sector of the
economy. . . . Rather, the absence of any mention of banks in the
legislative history of the 1950 amendment, viewed in light of the prior
congressional treatment of banking as a distinctive area with special char-
acteristics and needs, compels the conclusion that bank mergers were
simply not then regarded as part of the loophole to be plugged.

This conclusion is confirmed by a number of additional considerations.
It was not until after the passage of the 1950 amendment of Section 7 that
Representative Celler, its co-sponsor, requested the staff of the Antitrust
Subcommittee of the House Committee on the Judiciary ‘‘to prepare a
report indicating the concentration existing in our banking system.”
. . . It is also worth noting that in 1956 Representative Celler himself
introduced another amendment to Section 7, explaining that *‘all the bill
[H. R. 5948] does is plug a loophole in the present law dealing with bank
mergers. . This loophole exists because Section 7 of the Clayton Act
prohibits bank mergers . . . only if such mergers are accomplished by
stock acquisition.” . . . The amendment passed the House but was de-
feated in the Senate.

For all these reasons, I think the conclusion is inescapable that Section
7 of the Clayton Act does not apply to the PNB-Girard merger. The

- Court’s contrary conclusion seems to me little better than a rour de
force 13

Memorandum of MR. JUSTICE GOLDBERG.

I agree fully with my Brother HARLAN that Section 7 of the Clayton
Act has no application to bank mergers of the type involved here, and I
therefore join in the conclusions expressed in his opinion on that point.
However, while I thus dissent from the Court’s holding with respect to the
applicability of the Clayton Act to this merger, I wish to make clear that I
do not necessarily dissent from its judgment invalidating the merger. To
do so would require me to conclude in addition that on the record as it
stands the government has failed to prove a violation of the Sherman Act,
which is fully applicable to the commercial banking business. In my
opinion there is a substantial Sherman Act issue in this case, but since the

13 Since the Court does not reach the Sherman Act aspect of this case, it would serve no
useful purpose for me to do so.
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Court does not reach it and since my views relative thereto would be
superfluous in light of today’s disposition of the case, I express no ulti-
mate conclusion concerning it. . . .

Note: In the case of United States v. Phillipsburg National Bank and
Trust Co., 399 U.S. 350 (1970), the principles set forth above were em-
phatically reaffirmed. Indeed, in a lengthy dissent, Justice Harlan de-
clared that “‘[alfter today’s opinion the legality of every merger of
two directly competing banks—no matter how small—is placed in
doubt. . . .” (Id. at p. 374.) However, cf. United States v. Marine Ban-
corporation, Inc., 418 U.S. 602 (1974).

Otter Tail Power Co. v. United States
410 U.S. 366 (1973)

MR. JUSTICE DOUGLAS delivered the opinion of the Court.

In this civil antitrust suit brought by appellee against Otter Tail Power
Co. (Otter Tail), an electric utility company, the District Court found tha:t
Otter Tail had attempted to monopolize and had monopolized the retail
distribution of electric power in its service area in violation of §2 of the
Sherman Act. . . . The District Court found that Otter Tail had at-
tempted to prevent communities in which its retail distripution franchise
had expired from replacing it with a municipal distribution system. The
principal means employed were (1) refusals to sell power at wholesale Eo
proposed municipal systems in the communities where it had be.en re;a:l-
ing power; (2) refusals to *‘wheel’” power to such systems, that is to say,
to transfer by direct transmission or displacement electric power from one
utility to another over the facilities of an intermediate utility; (3) the
institution and support of litigation designed to prevent or c.it‘:lay e.sta.b-
lishment of those systems; and (4) the invocation of provisions in its
transmission contracts with several other power suppliers for the purpose
of denying the municipal systems access to other suppliers by means of
Otter Tail’s transmission systems. o

Otter Tail sells electric power at retail in 465 towns In Mlnx}e.sotg,
North Dakota, and South Dakota. The District Court’s decree enjoins it
from refusing to sell electric power at wholesale 1o existing or prpposed
municipal electric power systems in the areas serviced by OtterA'I‘.all, from
refusing to wheel electric power over the lines from t!le electric power
suppliers to existing or proposed municipal systems in the area, frgl’n
entering into or enforcing any contract which prohibits use of Otter Tail’s
lines to wheel electric power to municipal electric power systems, or from
entering into or enforcing any contract which limits the customers to
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whom and areas in which Otter Tail or any other electric power company
may sell electric power.

The decree also enjoins Otter Tail from instituting, supporting, or en-
gaging in litigation, directly or indirectly, against municipalities and their
officials who have voted to establish municipal electric power systems for
the purpose of delaying, preventing, or interfering with the establishment
of a municipal electric power system. . . .

In towns where Otter Tail distributes at retail, it operates under
municipally granted franchises which are limited from 10 to 20 years.
Each town in Otter Tail's service area generally can accommodate only
one distribution system, making each town a natural monopoly market for
the distribution and sale of electric power at retail. The aggregate of towns
in Otter Tail's service area is the geographic market in which Otter Tail
competes for the right to serve the towns at retail.! That competition is
generally for the right to serve the entire retail market within the compos-
ite limits of a town, and that competition is generally between Otter Tail
and a prospective or existing municipal system. These towns number 510
and of those Otter Tail serves 91%, or 465.

Otter Tail’s policy is to acquire, when it can, existing municipal sys-
tems within its service areas. It has acquired six since 1947. . . . Pro-
posed municipal systems have great obstacles; they must purchase the
electric power at wholesale. To do so they must have access to existing
transmission lines. The only ones available? belong to Otter Tail. . . .

The antitrust charge against Otter Tail does not involve the lawfulness
of its retail outlets, but only its methods of preventing the towns it served
from establishing their own municipal systems when Otter Tail’s fran-
chises expired. The critical events centered largely in four towns—Elbow
Lake, Minnesota; Hankinson, North Dakota; Colman, South Dakota; and
Aurora, South Dakota. When Otter Tail's franchise in each of these towns
terminated, the citizens voted to establish a municipal distribution sys-
tem. Otter Tail refused to sell the new systems energy at wholesale and
refused to agree to wheel power from other suppliers of wholesale energy.

Colman and Aurora had access to other transmission. Against them,
Otter Tail used the weapon of litigation.

! Northern States Power Co. also supplies some towns in Otter Tail’s area with electric
power at retail. But the District Court excluded these towns from Otter Tail’s area because
the two companies do not compete in the towns served by each other. Of the 615 remaining
towns in the area, 465 are served at retail by Otter Tail, 45 by municipal systems, and 105 by
rural electric cooperatives. The cooperatives are barred by §4 of the Rural Electrification
Act of 1936, 49 Stat. 1365, as amended, 7 U.S.C. §904, from borrowing federal funds to
provide power to towns already receiving central station service. For this and related
reasons, the District Court excluded the rural cooperatives from the relevant market.

2 Subtransmission lines, with voltages from 34.5 kv to 69 kv are used for moving power
from the bulk supply lines to points of local distribution. Of Otter Tail’s basic subtransmis-
sion system in this area, two-thirds of those lines are 41.6 kv subtransmission lines.

8
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As respects Elbow Lake and Hankinson, Otter Tail simply refused to
deal, although according to the findings it had the ability to do so. Elbow
Lake, cut off from all sources of wholesale power, constructed its own
generating plant. Both Elbow Lake and Hankinson requested the Bureau
of Reclamation and various cooperatives to furnish them with wholesale
power; they were willing to supply it if Otter Tail would wheel it. But
Otter Tail refused, relying on provisions in its contracts which barred the
use of its lines for wheeling power to towns which it had served at retail.
F:lbow Lake after completing its plant asked the Federal Power Commis-
sion, under §202(b) of the Federal Power Act . . . to require Otter Tail
to interconnect with the town and sell it power at wholesale. The Federal
Power Commission ordered first a temporary . . . and then a permanent
connection. . . . Hankinson tried unsuccessfully to get relief from the
North Dakota Commission and then filed a complaint with the federal
commission seeking an order to compel Otter Tail to wheel. While the
application was pending, the town council voted to withdraw it and sub-
sequently renewed Otter Tail’s franchise.

It was found that Otter Tail instituted or sponsored litigation involving
four towns in its service area which had the effect of halting or delaying
efforts to establish municipal systems. Municipal power systems are fi-
nanced by the sale of electric revenue bonds. Before such bonds can be
sold, the town's attorney must submit an opinion which includes a state-
ment that there is no pending or threatened litigation which might impair
the value or legality of the bonds. The record amply bears out the District
Court's holding that Otter Tail's use of litigation halted or appreciably
slowed the efforts for municipal ownership. . . .

I

Otter Tail contends that by reason of the Federal Power Act it is not
subject to antitrust regulation with respect to its refusal to deal. We dis-
agree with that position.

. . . Activities which come under the jurisdiction of a regulatory
agency nevertheless may be subject to scrutiny under the antitrust
laws. . . .

The District Court determined that Otter Tail’s consistent refusals to
wholesale or wheel power to its municipal customers constituted illegal
monopolization. Otter Tail maintains here that its refusals to deal should
be immune from antitrust prosecution because the Federal Power Com-
mission has the authority to compel involuntary interconnections of
power pursuant to §202(b) of the Federal Power Act. The essential thrust
of §202, however, is to encourage voluntary interconnections of power.
. + . Only if a power company refuses to interconnect voluntarily may
the Federal Power Commission, subject to limitations unrelated to anti-
trust considerations, order the interconnection. The standard which gov-
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erns its decision is whether such action is **necessary or appropriate in the
public interest.”” Although antitrust considerations may be relevant, they
are not determinative.

There is nothing in the legislative history which reveals a purpose to
insulate electric power companies from the operation of the antitrust
laws. . . .

Thus, there is no basis for concluding that the limited authority of the
Federal Power Commission to order interconnections was intended to be
a substitute for, or to immunize Otter Tail from, antitrust regulation for

refusing to deal with municipal corporations.

II

The decree of the District Court enjoins Otter Tail from *‘[rlefusing to
sell electric power at wholesale to existing or proposed municipal electric
power systems in cities and towns located in [its service area]’’ and from
refusing to wheel electric power over its transmission lines from other
electric power lines to such cities and towns. But the decree goes on to
provide:

The defendant shall not be compelled by the Judgment in this case to
furnish wholesale electric service or wheeling service to a municipality ex-
cept at rates which are compensatory and under terms and conditions which
are filed with and subject to approval by the Federal Power Commission.

So far as wheeling is concerned, there is no authority granted the
Commission under Part II of the Federal Power Act to orderit. . . . In-
sofar as the District Court ordered wheeling to correct anticompetitive
and monopolistic practices of Otter Tail, there is no conflict with the
authority of the Federal Power Commission.

As respects the ordering of interconnections, there is no conflict on the
present record. Elbow Lake applied to the Federal Power Commission for
an interconnection with Otter Tail and, as we have said, obtained it.
Hankinson renewed Otter Tail’s franchise. So the decree of the District
Court, as far as the present record is concerned, presents no actual con-
flict between the federal judicial decree and an order of the Federal Power
Commission. The argument concerning the pre-emption of the area by the
Federal Power Commission concerns only instances which may arise in
the future, if Otter Tail continues its hostile attitude and conduct against
‘*existing or proposed municipal electric power systems.”” The decree of
the District Court has an open end by which that court retains jurisdiction
‘*necessary or appropriate’’ to carry out the decree or *‘for the modifica-
tion of any of the provisions.’’ It also contemplates that future disputes
over interconnections and the terms and conditions governing those inter-
connections will be subject to Federal Power Commission perusal. It will
be time enough to consider whether the antitrust remedy may override the
power of the Commission under §202(b) as, if, and when the Commission
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denies the interconnection and the District Court nevertheless undertakes

to direct it. At present, there is only a potential conflict, not a present
concrete case or controversy concerning it, '

I

The .record makes abundantly clear that Otter Tail used its monopoly
power in the towns in its service area to foreclose competition or gain a
competitive advantage, or to destroy a competitor, all in violation of the
argtitx:ust laws. See United States v. Griffith, 334 U.S. 100, 107. The
District Court determined that Otter Tail has “‘a strategic dominance in
the t}'ansmission of power in most of its service area’” and that it used this
dominance to foreclose potential entrants into the retail area from ob-
taining electric power from outside sources of supply. 331 F. Supp., at 60,
Use of monopoly power ‘‘to destroy threatened competition’’ is a viola-
tion of the ‘“‘attempt to monopolize™ clause of §2 of the Sherman Act.
Lorain Journal v. United States, 342 U.S. 143, 154; Eastman Kodak Co.
v. Southern Photo Materials Co., 273 U.S. 359, 375. So are agreements
not to compete, with the aim of preserving or extending a monopoly.
Schine Chain Theatres v. United States, 334 U.S. 110, 119. In Associated
Press v. United States 326 U.S. 1, a cooperative news association had
bylaws that permitted member newspapers to bar competitors from join-
ing the association. We held that that practice violated the Sherman Act,
even though the transgressor ‘‘had not yet achieved a complete
monopoly.” Id., at 13.

When a community serviced by Otter Tail decides not to renew Otter
Tail’s retail franchise when it expires, it may generate, transmit, and
distribute its own electric power. We recently described the difficulties
and problems of those isolated electric power systems. See Gainesville
Utilities v. Florida Power Corp., 402 U.S. 515, 517-520. Interconnection
with other utilities is frequently the only solution. Id., at 519 n. 3. That is
what Elbow Lake in the present case did. There were no engineering
factors that prevented Otter Tail from selling power at wholesale to those
towns that wanted municipal plants or wheeling the power. The District
Court found—and its findings are supported—that Otter Tail’s refusals to
sell at wholesale or to wheel were soley to prevent municipal power
systems from eroding its.monopolistic position.

Otter Tail relies on its wheeling contracts with the Bureau of Reclama-
tion and with cooperatives which it says relieve it of any duty to wheel
power to municipalities served at retail by Otter Tail at the time the
contracts were made. The District Court held that these restrictive provi-
sions were ‘‘in reality, territorial allocation schemes,’’ 331 F. Supp., at
63, and were per se violations of the Sherman Act, citing Northern Pacific
R. Co. v. United States, 356 U.S. 1. Like covenants were there held to
“deny defendant’s competitors access to the fenced-off market on the
same terms as the defendant.’’ Id., at 12. We recently re-emphasized the
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vice under the Sherman Act of territorial restrictions among potential
competitors. United States v. Topco Associates, 405 U.S. 596, 608. The
fact that some of the restrictive provisions were contained in a contract
with the Bureau of Reclamation is not material to our problem for, as the
Solicitor General says, ‘‘government contracting officers do not have the
power to grant immunity from the Sherman Act.’’ Such contracts stand
on their own footing and are valid or not, depending on the statutory
framework within which the federal agency operates. The Solicitor Gen-
eral tells us that these restrictive provisions operate as a **hindrance’’ to
the Bureau and were *‘agreed to by the Bureau only at Otter Tail’s insis-
tence,”” as the District Court found. The evidence supports that finding.

IV

The District Court found that the litigation sponsored by Otter Tail had
the purpose of delaying and preventing the establishment of municipal
electric systems ‘‘with the expectation that this would preserve its pre-
dominant position in the sale and transmission of electric power in the
area.” . . . 331 F. Supp., at 62. . . . On that phase of the order, we
vacate and remand for consideration in light of our intervening decision in
California Motor Transport Co.

A4

Otter Tail argues that, without the weapons which it used, more and
more municipalities will turn to public power and Otter Tail will go
downhill. . . .

The . . . Sherman Act . . . assumes that an enterprise will protect
itself against loss by operating with superior service, lower costs, and
improved efficiency. Otter Tail’s theory collided with the Sherman Act as
it sought to substitute for competition anticompetitive uses of its domi-
nant economic power.3

The fact that three municipalities which Otter Tail opposed finally got
their municipal systems does not excuse Otter Tail’s conduct. That fact
does not condone the antitrust tactics which Otter Tail sought to impose.
Moreover, the District Court repeated what we said in FTC v. National
Lead Co., 352 U.S. 419, 431, “‘those caught violating the Act must expect
some fencing in.” The proclivity for predatory practices has always been
a consideration for the District Court in fashioning its antitrust decree.
See United States v. Crescent Amusement Co., 323 U.S. 173, 190.

We do not suggest, however, that the District Court, concluding that
Otter Tail violated the antitrust laws, should be impervious to Otter Tail’s

3 The Federal Power Commission said in Elbow Lake v. Otter Tail Power Co., 46 F.P.C.,
at 678:

*“The public interest is far broader than the economic interest of a particular power
supplier. . . . The private company’s lack of enthusiasm for the arrangement cannot deter
us, so long as the public interest requires it."”
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assertion that compulsory interconnection or wheeling will erode its inte-
grategl system and threaten its capacity to serve adequately the public. As
tpe d.lssent properly notes, the Commission may not order intercom:nec-
tion '1f to c}o so “‘would impair [the utility’s) ability to render adequate
service to its customers.” 16 U.S.C. §824a(b). The District Court in this
case t:(:uqd that the *‘pessimistic view’’ advanced in Otter Tail’s “‘erosion
it.udy *‘is not supported by the record.” Furthermore, it concluded that

it does not appear that Bureau of Reclamation power is a serious threat
to. thc? defendant nor that it will be in the foreseeable future.” Since the
District Coyrt has made future connections subject to Commission ap-
proval and in any event has retained jurisdiction to enable the parties to
apply for “‘necessary or appropriate” relief and presumably will give
effect to the policies embodied in the Federal Power Act, we cannot say
under these circumstances that it has abused its discretion.

. Except for the provision of the order discussed in part IV of this opin-
ion, the judgment is

Affirmed.

MB. JUSTICE BLACKMUN and MR. JUSTICE POWELL took no
part in the consideration or decision of this case.

MR. JUSTICE STEWART, with whom THE CHIEF JUSTICE and
MR. JUSTICE REHNQUIST join, concurring in part and dissenting in
part. . . .

The Court in this case has followed the District Court into a misappli-
cation of the Sherman Act to a highly regulated, natural-monopoly indus-
try wholly different from those that have given rise to ordinary antitrust
pnnciples. In my view, Otter Tail’s refusal to wholesale power through
Interconnection or to perform wheeling services was conduct entailing no
antitrust violation.

. « . The District Court . . . mechanically applied the familiar Sher-
man Act formula: since Otter Tail possessed monopoly power# and had
acted to preserve that power, it was guilty of an antitrust violation.
Nowhere did the District Court come to grips with the significance of the
Federal Power Act, either in terms of the specific regulatory apparatus it

. * The District Court looked to Otter Tail's service area, and measured market dominance
in terms .of the 'number of towns within that area served by Otter Tail. Computed this way,
Otter Tail provides 91% of the retail market. 331 F. Supp. 54, 59. As the appellant points out,
hpwever, these towns vary in size from more than 29,000 to 20 inhabitants. If Otter Tail’s
size were measured by actual retail sales, its market share would be only 28.9% of the
electricity sold at retail within its geographic market area. It is important to note that another
reasonable geographical market unit might be each individual municipality. Viewed this
way, whichever power company sells electricity at retail in a town has a complete
monopoly. [Footnote relocated. IMS.]
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established or the policy considerations that moved the Congx:ess tg Fnact
it. Yet it seems to me that these concerns are central to the disposition of
t.hn.; caseIn the face of natural monopolies at retail and similar economies
of scale in the subtransmission of power, Congres.s was forced to address
the very problem raised by this case—use of the hn_es of one company by
another. One obvious solution would have been tq impose the obligations
of a common carrier upon power companies owning lines capable. of the
wholesale transmission of electricity. . . . Yet, after substantial de-
bate . . . the Congress declined to follow this pat'h. e

This legislative history, especially when viewed in the hght of r?pea}ted
subsequent congressional refusals to impose common carrier obhgatloqs
in this area . . . indicates a clear congressional purpose to allow electric
utilities to decide for themselves whether to wheel or sell ?t wholesale as
they see fit. This freedom is qualified by a grant of autl}onty to thq Com-
mission to order interconnection (but not wheeling) in certam. circum-
stances. But the exercise of even that power is limited by a cqnsxderatlon
of the ability of the regulated utility to function. The Commission may not
order interconnection where this would entail an ‘‘undue burden’’ on the
regulated utility. In addition, the Commission has

no authority to compel the enlargement of generating facilities for such
purposes, nor to compel such public utility to sell or exghange: energy when
to do so would impair its ability to render adequate service to its customers.
16 U.S.C. §824a(b).

As the District Court found, Otter Tail is a vertically integrated power
company. But the bulk of its business—some 90% of its.incom.e—dgnv.es
from sales of power at retail. Left to its own judgment in dealing Wlth.lts
customers, it seems entirely predictable that Otter Tail would decline
wholesale dealing with towns in which it had previously done business z}t
retail. If the purpose of the congressional scheme is to leave sucfh deci-
sions to the power companies in the absence of a contrary requirement
imposed by the Commission, it would appear that Otter Tail’s course of
conduct in refusing to deal with the municipal system at Elbow Lalfe and
in refusing to promise to deal with the proposed system at Hankinson,
was forseeably within the zone of freedom specifically created py the
statutory scheme.’ As a retailer of power, Otter Tail asserted a legitimate

S The District Court was persuaded that the restrictions on whgeling cqnta.ined in Ot.ter
Tail's contracts with the Bureau of Reclamation were “‘in reality, temtoqal gllocatxon
schemes.” 331 F. Supp., at 63. I think this finding was clearly erroneous. Territorial al!oca-
tion arrangements that have run afoul of the antitrust laws have tradmonally_been horizon-
tal, and have involved the elimination of competition between two enterprises that. were
similarly situated in the market. United States v. Topco Associates, 405 U.S. 596; Timken
Roller Bearing Co. v. United States, 341 U.S. 593; cf. White Motor Co. v. Um'tgd States,
372 U.S. 253, 261-264. Otter Tail and the Bureau of Reclamation stand in a vertical, not &
horizontal, relationship. Furthermore, though Otter Tail refused to wheel power to towns
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business interest in keeping its lines free for its own power sales and in
refusing to lend a hand in its own demise by wheeling cheaper power from
the Bureau of Reclamation to municipal consumers which might other-
wise purchase power at retail from Otter Tail itself.

The opinion of the Court emphasizes that Otter Tail’s actions were not
simple refusals to deal—they resulted in Otter Tail’s maintenance of
monopoly control by hindering the emergence of municipal power com-
panies . . [But] a monopoly is sure to result either way. If the consum-
ers of Elbow Lake receive their electric power from a municipally owned
company or from Otter Tail, there will be a monopoly at the retail level,
for there will in any event be only one supplier. The very reason for the
regulation of private utility rates—by state bodies and by the Commis-
sion—is the inevitability of a monopoly that requires price control to take
the place of price competition. Antitrust principles applicable to other
industries cannot be blindly applied to a unilateral refusal to deal on the
part of a power company, operating in a regime of rate regulation and
licensed monopolies.

The Court’s opinion scoffs at Otter Tail’s defense of business justifica-
tion. . . . This question-begging disregard of the economic health of
Otter Tail is wholly at odds with the congressional purpose in specifying
the conditions under which interconnections can be required.

This is not to say that Otter Tail’s financial health is paramount in all
instances, . . . or that the electric power industry as regulated by the
Commission is per se exempt from the antitrust laws. In the absence of a
specific statutory immunity, cf. Hughes Tool Co. v. Trans World Airlines,
409 U.S. 363, such exemptions are not lightly to be implied, United States
v. Philadelphia National Bank, 374 U.S. 321. Furthermore, no sweeping
antitrust exemption is warranted, as it has been in cases involving certain
pervasively regulated industries, under the doctrine of *‘primary jurisdic-
tion.” . . .

With respect to decisions by regulated electric utilities as to whether or
not to provide nonretail services, I think that in the absence of horizontal
conspiracy, the teaching of the “‘primary jurisdiction’ cases argues for
leaving governmental regulation to the Commission instead of the invari-

whose consumers it formerly served at retail, it did not exact from the Bureau a promise that
the latter would not provide power to such towns by alternative means. Hence, I cannot see
how these contracts operate as territorial-allocation schemes. If Otter Tail had demanded
that the Bureau not sell to former Otter Tail customers, or if Otter Tail had combined with
other retailers of electricity and undertaken mutual noncompetition agreements, this would
be a different case.

6. . . [Tlhe considerable freedom allowed to electric utilities with respect to coordina-
tion of service persuades me that the antitrust laws apply to the extent they are not repug-
nant to specific features of the regulatory scheme. For this reason . . . a genuine territorial
allocation agreement might be prohibited under the Sherman Act. . . . Were it not for the
legislative history noted above, a consistent refusal to deal with municipally owned power
companies might also be impermissible under the Sherman Act. For me, however, the
legislative history with respect to wheeling and interconnection is dispositive.
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ably less sensitive and less specifically expert process of antitrust litiga-
tion. I believe this is what Congress intended by declining to impose
common carrier obligations on companies like Otter Tail, and by entrust-
ing the Commission with the burden of ‘‘assuring an abundant supply of
electric energy throughout the United States’ and with the power to order
interconnections when necessary in the public interest. This is an area
where “‘sporadic action by federal courts’’ can ‘‘work mischief.”” Cf,
United States v. Radio Corp. of America, 358 U.S., at 350. . . .

Both because I believe Otter Tail’s refusal to wheel or wholesale power
was conduct exempt from the antitrust laws and because I believe the
District Court’s decree improperly pre-empted the jurisdiction of the Fed-
eral Power Commission, I would reverse the judgment before us.

Silver v. New York Stock Exchange
373 U.S. 341 (1963)
MR. JUSTICE GOLDBERG delivered the opinion of the Court.

We deal here today with the question, of great importance to the public
and the financial community, of whether and to what extent the federal
antitrust lJaws apply to securities exchanges regulated by the Securities
Exchange Act of 1934. More particularly, the question is whether the
New York Stock Exchange is to be held liable to a nonmember broker-
dealer under the antitrust laws or regarded as impliedly immune therefrom
when, pursuant to rules the Exchange has adopted under the Securities
Exchange Act of 1934, it orders a number of its members to remove
private direct telephone wire connections previously in operation be-
tween their offices and those of the nonmember, without giving the non-
member notice, assigning him any reason for the action, or affording him
an opportunity to be heard.

I

The facts material to resolution of this question are not in dispute.
Harold J. Silver, who died during the pendency of this action, entered the
securities business in Dallas, Texas, in 1955, by establishing the predeces-
sor of petitioner Municipal Securities (Municipal) to deal primarily in
municipal bonds. The business of Municipal having increased steadily,
Silver, in June 1958, established petitioner Municipal Securities, Inc.
(Municipal, Inc.), to trade in corporate over-the-counter securities. Both
firms are registered broker-dealers and members of the National Associa-
tion of Securities Dealers, Inc. (NASD); neither is a member of the re-
spondent Exchange.

Instantaneous communication with firms in the mainstream of the se-
curities business is of great significance to a broker-dealer not a member
of the Exchange, and Silver took steps to see that this was established for

Ay
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h1§ firms. Municipal obtained direct private telephone wire connections
with the municipal bond departments of a number of securities firms
(three of which were members of the Exchange) and banks, and Munici-
pal, Inc., arranged for private wires to the corporate securities trading
departments of ten member firms of the Exchange, as well as to the
trading desks of a number of nonmember firms.

Pursuant to the requirements of the Exchange’s rules, all but one of the
member firms which had granted private wires to Municipal, Inc., applied
to the Exchange for approval of the connections. . . . During the sum-
mer of 1958 the Exchange granted ‘‘temporary approval’ for these, as
well as for a direct teletype connection to a member firm in New York
City and for stock ticker service to be furnished to petitioners directly
from the floor of the Exchange.

On February 12, 1959, without prior notice to Silver, his firms, or
anyone connected with them, the Exchange’s Department of Member
Firms decided to disapprove the private wire and related applications.
Notice was sent to the member firms involved, instructing them to dis-
continue the wires, a directive with which compliance was required by the
Exchange’s Constitution and rules. These firms in turn notified Silver that
the private wires would have to be discontinued, and the Exchange ad-
vised him directly of the discontinuance of the stock ticker service. The
wires and ticker were all removed by the beginning of March. By tele-
phone calls, letters, and a personal trip to New York, Silver sought an
explanation from the Exchange of the reason for its decision but was

repeatedly told it was the policy of the Exchange not to disclose the

reasons for such action. . . .

Petitioners contend that their volume of business dropped substantially
thereafter and that their profits fell, due to a combination of forces all
stemming from the removal of the private wires—their consequent inabil-
ity to obtain quotations quickly, the inconvenience to other traders in
calling petitioners, and the stigma attaching to the disapproval. As a result
of this change in fortunes, petitioners contend, Municipal, Inc., soon
ceased functioning as an operating business organization, and Municipal
has remained in business only on a greatly diminished scale. . . .

1

The fundamental issue confronting us is whether the Securities Ex-
change Act has created a duty of exchange self-regulation so pervasive as
to constitute an implied repealer of our antitrust laws, thereby exempting
the Exchange from liability in this and similar cases.

A

It is plain, to begin with, that removal of the wires by collective action
of the Exchange and its members would, had it occurred in a context free
from other federal regulation, constitute a per se violation of §1 of the
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any other in this general area the problem of framing an adequate de-
cree—one which prevents future antitrust violations without unnecessar-
ily impinging on the patent right.

United States v. General Electric Company
272 U.S. 476 (1926)
MR. CHIEF JUSTICE TAFT delivered the opinion of the Court.

This is a bill in equity brought by the United States in the District Court
for the Northern District of Ohio to enjoin the General Electric Company,
the Westinghouse Electric and Manufacturing Company, and the West-
inghouse Lamp Company from further violation of the Anti-Trust Act of
July 2, 1890. . . . The bill made two charges, one that the General Elec-
tric Company in its business of making and selling incandescent e]ect.ric
lights had devised and was carrying out a plan for their distributl.on
throughout the United States by a number of so-called agents, exceeding
21,000, to restrain interstate trade in such lamps and to exercise a
monopoly of the sale thereof; and, second, that it was achieving the same
illegal purpose through a contract of license with the defendants, 'the
Westinghouse Electric and Manufacturing Company and the Westing-
house Lamp Company.! . . . .

The second question in the case involves the validity of a license
granted March 1, 1912, by the Electric Company to the Westinghouse
Company to make, use and sell lamps under the patents owned by the
former. It was charged that the license in effect provided that the West-
inghouse Company would follow prices and terms of sales from time to
time fixed by the Electric Company and observed by it, and that th'e
Westinghouse Company would, with regard to lamps manufactured by it
under the license, adopt and maintain the same conditions of sale as
observed by the Electric Company in the distribution of lamps manufac-
tured byit. . . . .

The Electric Company is the owner of . . . patents . , . [which]
cover completely the making of the modern electric lights with the
tungsten filaments, and secure to the Electric Company the monopoly of
their making, using and vending,.

The total business {n electric lights for the year 1921 was $68,300,000,
and the relative percentages of business done by the companies were,
Electric, 69 percent, Westinghouse, 16 percent, other licensees, 8 per-
cent, and manufacturers not licensed, 7 percent.

' For present purposes we focus upon the second of the two charges; the first raises
issues that are peripheral to the subject of this chapter. IMS.
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. + . Had the Electric Company, as the owner of the patents entirely
controlling the manufacture, use and sale of the tungsten incandescent
lamps, in its license to the Westinghouse Company, the right to impose
the condition that its sales should be at prices fixed by the licensor and
subject to change according to its discretion? . . .

The owner of a patent may assign it to another and convey, (1) the
exclusive right to make, use and vend the invention throughout the United
States, or, (2) an undivided part or share of that exclusive right, or (3) the
exclusive right under the patent within and through a specific part of the
United States. But any assignment or transfer short of one of these is a
license, giving the licensee no title in the patent and no right to sue at law
in his own name for an infringement. . . . Conveying less than title to
the patent, or part of it, the patentee may grant a license to make, use and
vend articles under the specifications of his patent for any royalty or upon
any condition the performance of which is reasonably within the reward
which the patentee by the grant of the patent is entitled to secure. It is well
settled, . , . that where a patentee makes the patented article and sells
it, he can exercise no future control over what the purchaser may wish to
do with the article after his purchase. It has passed beyond the scope of
the patentee’s rights. . , . But the question is a different one which
arises when we consider what a patentee who grants a license to one to
make and vend the patented article may do in limiting the licensee in the
exercise of the right to sell. The patentee may make and grant a license to
another to make and use the patented articles, but withhold his right to
sell them. The licensee in such a case acquires an interest in the articles
made. He owns the material of them and may use them. But if he sells
them, he infringes the right of the patentee, and may be held for damages
and enjoined. If the patentee goes further, and licenses the selling of the
articles, may he limit the selling by limiting the method of sale and the
price? We think he may do so, provided the conditions of sale are nor-
mally and reasonably adapted to secure pecuniary reward for the paten-
tee’s monopoly. One of the valuable elements of the exclusive right of a
patentee is to acquire profit by the price at which the article is sold. The
higher the price, the greater the profit, unless it is prohibitory. When the
patentee licenses another to make and vend, and retains the right to
continue to make and vend on his own account, the price at which his
licensee will sell will necessarily affect the price at which he can sell his
own patented goods. It would seem entirely reasonable that he should say
to the licensee, *‘Yes, you may make and sell articles under my patent,
but not so as to destroy the profit that I wish to obtain by making them and
selling them myself."” He does not thereby sell outright to the licensee the
articles the latter may make and sell, or vest absolute ownership in them.
He restricts the property and interest the licensee has in the goods he
makes and proposes to sell,
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[MR. JUSTICE TAFT then reviewed several earlier cases, includiqg
those which involved the setting of prices of unpatented materials used in
conjunction with a patented article. He concluded that they were pot
relevant to the present case since *‘[the] price at which a patented article
sells is certainly a circumstance having a more direct relation, andis more
germane to the rights of the patentee, than the unpatentgd mageriql with
which the patented article may be used. Indeed, . . . price fixing is usu-
ally the essence of that which secures proper reward to the paten_tee.”]

Nor do we think that the decisions of this Court holding restrictions as
to price of patented articles invalid, apply to a contract of license like th.e
one in this case. . . . These cases really are only instances of the appli-
cation of the principle of Adams v. Burke, 17 Wall. 453, 456, . . . that a
patentee may not attach to the article made by him, or with his con.sent, a
condition running with the article in the hands of purchasers, limiting the
price at which one who becomes its owner for full consideration shall part
with it. They do not consider or condemn a restriction put by a pate_ntee
upon his licenses as to the prices at which the latter shall sell articles
which he makes and only can make legally under the license. . . .

For the reasons given, we sustain the validity of the license granted by
the Electric Company to the Westinghouse Company. The decree of the
District Court dismissing the bill is

Affirmed.

Note: In 1973, General Electric’s agency marketing system was
ajudged a per se violation of Section 1 of the Sherman Act on the grounds
that the Company’s patents were no longer controlling and, hence, no
longer immune from the reach of the antitrust laws. U.S. v. General
Electric Company 358 F. Supp. 731.

Hartford-Empire Company v. United States
323 U.S. 386 (1945)
MR. JUSTICE ROBERTS delivered the opinion of the Court.

These are appeals from a decree awarding an injunctipn against viola-
tions of Sections 1 and 2 of the Sherman Act, as amended, and Section 3
of the Clayton Act. Two questions are presented. Were violations
proved? If so, are the provisions of the decree right? . .

The complaint named as defendants . . . the leaders in autqmatlc
glass-making machinery and in the glassware industry. The charge is that
all the defendants agreed, conspired, and combined to monopolize,.a'nd
did monopolize and restrain interstate and foreign commerce by acquiring
patents covering the manufacture of glassmaking macl}inery, and tgy
excluding others from a fair opportunity freely to engage in commerce in
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such machinery and in the manufacture and distribution of glass products.
The gravamen of the case is that the defendants have cooperated in ob-
taining and licensing patents covering glassmaking machinery, have lim-
ited and restricted the use of the patented machinery by a network of
agreements, and have maintained prices for unpatented glassware. . . .

In 1919 the Glass Container Association of America was formed.
. . . The court below, on sufficient evidence, has found that the associa-
tion, through its statistical committee, assigned production quotas to its
members and that they and Hartford were zealous in seeing that these
were observed.

In summary, the situation brought about in the glass industry, and
existing in 1938, was this: Hartford, with the technical and financial aid of
others in the conspiracy, had acquired, by issue to it or assignment from
the owners, more than 600 patents. These, with over 100 Corning con-
trolled patents, over 60 Owens patents, over 70 Hazel patents, and some
12 Lynch patents, had been, by cross-licensing agreements, merged into a
pool which effectually controlled the industry. This control was exercised
to allot production in Corning’s field! to Corning, and that in restricted
classes within the general container field to Owens, Hazel, Thatcher,
Ball, and such other smaller manufacturers as the group agreed should be
licensed. The result was that 94% of the glass containers manufactured in
this country on feeders and formers were made on machinery licensed
under the pooled patents.

The District Court found that invention of glassmaking machinery had
been discouraged, that competition in the manufacture and sale or licens-
ing of such machinery had been suppressed, and that the system of re-
stricted licensing had been employed to suppress competition in the man-
ufacture of unpatented glassware and to maintain prices of the manufac-
tured product. The findings are full and adequate and are supported by
evidence, much of it contemporary writings of corporate defendants or
their officers and agents. . . .

We affirm the District Court’s findings and conclusions that the corpo-
rate appellants combined in violation of the Sherman Act, that Hartford
and Lynch contracted in violation of the Clayton Act, and that the indi-
vidual appellants with exceptions to be noted participated in the violations
in their capacities as officers and directors of the corporations. . . .

I. Little need be said concerning the legal principles which vindicate
the District Court’s findings and conclusions. .

. . . Itis clear that, by cooperative arrangements and binding agree-
ments, the appellant corporations, over a period of years, regulated and
suppressed competition in the use of glassmaking machinery and em-
ployed their joint patent position to allocate fields of manufacture and to
maintain prices of unpatented glassware.

! The pressed and blown glass, or noncontainer field. IMS.
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The explanations offered by the Appellants are unconvincing. It is said,
on behalf of Hartford, that its business, in its inception, was lawful and
within the patent laws; and that, in order to protect its legitimate interests
as holder of patents for automatic glass machinery, it was justified in
buying up and fencing off improvement patents, the grant of which, while
leaving the fundamental inventions untouched, would hamper their use
unless tribute were paid to the owners of the so-called improvements
which, of themselves, had only a nuisance value.

The explanation fails to account for the offensive and defensive al-
liance of patent owners with its concomitant stifling of initiative, inven-
tion, and competition. .

Nor can Owens' contention prevail 'that it long ago abandoned any
cooperation with the other corporate defendants and has been free of any
trammel to unrestricted competition either in the machinery or glass field.
Owens remained active in the association. It remained dominant in the
suction field. In continued in close touch with Hartford and with other
large manufacturers of glassware who were parties to the conspiracy. The
District Court was justified in finding that the mere cancellation of the
written word was not enough, in the light of subsequent conduct, to acquit
Owens of further participation in the conspiracy. . . .

II. The Government sought the dissolution of Hartford. The court,
however, decided that a continuance of certain of Hartford’s activities
would be of advantage to the glass industry and denied, for the time being,
that form of relief. The court was of opinion, however, that the long series
of transactions and the persistent manifestations of a purpose to violate
the antitrust statutes required the entry of a decree which would preclude
the resumption of unlawful practices. It was faced, therefore, with the
difficult problem of awarding an injunction which would insure the de-
sired end without imposing punishments or other sanctions for past mis-
conduct, a problem especially difficult in view of the status and relation-
ship of the parties.

At the trial the Government stated that in this suit it was not attacking
the validity of any patent or claiming any patent had been awarded an
improper priority. .

At the time of the District Court’s decision, Hartford had reduced the
royalties of all its licensees to its then schedule of standard royalties so
that all stood on an equal basis so far as license fees were concerned.
Government counsel did not assert, or attempt to prove, that these royal-
ties were not reasonable in amount.

Owens, as respects suction invention licenses, had removed all restric-
tive clauses; Hartford had done the same with respect to all its glass
machinery licenses and so had Hartford and Lynch with respect to form-
ing machine licenses. . . .

The association had ceased to allot quotas amongst the glass manufac-
turers or to furnish advance information or make recommendations to its
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members. The licensing system of Hartford remained that of leasing
machinery built for it embodying the patented inventions. Rentals con-
sisted of standard royalties on production. Under this system Hartford
rendered a service in the repair, maintenance, and protection of the
machines, which is valuable, if not essential, to the users. This was the
status with which the court had to deal.

The applicable principals are not doubtful. The Sherman Act provides
criminal penalties for its violation, and authorizes the recovery of a penal
sum in addition to damages in a civil suit by one injured by violation. It
also authorizes an injunction to prevent continuing violations by those
acting contrary to its proscriptions. The present suit is in the last named
category and we may not impose penalties in the guise of preventing
future violations. This is not to say that a decree need deal only with the
exact type of acts found to have been committed or that the court should
not, in framing its decree, resolve all doubts in favor of the Government,
or may not prohibit acts which in another setting would be unobjection-
able. But, even so, the court may not create, as to the defendants, new
duties, prescription of which is the function of Congress, or place the
defendants, for the future, *‘in a different class than other people,”’ as the
Government has suggested. The decree must not be *‘so vague as to put
the whole conduct of the defendants’ business at the peril of a summons
for contempt”’; enjoin ‘‘all possible breaches of the law’’; or cause the
defendants hereafter not *‘to be under the protection of the law of the
land.”” With these principles in mind we proceed to examine the terms of
the decree entered. . . .

The court appointed a receiver for Hartford pendente lite. By para-
graphs 10 to 20 of the final decree it continued him in office and gave
directions as to his administration of Hartford’s affairs, including certain
actions to be taken to effectuate features of the decree affecting
Hartford's business and licenses, which will later be described, and
meantime to continue the receipt of royalties under existing licenses,
these to be repaid to the licensees on the decree becoming final. . . .

. « . [TIhe receivership and the impounding of funds were not neces-
sary to the prescription of appropriate relief. The receivership should be
wound up and the business returned to Hartford. The royalties paid to the
receiver by Hartford’s lessees may, unless the District Court finds that
Hartford has, since the entry of the receivership decree, violated the
antitrust laws, or acted contrary to the terms of the final decree as mod-
ified by this opinion, be paid over to Hartford. . . .

Paragraphs 21, 22, and 23 . . . forbid any disposition or transfer of
possession of such machinery by any means other than an outright sale,
and require Hartford to offer in writing to sell each of the present lessees
all the machinery now under lease to such lessee at a reasonable
price. . . .

All of the appellants attack these provisions. . . .
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. . . The Government replies that the injunction is intended only to
prevent them from again setting up a patent pool and monopolizing the
patented inventions. . . . But the decree as entered requires that each of
the defendants must hereafter forever abstain from leasing a patented
machine, no matter what the date of the invention, and compels each of
them if he desires to distribute patented machinery to sell the machine
which embodies the patent to everyone who applies, at a price to be fixed
by the court. The injunction as drawn is not directed at any combination,
agreement or conspiracy. It binds every defendant forever irrespective of
his connection with any other or of the independence of his action. . . .

[Paragraph 24 requires defendants to license all present and future
patents on a royalty-free basis.]

Since the provisions of paragraphs 21 to 24 inclusive, in effect confis-
cate considerable portions of the appellants’ property we think they go
beyond what is required to dissolve the combination and prevent future
combinations of like character. It is to be borne in mind that the Govern-
ment has not, in this litigation, attacked the validity of any patent or the
priority ascribed to any by the Patent Office, nor has it attacked, as
excessive or unreasonable, the standard royalties heretofore exacted by
Hartford. Hartford has reduced all of its royalties to a uniform scale and
has waived and abolished and agreed to waive and abolish all restrictions
and limitations in its outstanding leases so that every licensee shall be at
liberty to use the machinery for the manufacture of any kind of quantity of
glassware comprehended within the decree. Moreover, if licenses or as-
signments by any one of the corporate defendants to any other still con-
tain any offensive provision, such provision can, by appropriate injunc-
tion, be cancelled, so that the owner of each patent will have unrestricted
freedom to use and to license, and every licensee equally with every other
will be free of restriction as to the use of the leased or licensed machinery,
method or process, or the articles manufactured thereon or thereunder.

It is suggested that there is not confiscation since Hartford might, with
the later consent of the court, sell its patents. Under the decree as entered
below nothing can be obtained by Hartford for the use of its patents and
we cannot speculate as to what might be the ultimate adjustments made
by the trial court in the decree.

If, as suggested, some of Hartford’s patents were improperly obtained,
or if some of them were awarded a priority to which the invention was not
entitled, avenues are open to the Government to raise these questions and
to have the patents cancelled. But if, as'we must assume on this record, a
defendant owns valid patents, it is difficult to say that, however much in
the past such defendant has abused the rights thereby conferred, it must
now dedicate them to the public.

That a patent is property, protected against appropriation both by indi-
viduals and by government, has long been settled. In recognition of this

quality of a patent the courts, in enjoining violations of the Sherman Act
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arising from the use of patent licenses, agreements, and leases, have
abstained from action which amounted to a forfeiture of the pat-
ents. . . .

Since paragraphs 21 to 24(a) inclusive are to be eliminated, this para-
graph, which is ancillary to them, should also be deleted from the decree,
but in view of the nature of the conspiracy found, an injunction should go
against the further prosecution of all infringement suits pending at the date
this suit was brought. Hartford and the other corporate defendants men-
tioned in paragraph 24 should be required to lease or license glass making
machinery of the classes each now manufacturers to any who may desire
to take licenses, (under patents on such machinery or on improvements,
methods or processes applicable thereto), at standard royalties and with-
out discrimination or restriction, and if at the time of entry of the decree
there are any alleged infringers who are willing to take such licenses they
should be released, and the patent owner deprived of all damages and
profits which it might have claimed for past infringement. The decree
should, however, be without prejudice to the future institution of any suit
or suits for asserted infringements against persons refusing to take
licenses under any of the presently licensed inventions arising out of their
use after the date of the decree. The decree should not forbid any defend-
ant from seeking recovery for infringement, occurring after the date of the
final decree, of patents not covering feeders, formers, stackers, lehrs, or
processes or methods applicable to any of them.

Paragraph 27 cancels all outstanding agreements between corporate
appellants. . . .

In view of what we have already said about these earlier paragraphs,
the license agreements as modified by the parties and in accordance with
the views here expressed, should be allowed to stand. . . .

Paragraph 28 orders cancellation of all Hartford machinery leases now
outstanding and requires that each lessee be offered a new license (with-
out royalty, pursuant to paragraph 24) and offered the right to purchase all
of the machinery now held under lease (as required by paragraph 23). In
view of what has been said this provision should not stand.

Paragraph 29 enjoins the insertion or enforcement of any provision in
any agreement heretofore or hereafter made by any of the appellants
which (a) directly or indirectly limits or restricts (1) the type or kind of
product, whether glassware or any other, which can be produced on
machines or equipment or by processes embodying inventions licensed
under patents or patent applications, (2) the use of the product so pro-
duced, (3) the character, weight, color, capacity, or composition of the
product, (4) the quantity, (5) the market, either as to territory or custom-
ers in or to which the product may be sold or distributed, (6) the price or
terms of sale or other disposition of the product, or (7) the use of the
machinery or equipment distributed or the inventions licensed in connec-
tion with any other machinery or equipment, or the use of it in any



-

specified plant or locality; (b) authorizes termination of the license for
unauthorized use; (c) provides that the licensee shall not contest the va-
lidity of any patent or patents of the licensor; (d) provides that improve-
ments by the licensee on machinery leased and sold shall become the
property of the lessor; (e) provides that rights to improvements and in-
ventions covering licensed machinery or processes or methods shall be-
come the exclusive property of the lessor or vendor; or (f) grants to any
licensee a preferential position by lower rates of royalty, by different
provisions of licensing, leasing, or sale, by exclusive licensing, rebate,
discounts or requiring a share in net or gross income, or by any other
means.

The paragraph now covers every kind of invention and every patent,
present or future, in any field if owned or controlled or distributed by an
appellant,

The injunction will stop all inventions or acquirement of patents in any
field by any appellant unless for its own use in its business, for it sets such
limitations upon the reward of a patent as to make it practically worthless
except for use by the owner. It is unlimited in time. It is not limited to any
joint action or conspiracy violative of the antitrust laws; it covers inven-
tions in every conceivable field.

The Government now agrees that this injunction should be limited to
glassmaking machinery and glassware as defined in paragraph 1 of the
decree of the District Court. , . .

Paragraph 31 requires court approval of ‘‘any agreement between any
of the defendants’’ and *‘of any license agreement made pursuant to this
judgment.”* This is too sweeping. The provision is without limit of time
and not terminable upon fulfillment of any condition. . . . This para-
graph, if retained, should be restricted in application to lease or license
agreements and agreements respecting patents and trade practices, pro-
duction and trade relations. - .

By paragraph 33 each of-the individual defendants is enjoined from
“holding, controlling, directly or indirectly, or through corporations,
agents, trustees, representatives, or nominees, any of the issued and out-
standing capital stock, bonds, or other evidences of indebtedness of more
than one corporation engaged either in the manufacture and sale of
glassware or in the manufacture or distribution of machinery used in the
manufacture of glassware or in both. . . .” ., . . The purpose of dealing
with stock ownership is to prevent aggregation of control to the end of
establishing a monopoly or stifling competition. The ownership of a few,
or even a few hundred, shares of stock of a glass manufacturing company
not in competition with the company of which a defendant happens to be a
director of officer can have no tendency towards such a result. . . .

Moreover, the injunction is against ownership of bonds of any such
company. It is difficult to see how such ownership in any reasonable
amount by any of the individuals in question could tend towards a viola-
tion of the Sherman Act. . . .
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The decree should be modified to prohibit acquisition of stocks or
bonds of any corporate appellant by any other such appellant, and to
prohibit only the acquisition of a measure of control through ownership of
stocks or bonds or otherwise, by any individual in a company competing
with that with which he is officially connected or a subsidiary or affiliate
of such competing company. . . .

Paragraphs 37 to 39 are directed at the Glass Containers Associa-
tion. . . .

The injunctions entered in paragraphs 37 to 39, inclusive, compel the
association to abolish its statistical committee and to refrain from estab-
lishing any committee with similar functions. . . .

We think the injunction as respects the association, while leaving it in
existence, practically destroys its functioning, even as an innocent trade
association for what have been held lawful ends. The association has
undoubtedly been an important instrument of restraint and monopoly. It
may be made such again, and detection and prevention and punishment
for such resumption of violations of law may be difficult if not impossible.
In the light of the record, we think it better to order its dissolution, and to
provide that the corporate defendants be restrained for a period of five
years from forming or joining any such trade association. . . .

Paragraph 52 deals with the problem of suppressed or unworked pat-
ents. Much is said in the opinion below, and in the briefs, about the
practice of the appellants in applying for patents to **block off”’ or ‘‘fence
in"’ competing inventions. In the cooperative effort of certain of the ap-
pellants to obtain dominance in the field of patented glassmaking machin-
ery, many patents were applied for to prevent others from obtaining pat-
ents on improvements which might, to some extent, limit the return in the
way of royalty on original or fundamental inventions. The decree should
restrain agreements and combinations with this object. But it is another
matter to restrain every defendant, for the indefinite future, from at-
tempting to patent improvements of machines or processes previously
patented and then owned by such defendant. This paragraph is, in our

" judgment, too broad. In effect it prohibits several of the corporate defend-

ants from applying for patents covering their own inventions in the art
of glassmaking. For reasons elsewhere elaborated it cannot be sus-
tained. . . .

A patent owner is not in the position of a quasi-trustee for the public or
under any obligation to see that the public acquires the free right to use
the invention. He has no obligation either to use it or to grant its use to
others. If he discloses the invention in his application so that it will come
into the public domain at the end of the 17-year period of exclusive right
he has fulfilled the only obligation imposed by the statute. . . .

[The judgment of the District Court was reversed in part and affirmed
in part, and the decree was vacated and remanded. JUSTICES DOUG-
LAS, MURPHY and JACKSON took no part in the consideration or
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decision of the case. JUSTICES BLACK and RUTLEDGE each sepa-
rately dissented in part.] .

International Salt Co., Inc. v. United States

332 U.S. 392 (1947
MR. JUSTICE JACKSON delivered the opinion of the Court.

The Government brought this civil action to enjoin the International
Salt Company, appellant here, from carrying out provisions of the leases
of its patented machines to the effect that lessees would use therein only
International’s salt products. The restriction is alleged to violate Section 1
of the Sherman Act, and Section 3 of the Clayton Act. . . .

It was established . . . that the International Salt Company is en-
gaged in interstate commerce in salt, of which it is the country’s largest
producer for industrial uses. It also owns patents on two machines for
utilization of salt products. . . . The principal distribution of each of
these machines is under leases which, among other things, require the
lessees to purchase from appellant all unpatented salt and salt tablets
consumed in the leased machines. . . .

. . . In 1944, appellant sold approximately 119,000 tons of salt, for
about $500,000, for use in these machines.

The appellant’s patents, confer a limited monopoly of the invention
they reward. From them appellant derives a right to restrain others from
making, vending or using the patented machines. But the patents confer
no right to restrain use of, or trade in, unpatented salt. By contracting to
close this market for salt against competition, International has engaged in
a restraint of trade for which its patents afford no immunity from the
antitrust laws. . . .

Appellant contends, however, that summary judgment was unautho-
rized becuase it precluded trial of alleged issues of fact as to whether the
restraint was unreasonable within the Sherman Act or substantially less-
ened competition or tended to create a monopoly in salt within the
Clayton Act. We think the admitted facts left no genuine issue. Not only is
price-fixing unreasonable, per se, United States v. Socony-Vacuum Oil

Co. . . . ; United States v. Trenton Potteries Co. . . . , but also it is
unreasonable, per se, to foreclose competitors from any substantial mar-
ket. . . . The volume of business affected by these contracts cannot be

said to be insignificant or insubstantial and the tendency of the arrange-
ment to accomplishment of monopoly seems obvious. Under the law,
agreements are forbidden which ‘‘tend to create a monopoly,” and it is
immaterial that the tendency is a creeping one rather than one that pro-
ceeds at full gallop; nor does the law await arrival at the goal before
condemning the direction of the movement. . . .
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Appellant also urges that since under the leases it remained under an
obligation to repair and maintain the machines, it was reasonable to con-
fine their use to its own salt because its high quality assured satisfactory
functioning and low maintenance cost. . . .

Of course, a lessor may impose on a lessee reasonable restrictions
designed in good faith to minimize maintenance burdens and to assure
satisfactory operation. . . . But it is not pleaded, nor is it argued, that
the machine is allergic to salt of equal quality produced by anyone except
International. If others cannot produce salt equal to reasonable specifica-
tions for machine use, it is one thing; but it is admitted that, at times, at
least, competitors do offer such a product. They are, however, shut out of
the market by a provision that limits it, not in terms of quality, but in
terms of a particular vendor. Rules for use of leased machinery must not
be disguised restraints of free competition, though they may set reason-
able standards which all suppliers must meet. . . .

Judgment affirmed.

[MR. JUSTICE FRANKFURTER, joined by MR. JUSTICE REED
and MR. JUSTICE BURTON, dissented in part.]
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Excerpts from Antitrust Statutes

SHERMAN ACT, 1890

Sec. 1. Every contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the several States,
or with foreign nations, is hereby declared to be illegal. Every person who
shall make any such contract or engage in any such combination or con-
spiracy, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding $5,000, or by imprison-
ment not exceeding one year, or by both said punishments, in the discre-
tion of the court. .

Sec. 2. Every person who shall monopolize, or attempt to mo-
nopolize, or combine or conspire with any other person or persons, to
monopolize any part of the trade or commerce among the several States,
or with foreign nations, shall be deemed guilty of a misdemeanor, and, on
gonviction thereof, shall be punished by fine not exceeding $5,000, or by
imprisonment not exceeding one year, or by both said punishments, in the
discretion of the court.

ANTITRUST PROCEDURES AND PENALTIES ACT,
1974, AMENDING SECTIONS 1 AND 2
OF THE SHERMAN ACT

Sec. 1. Every contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the several States,
or with foreign nations, is hereby declared to be illegal. Every person who
shall make any contract or engage in any combination or conspiracy
hereby declared to bé illegal shall be deemed guilty of a felony and, on
conviction thereof, shall be punished by fine not exceeding $1 million ifa
corporation, or, if any other person, $100,000, or by imprisonment not
exceeding three years, or by both said punishments, in the discretion of
the court.

Sec. 2. Every person who shall monopolize, or attempt to mo-

nopolize, or combine or conspire with any other person or persons, to
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monopolize any part of the trade or commerce among the several States,
or with foreign nations, shall be deemed guilty of a felony, and, on con-
viction thereof, shall be punished by fine not exceeding $1 million if a
corporation, or, if any other person, $100,000, or by imprisonment not
exceeding three years, or by both said punishments, in the discretion of
the court,

CLAYTON ACT, 1914

Sec. 2. That it shall be unlawful for any person engaged in commerce,
in the course of such commerce, either directly or indirectly, to discrimi-
nate in price between different purchasers of commodities, which com-
modities are sold for use, consumption, or resale within the United States
or any Territory thereof or the District of Columbia or any insular posses-
sion or other place under the jurisdiction of the United States, where the
effect of such discrimination may be to substantially lessen competition or
tend to create a monopoly in any line of commerce: Provided, That noth-
ing herein contained shall prevent discrimination in price between pur-
chasers of commodities on account of differences in the grade, quality, or
quantity of the commodity sold, or that makes only due allowance for
differences in the cost of selling or transportation, or discrimination in
price in the same or different communities made in good faith to meet
competition: And provided further, That nothing herein contained shall
prevent persons engaged in selling goods, wares, or merchandise in com-
merce from selecting their own customers in bona fide transactions and
not in restraint of trade.,

ROBINSON-PATMAN ACT, 1936, AMENDING SECTION 2
OF THE CLAYTON ACT

Sec. 2. (a) That it shall be unlawful for any person engaged in com-
merce, in the course of such commerce, either directly or indirectly, to
discriminate in price between different purchasers of commodities of like
grade and quality, where either or any of the purchases involved in such
discrimination are in commerce, where such commodities are sold for
use, consumption, or resale within the United States or any Territory
thereof or the District of Columbia or any insular possession or other
place under the jurisdiction of the United States, and where the effect of
such discrimination may be substantially to lessen competition or tend to
create a monopoly in any line of commerce, or to injure, destroy, or
prevent competition with ‘any person who either grants or knowingly re-
ceives the benefit of such discrimination, or with customers of either of
them: Provided, That nothing herein contained shall prevent differentials
which make only due allowance for differences in the cost of manufac-
ture, sale, or delivery resulting from the differing methods or quantities in
which such commodities are to such purchasers sold or delivered: Pro-
vided, however, That the Federal Trade Commission may, after due in-



596

vestigation and hearing to all interested parties, fix and establish quantity
limits, and revise the same as it finds necessary, as to particular com-
modities or classes of commodities, where it finds that available purchas-
ers in greater quantities are so few as to render differentials on account
thereof unjustly discriminatory or promotive of monopoly in any line of
commerce; and the foregoing shall then not be construed to permit dif-
ferentials based on differences in quantities greater than those so fixed
and established: And provided further, That nothing herein contained
shall prevent persons engaged in selling goods, wares, or merchandise in
commerce from selecting their own customers in bona fide transactions
and not in restraint of trade: And provided further, That nothing herein
contained shall prevent price changes from time to time where in response
to changing conditions affecting the market for or the marketability of the
goods concerned, such as but not limited to actual or imminent deteriora-
tion of perishable goods, obsolescence of seasonal goods, distress sales
under court process, or sales in good faith in discontinuance of business in
the goods concerned.

(b) Upon proof being made, at any hearing on a complaint under this
section, that there has been discrimination in price or services or facilities
furnished, the burden of rebutting the prima-facie case thus made by
showing justification shall be upon the person charged with a violation of
this section, and unless justification shall be affirmatively shown, the
Commission is authorized to issue an order terminating the discrimina-
tion: Provided, however, That nothing herein contained shall prevent a
seller rebutting the prima-facie case thus made by showing that his lower
price or the furnishing of services or facilities to any purchaser or pur-
chasers was made in good faith to meet an equally low price of a com-
petitor, or the services or facilities furnished by a competitor.

(c) That it shall be unlawful for any person engaged in commerce, in
the course of such commerce, to pay or grant, or to receive or accept,
anything of value as a commission, brokerage, or other compensation, or
any allowance or discount in lieu thereof, except for services rendered in
connection with the sale or purchase of goods, wares, or merchandise,
either to the other party to such transaction or to an agent, representative,
or other intermediary therein where such intermediary is acting in fact for
or in behalf, or is subject to the direct or indirect control, of any party to
such transactions other than the person by whom such compensation is so
granted or paid.

(d) That it shall be unlawful for any person engaged in commerce to
pay or contract for the payment of anything of value to or for the benefit
of a customer of such person in the course of such commerce as compen-
sation or in consideration for any services or facilities furnished by or
through such customer in connection with the processing, handling, sale,
or offering for sale of any products or commodities manufactured, sold, or
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offered for sale by such person, unless such payment or consideration is
available on proportionally equal terms to all other customers competing
in the distribution of such products or commodities.

(e) That it shall be unlawful for any person to discriminate in favor of
one purchaser against another purchaser or purchasers of a commodity
bought for resale, with or without processing, by contracting to furnish or
furnishing, or by contributing to the furnishing of, -any services or
facilities connected with the processing, handling, sale, or offering for sale
of such commodity so purchased upon terms not accorded to all purchas-
ers on proportionally equal terms.

(f) That it shall be unlawful for any person engaged in commerce, in
the course of such commerce, knowingly to induce or receive a discrimi-
nation in price which is prohibited by this section.

CLAYTON ACT, 1914

) Sec. 3. That it shall be unlawful for any person engaged in commerce,
in the course of such commerce, to lease or make a sale or contract for
sale of goods, wares, merchandise, machinery, supplies, or other com-
modities, whether patented or unpatented, for use, consumption, or re-
sale within the United States or any Territory thereof or the District of
Columbia or any insular possession or other place under the jurisdiction
of the United States, or fix a price charged therefor, or discount from, or
rebate upon, such price, on the condition, agreement, or understanding
that the lessee or purchaser thereof shall not use or deal in the goods,
wares, merchandise, machinery, supplies, or other commodity of a com-
petitor or competitors of the lessor seller, where the effect of such lease,
sale, or contract for sale or such condition, agreement, or understanding
may be to substantially lessen competition or tend to create a monopoly in
any line of commerce.

FEDERAL TRADE COMMISSION ACT, 1914

Sec. 5. That unfair methods of competition in commerce are hereby
declared unlawful.

CLAYTON ACT, 1914

Sec. 7. That no corporation engaged in commerce shall acquire, di-
rect.ly or indirectly, the whole or any part of the stock or other share
capital of another corporation engaged also in commerce where the effect
of such acquisition may be to substantially lessen competition between
the corpora_tion whose stock is so acquired and the corporation making
the acquisition or to restrain such commerce in any section or community
or tend to create a monopoly of any line of commerce.

No corporation shall acquire, directly or indirectly, the whole or any
part of the stock or other share capital of two or more corporations en-
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gaged in commerce where the effect of such acquisition or the use of such
sf.ock by the voting or granting of proxies or otherwise may be to substan-
tially lessen competition between such corporations, or any of them

whose stock or other share capital is so acquired, or to restrain suct;

commerce in any section or community or tend to cre
: ate a m
any line of commerce, enopoly of

CELLER-KEFAUVER ACT, 1950, AMENDING SECTION 7
OF THE CLAYTON ACT

Sec. 7.. 'I_‘hat no corporation engaged in commerce shall acquire, di-
rect.ly or indirectly, the whole or any part of the stock or other sl;are
capltal-an_d no corporation subject to the jurisdiction of the Federal Trade
Commxs§10n shall acquire the whole or any part of the assets of another
corporat.lon engaged also in commerce, where in any line of commerce in
any section of the country, the effect of such acquisition may be substan-
tially to lessen competition, or to tend to create a monopoly,
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