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The physiognomies of governments can be best detected in their
colonies, for there their features are magnified, and rendered
more conspicuous.!
—Alexis de Tocqueville, The Old Regime and the
Revolution (1856)

[R]esistance is never in a position of exteriority in relation to power.?
—Michel Foucault, The History of Sexuality:
An Introduction (1976)

For all the influence French thought has had in promoting innovative
scholarship in the rest of the world, French historians have by and large
neglected to cultivate their own garden insofar as colonial history is
concerned. Tocqueville’s suggestion that colonialism yields a magnified
picture of the true tendencies of the state is just now beginning to bear
fruit on the other side of the Atlantic. In France itself, however, an
apparent failure to integrate the experience of empire into French his-
tory generally has deprived the profession of an important opportunity.®
To the best of my knowledge, not a single major scholar of the French
Revolution has produced important work on colonial history. The prog-
nosis for postrevolutionary history is only slightly more encouraging.
Conversely, those French historians who actually kave spent time in the
colonial archives display little evidence of sustained interest in the
dynamics of metropolitan history. In some instances this lack of interest
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stems from a conscious decision to privilege the “agency” of subject
populations who for long went without a written history of their own.
Considered as a whole, the history of the French empire remains a clas-
sic example of a dialogue des sourds.

This neglect is both puzzling and deeply rooted in French culture.
Empire and its attendant phenomena, including slavery, were a major con-
cern of the philosophes and their nineteenth-century successors. This is to
say nothing of such canonical modern intellectuals as Albert Camus, whose
novels and short stories are at once unequaled models of colonial writing
and acute explanations for the failure of such writing to take hold in
French consciousness. In recent years a spate of successful novels and films
about former French colonies from Martinique to Algeria to Vietnam has
produced an unmistakable cultural efflorescence, fueled by immigration
and the tensions associated with a rapidly changing demographic profile.*
In the face of these contemporary reminders of a remarkably rich and end-
lessly fascinating heritage, French historical writing seems determined to
preserve the insularity and lack of adventurousness that have consigned
colonialism and the foreign to a distinctly marginal place.

THE POSTMODERN AND THE POSTCOLONIAL

The polarization between “domestic” and “overseas” history so charac-
teristic of the French situation is only one manifestation of a more dis-
quieting problem that transcends national boundaries. Anglo-American
historians have also failed by and large to engage Tocqueville’s argu-
ment about the relationship of colony to metropole. This failure has
much to do with the influence of postmodern thought on the writing of
colonial history in recent years, an influence that has tended to push in
two closely related directions.

First, postmodern thought has directed attention away from the
study of formal law and institutions in favor of constantly multiplying
“sites” of nongovernmental, “immanent” authority. The paradigmatic
thinker in this respect is of course Foucault, whose famous injunction to
“conceive of sex without the law, and power without the king” has
become a rallying cry of the burgeoning school of “postcolonial” stud-
ies in the United States and in Britain.” Foucault’s unveiling of what he
termed the “juridico-monarchic” image of power and its continuing
stranglehold on postabsolutist understandings of society seemed to dis-
credit an older historiography centered on the institutional and bureau-
cratic workings of the colonial state. “Our historical gradient,” he wrote,

carries us further and further away from a reign of law that had
already begun to recede into the past at a time when the French

Revolution and the accompanying age of constitutions and codes
seemed to destine it for a future that was at hand.®

The impulse to “expel” law from history resonated perfectly with
the postcolonial determination to restore “agency” to the “subaltern”
populations of the European empires.” But despite all the focus on
indigenous resistance to the imposition of metropolitan authority, it is
not at all clear that recent scholars of empire have listened to Foucault’s
warning that “there is no binary and all-encompassing opposition
between rulers and ruled at the root of power relations.” Indeed, it may
be precisely because of its categorical emphasis on resistance that post-
colonial writing has largely failed to do justice to Foucault’s nuanced
but elusive thesis: “[R]esistance is never in a position of exteriority in
relation to power.”

In an interview published after the first volume of The History of
Sexuality appeared, Foucault sought to mollify the anti-institutional
thrust of his theory, claiming that he did not mean to say the state is
irrelevant.’ This may be true, but it skirts the ways in which Foucault’s
essentialist concept of the “juridico-monarchic sphere” and his reduc-
tion of law to prohibition vastly oversimplified the legal history of the
Old Regime."” The same could be said for a second direction in which
postmodern thought has tended to push the study of law and colonial-
ism in recent years. Less directly tied to Foucault, the view that “the
Enlightenment project” consisted in the effort “to develop . . . universal
morality and law . . . for the rational organization of everyday social life”
has overtaken postmodern and postcolonial studies to an even greater
degree than the “normalization of power” thesis.” The Enlightenment
is said to have imposed a “homogeneous,” “
universalism and rationality on the rest of the world. This imperialist,
abstract “fiction” is often contrasted with the “heterogeneities” of the
local, the particular and the concrete, values at the expense of which
the Enlightenment project is feared to have triumphed. “It is part of the
embarrassment of [Enlightenment] bourgeois ideology,” writes Terry
Eagleton, “that it has never really been able to reconcile difference and
identity, the particular and the universal.””

In the face of this barrage of accusations, the philosophes them-
selves appear more often than not as the disembodied, protomythic
founders of modernity than as objects of local, particular, and con-
crete historical investigation. It would be unreasonable to expect
scholars who are primarily interested in the technologies of power in
the nineteenth and twentieth centuries to undertake detailed, archival
investigations into the work of eighteenth-century intellectuals. But
given all of the talk about Enlightenment universalism and rationalism,

totalizing discourse™* of
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it is striking that discussion about the philosophes and their legacy
remains at such a high level of abstraction, as though epigrammatic
assertions about the nature of eighteenth-century thought suffice to
account for something mysteriously called the “project of modernity.” A
similarly detached posture has characterized treatments of what the
Enlightenment may have had to say about the forms of colonialism it
actually did know (as opposed to those it supposedly made possible, or
at least helped to justify, in a later age).

In this context, Montesquieu’s influence as a theorist of colonial law
during the final decades of the Old Regime assumes an unexpected
importance. If this is not a role historians often associate with
Montesquieu, that may be partly because it provides a useful corrective
to the postmodern vision of Enlightenment legal theory as antithetical to
the principles of local custom and the particular. It is true that many of the
philosophes and physiocrats saw in the more than 360 customary tradi-
tions of the Old Regime an ingrained recipe for legal archaism and
political obstructionism. But for Montesquieu, those same traditions
represented the wisdom of a society that had agreed to tailor its laws to
satisfy the diverse interests of culturally autonomous regions."®
Customary law appeared all the more significant against the backdrop
of the “foreign” imports with which it was hopelessly entangled: Roman
and canon law. In the Persian Letters, he asked:

Who would think that the oldest and most powerful kingdom in
Europe has been governed for more than ten centuries by laws
which were not made for it? If the French had been conquered it
would not be hard to understand, but it is they who have been the
conquerors.'”

With characteristic irony, Montesquieu thus advocated one particu-
lar strand of Enlightenment legal theory, the one that glorified local,
homegrown law over both archaic and “superstitious” laws, in the face
of a much more vocal strand of criticism that championed uniformity
over custom.'®

For reasons having as much to do with the iconic status of the Civil
Code in French political culture as with postmodern images of the
Enlightenment, codification and uniformity have been traditionally
portrayed in Weberian terms as going hand in hand: “right reason” and
the “logically abstract” vindicating the universalist values of a polity ded-
icated to the rights of individual persons rather than the interests of par-
ticular groups and regions.” But to a generation of legal reformers in
prerevolutionary SaintDomingue, the greatest of France’s eighteenth-
century colonies, the contradictions inherent in a code of customary
laws were not quite so apparent. This was not a mere failure of insight,

but rather a reflection of a peculiar legal sensibility that created and sus-
tained its own canons of coherence and legitimacy. In the 1770s and
1780s a group of colonial jurists approached the daunting task of codi-
fying French law outre-mer through the hallowed prism of Montesquieu’s
radically contextual legal sociology. Under the aegis of a project carried
out in the name of universal applicability and conformity, timelessness
and centralization, these jurists sought to create a space in which to
carry out a politics of the local and the particular, the contingent and
the historical.® In their writings, it is possible to detect the contours of
a latent polarization within Enlightenment legal theory itself, a para-
doxical synthesis of custom and uniformity that has been largely erased
from legal-historical memory.

THE DIALECTIC OF THE COLONIAL ENLIGHTENMENT

Associated to varying degrees with the monarchy and its colonial bureau-
cracy, the jurists of Saint-Domingue also identified passionately with a
“creole” parlementaire tradition that toyed repeatedly in the eighteenth-
century with the possibility of autonomy from France.? This tradition
found expression in a veritable deification of what the colonists typically
called “local knowledge” (connaissances locales). Shorthand for a kind of
secondhand, native legal sensibility to which only creole lawyers could
stake claim, local knowledge was the centerpiece of the jurists’ effort to
construct a theory of colonial society that would underwrite their
demands for autonomy from the metropole.? At its most basic level, the
colonial Enlightenment consisted in the “crystallization of a fatal dis-
tinction between metropolitans and creoles.”” The jurists of Saint-
Domingue cultivated this distinction with a dedication bordering on the
obsessive, knowing that it was their single most powerful weapon in the
campaign to organize the legal life of the colony around the principle
of local custom. If there was a “dialectic of Enlightenment” to be found
in the eighteenth-century French colonies, then, its parameters must
surely be located in the relationship between creole self-consciousness
and the jurisprudence of the particular.

The language of colonial autonomy clearly bore a strong family
resemblance to the judicial rhetoric of provincial resistance to the
monarchy, a subject that has spawned a whole industry of secondary
works on the Old Regime. Beginning well before the Fronde (1648-53)
and extending even beyond Maupeou’s ill-fated muzzling of the
Parlement of Paris (1771-74), French magistrates repeatedly frustrated
attempts to unify and standardize the laws of the metropole. Moreover,
it is worth noting that many members of the colonial elite originally
hailed from commercial centers, such as Bordeaux, that were also
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strongholds of parlementaire resistance in the early modern period.* But
the possible connections in this regard, though tantalizing, take us
beyond the subject at hand.” For however much metropolitan magis-
trates may have had in common with their colonial counterparts, the
two groups were set apart by a complicated legal and political gap that
transcended the issue of physical distance.

Montesquieu neatly symbolized this gap at a number of levels. To
begin with, he bore witness to a traditional metropolitan distrust of the
colonists, a skepticism especially evident among the ranks of the
Bordeaux judiciary. In Montesquieu’s view, France would never be able
to rely on the loyalty of a population that felt victimized from all angles
by the exclusif, that much despised metropolitan monopoly on trade
with the colonies. Montesquieu’s notorious antislavery polemics fur-
nished an even sharper thorn of contention, for the obvious reason that
without slavery the entire system of colonial trade would amount to lit-
tle more than a minor enterprise. The colonial magistrates were not
necessarily ardent apologists for the Caribbean labor system, but as
plantation owners they generally had enough of a financial stake in slav-
ery to view De lesprit des lois as an especially unwelcome form of inter-
ference.”” Or did they? For somehow despite these formidable barriers,
Montesquieu found an audience in the colonies that seemed utterly to
dwarf his rather muted reception in France itself.

The paradox is a revealing one and serves, in its own right, as a con-
centrated repository of the contradictions of colonial law. From the per-
spective of the colonists, however, Montesquieu’s overwhelming appeal
is not very difficult to explain. Though they could hardly turn a blind
eye to the chapters on slavery, the creole jurists were able to impose an
adamantly selective reading on the book as a whole. And in this regard
they were hardly the last exemplars of an approach to which De Uesprit
has always been vulnerable, chopped up as it is into so many digestible
sections, false starts, and half-baked ruminations. The book’s manifest
celebration of discontinuity and eclecticism helps to account in part for
its ironic fate in the Caribbean, where Montesquieu’s opening appeal—
“not to judge, by a moment’s reading, the labor of twenty years; to
approve or to condemn the entire work, and not just individual sen-
tences”—clearly fell on deaf ears.”

To say that the colonists’ reading of De lesprit was selective, of course,
is not to imply that it lacked an internal coherence. Montesquieu’s the-
ory of moeurs furnished this coherence in all its needed quantities, and
then some. Once translated into English as mores (which is derived from
the Latin mores), the term is stripped of all the connotations that make it
such a suggestive concept in the original language.” This is because the
word moeurs bore an intimate connection to the Continental tradition of

customary law. Roughly half of part 3 of De lesprit des lois is an extended
sermon about the perceived tendency of legislators to “confuse” law with
either moeurs or manners. For Montesquieu, moeurs were prepolitical and
hence immune to sudden changes and excessive tinkering by the science
of legislation. Inescapably local in character, they were a function of the
climate and terrain of a region.” “The difference between laws and
moeurs,” he wrote, “is that laws rule the actions of the citizen, [whereas]
moeurs rule more over the actions of man.” In contrast to manners,
which were external in nature, moeurs expressed the inner character of a
person, that vaguely ineffable essence that seemed to elude all but the
greatest of legislators.

On the other hand, while laws and moeurs were separate categories,
they were not to be seen as unrelated.” Nor were the environmental
sources of moeurs to be confused with mechanistic causes.® For if that were
so, then legislators would have to give up all hope of influencing the
customs of a nation in a positive direction, a hope Montesquieu was
determined not to surrender. In a free country, where the laws neces-
sarily bear a strong connection to moeurs and manners, it was sufficient
for legislators to “inspire other moeurs and manners” if they wanted to
bring about reform:

In general, people are very attached to their customs; to deprive
them forcefully of their customs is to make them unhappy; thus
one must not change customs, but rather engage people in chang-
ing their customs themselves. Any penalty that does not derive
from necessity is tyrannical. The law is not a pure act of power;
things indifferent by their nature are not part of its jurisdiction.*

Montesquieu rather glosses over the precise manner in which these
incentives are to be generated, perhaps because he knew that the line
between gentle inducement and coercive pressure was hard to distin-
guish. But he insisted that the line was real, and that any nation choos-
ing to flout this distinction was a despotic one, its people no better than
slaves.

Not surprisingly, the subject of slavery filled the other half of the
same section that discussed moeurs. Sandwiched between the books on cli-
mate and the soil, Montesquieu’s reflections on slavery formed an inte-
gral component of his theory of customary law, which is yet another
reason for wondering how the colonists managed to exploit the latter
without also stoking the fire of the former. Montesquieu’s emphasis on
the varieties of slavery clearly provided one way out of this dilemma: polit-
ical servitude was not the same thing as civil or domestic slavery, though
all three tended to reinforce each other in the state of despotism. More
reassuringly, from the colonists’ perspective, the ideology of custom itself
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generated a loophole by which to justify the New World labor regime.
Slavery was contrary to both nature and civil law, but “there are countries
where the heat weakens the body, and so impairs one’s courage, that men
are only brought to carry out onerous duties by the fear of punishment;
in these countries slavery is less shocking to reason.” Where this was the
case, however, political servitude was sure to follow.

The loophole in Montesquieu’s theory of slavery was thus not
entirely open. But it would suffice for a colonial audience that, after all,
had more do with its time than think of ways to resolve the ambiguities
of the Enlightenment. Faced with a choice between the letter and the
spirit of Montesquieu’s text, colonial jurists were quite happy to opt for
the latter and to leave textual exegesis to the academy. In so doing, they
were not only acting in accord with an ancient legal tradition—privi-
leging the mens (spirit) rather than the particularity of the laws*—but
also shifting the ground of political debate in the colonies. Familiarity
with local moeurs became not simply the foundation of “good” law but a
prerequisite for the very ability to speak about colonial law. In the
process, law itself came to be defined not in terms of a set of doctrines,
still less in terms of an aggregation of ordinances and decisions, but
rather in terms of a legal sensibility, an esprit. To reflect this spirit was to
display authentic proof of one’s “créolité.”

One of the first and most important creole jurists to take up this
battle cry was Emilien Petit, a distinguished member of the Saint-
Domingue judiciary.® In his Droit public, ou Gouvernement des colonies
JSrangaises, Petit described three “general principles for the government
of the colonies.” The second item on this list of cardinal virtues read: “a
knowledge of local places and laws must be the basis of all administra-
tion.” In Petit’s view, the colonies were in the potentially despotic hands
of unenlightened bureaucrats “chosen in Europe.” For these officials,
local knowledge was a kind of experience they “do not even suspect to
be necessary, an experience that none of them brings to the place, and
that they can only acquire by means of a period of residence they are
not permitted.” Petit went on to suggest a number of policies, includ-
ing the establishment of indigenous conseils d’administration, which
would ensure the harmonious adjudication of colonial disputes. “These
principles,” he concluded, “are neither foreign nor contrary to the leg-
islation of France for the government of its provinces, nor even [to the
legislation] for the government of its colonies.”®

As this last comment suggests, Petit was willing to go only so far with
his criticisms of the existing order. A royalist at heart, he believed that
“the choice of laws to transmit to the colonies, [and] their adaptation to
the local, belong solely to the sovereign legislator.” Moreover, said Petit, the
king was fully cognizant of the peculiar conditions of colonial life,

conditions that made his overseas possessions “so different from the
objects of legislation in the ancient parts of the kingdom.”* Other
jurists were less certain that the scope of the problem was confined to
ignorant agents chosen by the Ministére de la Marine. The unofficial
leader of this motley band of radicals was Michel René Hilliard-
d’Auberteuil, whose Considérations sur l'état présent de la colonie frangaise de
Saint-Domingue was published in 1776. D’Auberteuil was actually born in
France where he was educated as a lawyer before moving to Saint-
Domingue to ply his trade as a colonial avocat.”® But his sometimes vitu-
perative attacks on the royal bureaucracy and his passionate defense of
colonial autonomy earned him a prominent place in the creole legal
community of Saint-Domingue.

The Considérations, suppressed in both France and the colonies by
an arrét du conseil of 1777, did more than any other single work of the
colonial Enlightenment to advance a jurisprudence of créolité. It con-
sisted of a series of polemics predictably centered on “the difference
that exists between the climate of Saint-Domingue, the moeurs and
undertakings of the colonists [on the one hand], and the climate of the
interior of France [on the other].”* Like Petit, d’Auberteuil insisted
that eliminating metropolitan “ignorance of the local” was a precondi-
tion of positive legal reform. But he went further in his analysis of the
underlying problem, invoking language that was scarcely distinguish-
able from Montesquieu. Laws are legitimate only by virtue of an organic
connection to the local community from which they spring.

Usages and customs, which derive from [the law of nations] (droit
des gens), are dictated by necessity: they owe their creation to the
nature of climates; they are directed by local situations: thus it is
absurd to try to establish Customs by means of fiction, and to seek
the rule for one country’s usages in the usages of another. . . .
Only local knowledge, which is acquired solely by means of long
observation, can lead to good laws.*

In a later age, this passage would have been vulnerable to charges
of plagiarism.* In prerevolutionary Saint-Domingue, on the other
hand, regurgitations of De [’esprit des lois ran little risk of saturating their
market. Between the “moeurs of Creoles” and “those of Frenchmen
transplanted in the Colony,” in short, there was no room for negotia-
tion: only polarization.”

To be fair to d’Auberteuil, he was not entirely uncritical of
Montesquieu’s formulation of custom, nor was he afraid to challenge
the philosophe’s theory of slavery. In a remarkable passage of the
Considérations, he accused Montesquieu of confusing questions of “law”
with questions of “fact” (“il a presque toujours jugé le droit par le fait”).
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Montesquieu turned his gaze to the “thrones of Asia,” saw despotism
and slavery enshrined in law, and concluded fallaciously that climate
was the culprit. In fact, said d’Auberteuil, the regimes of such frosty
northern countries as Sweden, Denmark, and Russia proved that politi-
cal servitude and personal bondage were hardly the exclusive fates of
the Southern Hemisphere.* But even while criticizing De Uesprit des lois,
d’Auberteuil claimed fidelity to what he saw as the essential tenets of
Montesquieu’s system:

One can oppose Montesquieu with the authority of his own princi-
ples, and use him to contradict himself: the more one is struck in a
Sforceful and lively manner [by the influence of a hot climate], he
says, the more important it is that this impression be received in a suitable
manner. All that is needed to contain the passions is the eternal
power of reason, and in countries where they are at their liveliest,
it is all the more important to sustain the empire of the law (loz);
thus these countries are not made for despotism.*

If this passage may not have inspired confidence in d’Auberteuil’s
capacities as a professional philosopher, it nonetheless serves as a good
illustration of the inability of colonial jurists to articulate créolité inde-
pendently of Montesquieu’s overshadowing framework.

Even more refined critics of De lesprit des lois, such as the Abbé
Raynal and Malouet, were unable to break free from the spell of moeurs.
Consider the case of the Essai sur Uadministration de Saint-Domingue, a
book first published in Paris in 1785 and then five years later in an
extracted “creole” edition (in both cases under Raynal’s name).
Malouet, a lawyer who resided in the colony as an administrator in the
1770s, is suspected of having played an important role in producing this
work, which incorporated scattered materials from the Histoire
philosophique et politique . . . des deux Indes.”® Raynal’s famous Histoire, read
the anonymous preface to the 1790 edition, lacked the “horde of local
knowledge” that could be found in the present work.” Closely following
the creole party line about the need for a “local jurisprudence”™ in the
colonies (“It is not possible that the laws and customs of France are all
good in America”),” the Essa: indirectly faulted Montesquieu for sim-
plifying the character of creole society. Good and bad qualities were
always found “mixed and confused,” without either predominating over
the other; thus it was foolish to suppose that the resident of Saint-
Domingue is “happy or sad, intelligent or stupid, . . . lazy or active.”
Nonetheless, the Essai went on to say, “the climate, the style of life, of
work, and of industry necessarily have general and uniform influences
on this diversity of types.” It was therefore legitimate to speak of the par-
ticular “habits of the Colonies.”

As this same book demonstrated, the adulation of Montesquieu in
Saint-Domingue could go so far as to reach frankly racist levels.
Expressing impatience with the sentiments of “philosophy and human-
ity” even while denouncing slavery as contrary to natural law, the Essai
argued that blacks were better off under French control than as the
“absurd victims” of African “despotism.”

Sugar, coffee, and indigo . . . can only be cultivated by negroes;
and I believe that until these people can raise amongst themselves
a Montesquieu, they will more closely approach the condition of
rational men by becoming our laborers than by remaining subject
in their country to the excesses of brigandage and ferocity.”

Though other colonial jurists were not nearly as inflammatory
about the matter as this, the Essai’s approach to the Caribbean labor
regime was typical of creole writings: first the condemnation of slavery
in the name of jus naturale, then its qualified defense in the name of
environmental “necessity” and local custom, and finally a closing state-
ment or two about the need to restrain the more savage of the slave-
holders.® In this sense the Essai’s invocation of Montesquieu had a
perverse sort of logic to it, in that De [ ‘esprit des lois seemed to have inau-
gurated the Enlightenment tradition of equivocating on the issue of
black bondage.

THE CUNNING OF “LOCAL KNOWLEDGE”

Behind the deification of connaissances locales, of course, lay some very
worldly interests. Those interests were affected by the application of
Parisian customary law and royal legislation to the colonies, a policy that
constituted the cornerstone of the monarchy’s effort to “reduce” the
Caribbean islands to manageable form. Before the assumption of full-scale
control by the monarchy in 1685 (the year the Code Noir was promul-
gated), the colonies had been governed by a relatively anarchic mix of
mercantilist and renegade elements. The colonial courts, it was said repeat-
edly, had failed to exercise care in the observation of the King’s ordinances.
Only a strict, “point-by-point” application of the laws of the monarchy
could safeguard the principle of juridical certainty and stability.””

For the jurists of Saint-Domingue, on the other hand, this policy
had to be seen as the source of all manner of troubles. Raynal’s and
Malouet’s Essai provided a useful, occasionally sardonic laundry list of
these complaints:

Litigation [in the colonies] bears on objects of interest absolutely
foreign to those that occupy us in France. Thus it seems that in
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preserving the spirit of our Laws and customs, they should have
been combined and modified according to the cases and types
appropriate for a Colony; because a proprietor is not a bourgeois, a
plantation is not a small farm, nor a fief; Negroes are hardly peas-
ants, credits and mortgages no longer have the same character,
partitions among direct or collateral inheritors can not be sub-
jected to the same subdivisions. You annihilate manufacturing if
you divide the land, Negroes, and buildings into four or five parts;
the majority are not even susceptible to partition.®®

Both Hilliard-d’Auberteuil’s Considérations and Petit’s Droit public set
forth remarkably similar litanies of grievances.” This was far from coin-
cidental, for the magistrates and lawyers of Saint-Domingue were the
principal spokespersons for the colony’s large plantation owners, most
of whom were heavily indebted to metropolitan merchants for past sup-
plies of slaves and luxury goods. Indeed, many of the conseillers who sat
on the two high courts (Conseils Supérieurs) of SaintDomingue were
themselves proprietors of vast sugar, coffee, and indigo estates.

This background helps to explain why the jurists invested so much
of their energy in devising particularized and technical legal arguments
about the “contradictions” of colonial law. The laundry list of com-
plaints in the Essa: is only a terse allusion to these arguments, which
filled the better part of d’Auberteuil’s two-volume Considérations (recall
that the latter work was subtitled “Ouvrage politique et législatif”).*
Behind the notion that “Negroes are hardly peasants,” for example, lay
a confusing jumble of customary landlord-tenant law and the doctrines
of the Roman law of slavery.” It hardly needs saying that this comment
reflected concerns about the ability of masters to control their slaves
with an unfettered hand. The phrase “credits and mortgages no longer
have the same character” was shorthand for a complicated set of dis-
tinctions between “mobile” and immobile” property and the conditions
under which creditors could seize either kind from insolvent debtors.
This was not a minor concern for colonial proprietors who often faced
the possibility of losing their slaves in unrelated actions brought by met-
ropolitan merchants for the recovery of overdue loans.” Finally, refer-
ence to the “annihilation” of “manufacturing” advertised profound
anxieties about the application of the Parisian customary law of inheri-
tance to large plantations. The coutume de Paris, argued the jurists,
reduced profitable estates to irrational proportions, favored inexperi-
enced, absentee landlords at the expense of creole proprietors, and
generally disrupted the flow of the plantation economy.®

Little wonder, then, that colonists saw Parisian custom as “barbarous
in America.” In a society “without laws” it was only natural for legisla-

tors to derive their rules 4 la Montesquieu from “the sky and its influ-
ence, the soil and its products.”® The colony’s positive law seemed to
offer nothing more than a hopeless mass of contradiction and confu-
sion. But for all the resonance of moeursin Saint-Domingue, localism was
never the only reaction to this state of affairs. Nor could it be, for weighty
interests required the mediation of legal institutions, and those institu-
tions demanded clear and unambiguous rules upon which to base their
decisions.” The metropolitan administration was clearly unwilling to
indulge the party of local custom in these matters, but it was no more sat-
isfied with the status quo than its feisty critics in the Caribbean. Indeed,
the difficulty of drawing sharp lines between agents and opponents of the
monarchy in the colonies was such that one pamphlet could address the
king in the following terms: “Sire, your court is creole.”® As in France,
the royal administration outre-mer was never one unitary entity acting
according to a set of coherent and consistent motives.

For these and other reasons, the impulse to systematize went hand
in hand with the impulse to particularize. Perhaps even more than their
counterparts in the metropole, the lawyers of prerevolutionary Saint-
Domingue could sense the paradoxical nature of the impending age of
codification. Among them was a savvy student of Montesquieu named
Moreau de Saint-Méry, a creole jurist who would become the prophet of
this new age and all of its unfolding contradictions.

FIXING THE COLONIAL CODE

Several attempts to syncretize custom and uniformity were made as far
back as 1716, 1738, and 1758. Emilien Petit, author of the previously dis-
cussed Droit public, ou Gouvernement des colonies frangaises, was hired in
1761 to “collect together” and “perfect” the laws of the colonies.® He
produced several manuscript volumes for colonial codes in the fields of
civil procedure and criminal law that were never published.” Petit was
also involved with the establishment in 1761 of a “Commission for the
Legislation of the French Colonies.” The immediate goal of this com-
mission seems to have been the compilation of a compendium (recueil)
of colonial laws, not a code per se. Even so, the monarchy seems to have
thought better of the idea after it had taken hold in the colonies: in
1768, another arrét was issued suppressing the king’s own commission.
What was it about the project of a colonial compendium, the pre-
lude to a code, that might have resulted in such embarrassingly self-
defeating policies? One possible answer is hinted at in the preface to
Petit’s Projet d’ordonnance criminelle, which lays the evils of colonial
Jjurisprudence at the feet not simply of metropolitan law per se but also
the colonial courts whose task it was to register and administer that law.”
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“Codification,” R. C. Van Caenegem observes, “was historically a weapon
against the judiciary.”” From this perspective, the monarchy’s seeming
inability to move forward with a colonial code owed as much to a power
struggle between creole magistrates and bureaucratic agents as to the
incoherence and contradictions of colonial laws. Only by going over the
heads of the colonial magistrates altogether could the monarchy side-
step this conflict, but such an approach must have seemed unrealistic so
long as all the knowledge necessary to construct a code of laws was held
by figures such as Petit. What was needed was a member of the judiciary
who did not so identify with that institution that he would see in the
idea of a colonial code nothing more than a plot to wrestle discre-
tionary power away from the hands of local tribunals. A creole judge
who also harbored ambitions to wield authority in metropolitan politics
would be the perfect candidate.

Born in Martinique in 1750, Moreau de Saint-Méry was the heir to
a long and proud tradition of family service in the colonial judiciary.”
After leaving his native island in 1768 to pursue a law degree in Paris,
he returned to the Antilles in 1774 fully expecting to become a barris-
ter in Martinique. But a shortage of funds forced him to disembark
instead at Cap Francais, then the bustling commercial capital of Saint-
Domingue. In 1776, as an avocat attached to the Conseil Supérieur for the
colony’s northern district, he started to put together a massive collec-
tion of manuscript legal documents that an earlier creole jurist, dis-
couraged by the effort’s massive scope and unrelenting tedium, had left
unfinished. When the Marquis de Castries became minister of the
Marine in 1780, he retained Moreau to complete research on this pro-
ject and to begin the task of transforming the compendium into a code.
In short, Moreau was finally involved in redacting the great colonial
panacea that had been the monarchy’s goal for decades. The first of six
volumes of the Loix et constitutions des colonies fran¢aises was published in
1784 and distributed to an initial group of 30 illustrious subscribers, the
first of whom was the king himself. The next year Moreau was
appointed to a much-coveted seat on the colonial bench.

The Loix et constitutions was an enormous collection over five-thou-
sand pages in length documenting in minute detail the legal and
administrative history of French colonialism in the Caribbean from its
inception down to the eve of the Revolution. For the monarchy Moreau’s
work must have seemed the final step on the road to “fixing” a colonial
code and thereby containing creole discontent in Saint-Domingue.”
But as in the debates over the French constitution, two very different
meanings could be ascribed to the notion of “fixation”: a massive aggre-
gation of the extant laws of the colonies, or a thoroughgoing systemati-
zation resulting in the promulgation of entirely new, more general

principles and rules.” The various attempts to codify French law outre-
mer had always wavered between these poles without seeming to settle
definitively on either one. To compound the problem, Moreau himself
seems to have viewed the Loix et constitutions in terms of a somewhat
broader range of purposes than the domestication of creole agitation.
Like his benefactors, Moreau was determined to streamline and simplify
colonial jurisprudence “by more certain principles.”” But just what
Moreau understood by these “principles” was another matter alto-
gether. In the preliminary discourse to the Loix et constitutions, he would
think through the problems of colonial law in such a way as to give the
project of codification a distinctly unexpected twist.

Moreau’s primary insight was to recognize that “a conscious and
universal reorientation of legal life” in Saint-Domingue would not suc-
ceed unless it was accompanied by a theory of colonial society consistent
with the political culture of créolité. The preliminary discourse thus gives
every indication of having been written for the domestic consumption
of two very different audiences. At the same time, it reads like some-
thing of a manifesto for the imperial future of France, delicately weigh-
ing the implications of any shift in the systemic balance of power
between metropole and colony. Acknowledging that the “specific
Administration of the colonies” was but “a branch of the Administration
of the Kingdom,” Moreau nonetheless asserted that

it is not possible to link the colonies to this general system without
their influencing that system in turn, and in a more or less appre-
ciable manner at that. Thus, only the proper combination of this
sort of action and reciprocal reaction can give rise to the greatest
common good.”

The concept of “reciprocity” was central to Moreau’s understanding
of colonialism: it distinguished his approach from the polemics of cre-
ole publicists on the one hand and the “false ideas” of metropolitan
administrators on the other.” By tempering metropolitan “actions” with
creole “reactions,” the government of Saint-Domingue would be able to
transcend the most intractable obstacle in the way of colonial reform:
interest. “How many special and opposing interests to combine and to
reconcile!” Moreau lamented. “Even when one believes one has pre-
pared and calculated for everything, an obstacle often remains in the
execution, and the project wisest in appearance is blocked.””

Now that the colonial code was no longer a distant prospect on the
horizon but a very real imperative, it was “more essential than ever that
a deft hand guard the balance between the colonies and the metropole
and allow it to tilt only in the direction of the State.”® The key to main-
taining this balance, Moreau argued, was to provide a set of principles

UDIQQUDT) Y1 UL NAANDSIIUOTAT



MALICK W. GHACHEM

that would “stabilize” the colonial system, a system “that has thus far
resulted only in measures lacking a sense of interconnection.” Not sur-
prisingly, these principles were to be found in the province of legisla-
tion. Departing from the traditional mantra of creole lawyers, Moreau
avoided a head-on confrontation with the coutume de Paris and argued
instead that the primary problem of colonial legislation was administra-
tive instability. The successive governors and intendants of Saint-
Domingue had issued an endless series of “contradictory and multiple”
decrees, leaving colonial law in a state of “continuous fluctuation” and
uncertainty.®

But Moreau did not take this confused state of affairs as a license to
promulgate an entirely new body of laws for the colonies. Rather, it was
necessary to proceed on the basis of already established policies that
had been designed for “a People existing for more than a century.”
Then, reasoning by “relation” and “analogy,” it would be possible to
compare these laws with each other, examining them in light of colonial
“moeurs” and “current events”:

It is not that the legislation of the colonies can be perfected with-
out new laws, but rather that such laws must be kept to a mini-
mum; the objects with which they may concern themselves being
but an extension of previously promulgated laws, the new regula-
tions, properly speaking, will consist only in the natural develop-
ment of the old ones.®

With these words Moreau attempted to resolve the tension between
the metropolitan and creole understandings of codification. Rather
than an ambitious rationalization of law from the top down, Moreau’s
code des colonies would work from the colonial ground up, relying on
those time-tested practices embodied in the “specific legislation of this
superb province.”®

This formulation of the matter still left a number of issues undecided,
however. To begin with, if the corpus of colonial laws had already been cor-
rupted by the contradictory influences of arbitrarily issued administrative
decrees, it was unclear precisely what principles would be used in sorting
out the good from the bad in this “specific legislation.” Moreau’s only
remedy was to reassert the received creole wisdom about the virtues of
local knowledge, and the preliminary discourse accordingly rambles on
for several pages in a discussion of the necessary relationship between law
and the “moeurs,” “climate” and “character” of a people:

Nothing can take the place of local knowledge. With the immortal
Montesquieu, we submit that laws must always cater to the genius,
moeurs, and essential needs of those for whom they are destined . . .

But is it not in the study of laws and of the history of this country
that one must seek this prerequisite, absolutely necessary
knowledge?®

The circularity of this all too familiar argument was exceeded only
by its ineffectiveness in addressing the concrete dilemmas facing colo-
nial legislators. To Moreau this may not have seemed as grave a problem
as in fact it was, for he correctly saw the code des colonies as involving a
fundamentally political conflict between largely incompatible goals. Just
as it was the task of colonial administrators to balance metropolitan
“actions” against local “reactions,” Moreau would use his preliminary
essay to temper the discourse of codification—and its emphasis on uni-
formity and conformity—with the more palatable language of custom-
ary law.

The result was a prescription that, in seeking to appease both the
impulse to codify and the pressure to customize, ultimately satisfied nei-
ther. Moreau was able to avert this problem only by leaving an even
larger matter unresolved: the precise contours of the colonial code
itself. For even as he slighted an innovative jurisprudential scheme in
favor of relying on the existing body of colonial laws, Moreau spoke of
the massive Loix et constitutions as the mere

base of the Edifice that we wish to raise. . . . It is this base that
must serve as a repertory and as a prescription for the design of a
new body of legislation; . . . it is a corpus of law anatomically pre-
sented . . . the careful study of which is made to precede all inter-
pretation and reform.*

Moreau clearly had more in mind by the phrase “colonial code”
than simply compiling in meticulous detail the totality of colonial laws
from 1550 to 1784. He wished no less than to “perfect” the legal frame-
work of colonial life, to set it on thoroughly determinate foundations.
But it was precisely this that the traditions and tensions of colonial pol-
itics would not permit.

The Loix et constitutions thus remained a hybrid, more than a ran-
dom compilation and less than a formal code but finally something in
between. As both an intellectual abstraction and as a concrete political
document, the colonial code was perhaps destined to acquire the per-
manent status of a work-in-progress. But however incomplete, the Loix
et constitutions set Moreau’s career on a radically new course. It also
helped set in motion a political dynamic that was to end only with the
irreversible divorce between colony and metropole Moreau struggled so
hard to forestall, thereby bringing the dialectic of the colonial
Enlightenment to a culmination. When that split began to appear immi-
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nent, even this most loyal and creole of colonial servants knew it was
finally time to leave “an immense country populated with slaves,
restrained by a handful of free men.”"

The early years of the French Revolution would make clear Jjust how
far Moreau had succeeded in effectuating a reorientation in the legal
consciousness of the colonies.™ After returning to France for the last
time in 1788, Moreau threw himself into the flurry of political agitation
on behalf of the Third Estate of Paris, successfully running for president
of that estate’s Assembly of Electors. At the same time he preserved his
bridge to the world of colonial affairs, serving as the outspoken leader of
the Martinique delegation to the National Assembly while quietly lobby-
ing for a royal nomination as intendant of Saint-Domingue. Only the
stunning accusation that Moreau had called for emancipation of the
slaves in a May 1789 speech before the Assembly of Electors kept him
from rising even higher up the ladders of metropolitan and colonial pol-
itics. He was able to demonstrate the fabricated nature of the charge, but
this did not prevent Moreau from becoming a pariah in the colonies.®

Saint-Domingue would finally get its code, but only after a full-scale
slave rebellion culminated in the establishment of an independent
Haiti in 1804. That same year the long struggle to systematize the civil
laws of France was finally brought to a close. In 1828, a diminutive vol-
ume entitled Les Six Codes d’Haiti was published in the new capital of
Port-au-Prince. Modeled on the various Napoleonic codes, the volume
contained within its slender covers that “unambiguous fixation of the
law” that had always seemed to elude the French monarchy.” As for the
new nation rising slowly from the ashes of old Saint-Domingue, codifi-
cation was only the beginning of its sorrows.

AFTER POSTCOLONIALISM

The notion of a colonial Enlightenment gnaws at the modern con-
science. For those who see in eighteenth-century thought a kind of eth-
ical compass, associating the term “Enlightenment” with the legal
philosophy of a slaveholding society seems inconsistent at best and
morally dubious at worst. Philosophes such as Montesquieu and Raynal,
according to this line of thinking, were prophets of individual auton-
omy and critical humanism, heroic progenitors of the abolitionist move-
ment, not the instruments of legitimation for a creole culture that was
willing to maintain its racist privileges at almost any cost.”

The great achievement of postmodern thought has been to unset-
tle this warm and fuzzy view of things. However uncomfortable it may be
for us to recognize, the transatlantic political culture of prerevolution-
ary France did indeed generate a “colonial Enlightenment,” a move-

ment of ideas that looked for inspiration to the very same thinker who
is so often identified with modern liberalism: Montesquieu. The
colonists’ selective reading of him facilitated this paradox but does not
fully explain it, since the dilemmas of colonial law were built into the
logic of De Uesprit des lois itself. But postmodernism has triumphed in
revising our picture of eighteenth-century thought only at the cost of
imposing its own oversimplification, one that sees in the Enlightenment
and its apostles so many dark harbingers of later tragedies. Often
denounced as a hegemonic, totalizing effort to construct universal
morality and law, the Enlightenment has been deprived of its complex
character as “an event, or set of events . . . located at a certain point in
the development of European knowledge.”?

For this reason, the efforts of postmodern and postcolonial scholars
to endow the particular and the peripheral with an inherently positive
value—by way of reinforcing postmodernism’s negative image of the
Enlightenment—make little historical sense. If anything, the experience
of French colonial law in its formative period should make these scholars
wary of attempts to organize politics around the principle of local knowl-
edge. But that is hardly the point of understanding the Enlightenment as
a contingent complex of events whose meaning, said Foucault, must be
sought in “a series of historical inquiries that are as precise as possible.™*
Perhaps, as more of this historicizing work registers with contemporary
theory, the once harmonious chorus of “the Enlightenment” will give way
to a cacophony of disparate voices. Foucault himself seems skeptical of
this possibility; in his words, “[we] must try to proceed with the analysis of
ourselves as beings who are historically determined, to a certain extent,
by the Enlightenment.” Be that as it may, to the extent that concepts
such as the colonial Enlightenment continue to clash with and thereby
complicate our sense of the moral content of eighteenth-century
thought, they will serve a useful role.

There is another reason why we should persist in wrestling with his-
torical incongruities of the sort afforded by Montesquieu’s posthumous
Caribbean career. Though it remains a well-kept secret in France, colo-
nial historians are the trustees of a valuable perspective on modernity. In
Tocqueville’s version of this inheritance, the history of empire is a stage
on which the authentic tendencies of metropolitan politics reveal them-
selves. “When I want to discover the spirit and vices of the government
of Louis XIV,” he wrote, “I must go to Canada. Its deformities are seen
there as through a microscope.” Liberated by the absence of “feudal tra-
ditions” in the colonies, “nothing prevented the central power from
abandoning itself to all its natural inclinations.”” But Tocqueville was not
the first person to exploit the colonies as both metaphor and laboratory
for the Old Regime, nor did he fully exhaust their potential as a heuris-
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tic device. Three years before the Revolution a jurist named Francois de
Neufchateau gave a speech before the high court for the northern dis-
trict of Saint-Domingue in which he made the following claim: “It is a
great advantage of the state of our colonies that they conduce more eas-
ily than the kingdom to the introduction of useful reforms.”*

Thus, eighteenth—century writers themselves seemed attuned to the
possibilities of empire as a privileged locus of analysis wherein no
shadow falls between the act and the intention. Unlike Tocqueville, who
was more interested in identifying the “vices” and “deformities” of abso-
lutism than in teasing out its virtues, Neufchateau sought rather vainly
to portray the New World as a streamlined version of the Old. For our
purposes, though, the real excitement may lie in the space between these
two complementary perspectives, a space in which the colonies can be
seen to form islands of metropolitan history not quite real and yet not
wholly imaginary either. And in that sense, scholars of the
Enlightenment might do well to follow Montesquieu on a Caribbean
voyage of their own.
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