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THE SECOND NUREMBERG LAW:
MAKING NAZI CITIZENS

The two anti-Jewish measures we call the Nuremberg Laws.
today, and whose text was read out by Hermann Goéring at the
Party Rally of Freedom, are so brief that their principal provisions
can be quoted in full. As the New York Times correctly reported
the first of them, the Reichsbiirgergesetz, the Reich Citizenship Hméu

commonly called the Citizenship Law, established a distinction

b . o
between “citizens of the Reich” (Rezchsbiirger) and mere “nation-

als” (Staatsangehorige). Its aim was to restrict full political rights to
members of the German Volk, the mystically understood national
German race community (adjective form vélkisch):

Reich Citizenship Law

§1

(1) A national [Staatsangehoriger] is any person who
belongs to the mutual protection association [Schutz-

verband] of the German Reich, and who owes special
duties in return.

(2) Nationality [Staatsangeborigkeit] is acquired through
the provisions of the Law on Membership in the
Reich and the State.
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§2

(1) A Reich citizen is exclusively a national of German
blood, or racially related blood, who demonstrates
through his conduct that he is willing and suited to-
faithfully serve the German Vo/k and Reich.

(2) The right of Reich citizenship is acquired through the
conferral of the brevet of Reich citizenship.

(3) The Reich citizen is the sole bearer of full political rights,
to be exercised according to the measure of the laws.*®

The second, the Gesetz zum Schutze des deutschen Blutes und der
deutschen Ebre, the Law on the Protection of German Blood and
" German Honor, commonly called the Blood Law, banned mixed
marriages and sexual relations between Jews and Germans, as well
as the employment by Jews of German women as household ser-
vants. It made two distinct provisions about mixed marriages: first,
that they were void as a matter of civil law, and, second, that they
constituted a criminal offense. (The Blood Law also included a sar-
castic provision permitting Jews to fly their own Jewish flag; when
Goring read that provision out at the rally, the assembled Reichstag

delegates, it is reported, “roared with laughter.”)*” The Blood Law

left unresolved the difficult question of who counted as a “Jew.”

Law on the Protection of German
Blood and German Honor
Deeply moved by the recognition that purity of German blood
is the prerequisite for the continued existence of the German Volk,
and inspired by the unbending will to secure the German nation
for all time to come, the Reichstag has unanimously voted the fol-
lowing law, which is hereby promulgated:
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§1

(1) Marriages between Jews and nationals of German
- blood or racially related blood are forbidden. I such
marriages are nevertheless entered into they are null
and void, even if they are concluded abroad in order
to evade this law.

(2) Actions to nullify such marriages are brought by the
state prosecutor.

§2

Extramarital intercourse between Jews and nationals of
German blood or racially related blood is forbidden.

§3

Jews may not employ female nationals of German blood
or racially related blood under the age of 45 years in their
household.

§4

(1) Jews are forbidden to raise the Reich and Zm&os&
flag, and to display the colors of the Reich.

(2) However they are permitted to display Jewish colors.
The exercise of this right stands under the protection
of the state.

§S

(1) Any person who violates the prohibition of § 1 shall
be punished by imprisonment at hard labor.*
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(2) Any male person who violates the prohibition of § 2
_shall be punished either by ordinary imprisonment or
by imprisonment at hard labor.

(3) Any person who violates the prohibitions of §§ 3 or 4
shall be punished by ordinary imprisonment for up to
a year and by a fine, or by cither of these penalties.”!

After Géring had finished reading these ugly decrees, reported
the New York Herald Tribune,a Republican newspaper that was one
of the few in America to headline the racism of the Nuremberg
Laws, the assembled Reichstag members, “six-hundred odd men,
the bulk of them in brown uniforms, leapt to their feet” in a display
of enthusiasm.*

The question we must ask is whether the Nazis gleaned any
American inspiration in the making of this program of persecu-
tion. Here it is essential that we begin by posing the question cor-
rectly. We must recognize what the Nuremberg Laws did not say,
and conversely what American law of the era did say. The Nurem-
berg Laws did not aim to set up a system of segregation or apart-
heid. Their twofold purpose was to create a new Nazi law of citi-
zenship, alongside a new Nazi law of sex and intermarriage, which
] will call by the American name “miscegenation? As for America,
citizenship and miscegenation were both central to American in-
terwar race law. Segregation was only a part of it.*

The last point deserves some emphasis. When Americans think
about their legal history of race today, they can find it hard to shake
off the fascination with Jim Crow segregation in the South. In the
1950s Brown v. Board of Education became the pivot on which our
understanding of modern American race law turned;* and we have
commonly framed American race questions around the conflict
between Brown and Plessy v. Ferguson ever since. In the American
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collective memory, race law involves first and foremost separate
schools, separate water fountains, seating at the back of the bus,
and so on—the practices that triggered the great sit-ins, protests,
and violent clashes of the early civil rights era. The identification
of race law with segregation has shaped all of the English-language
literature on American influence in Germany; that is why, when
scholars have wondered whether American race law influenced
the Nazis, what they have wondered about is the significance of
“American segregation laws.”* But there was always much more to
American race law than segregation, as Europeans of the interwar
period well knew; and we will not understand how Nazi lawyers
viewed “Nordic” America unless we bear that fact in mind.
American race law, pre-Brown, sprawled over a wide range of tech-
nically distinct legal areas, including not only “separate but equal”
segregation under the rule of Plessy, but also Indian law,* anti-
Chinese and -Japanese legislation,* and disabilities in civil proce-
dure and election law.¥ America was particularly notable for its
creation of novel forms of de facto and de jure second-class citizen-
ship for blacks, Native Americans, Filipinos, and Puerto Ricans.*
Anti-miscegenation laws on the state level featured especially prom-
inently;* they would be eliminated only at the tail end of the
civil rights era, with Loving v. Virginia in 1967.5* So did immigra-
tion and naturalization law on the federal level;*® de facto race-
based immigration and naturalization practices would survive un-
til the Immigration and Nationality Act of 1965, which came into
full effect only in 1968.5 Some aspects of this extensive body of
American race law were closely linked to eugenics; immigration
and anti-miscegenation laws in particular were often described as
measures related to the eugenic maintenance of a racially healthy
population.’s Other aspects, however, like segregation and the cre-
ation of forms of second-class citizenship, had nothing to do with
eugenics as such. They represented a different mode of exclusion
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and persecution, involving legal degradation rather than popula-
tion engineering.

And in all of these areas the United States stood out for the en-
ergy and innovativeness of its law. Early twentieth-century America
was the global leader in race law, admired around the world for the
vigor of its legislation; in this the Nazis were not alone. As in so
many areas, this was one where American creativity shone.

AMERICA: ._._._,m GLOBAL LEADER
IN RACIST IMMIGRATION LAW

American anti-miscegenation law is a topic for the next chapter.
For now, I begin with the American law of immigration, natural-
ization, and citizenship.

To some extent, what Nazi lawyers found intriguing about
America extended back to the same Founding Era that was high-
lighted by Nazi world historians. America, as Nazi authors knew,
had a history of racial exclusionism that dated to the earliest years
of the Republic: When the first Congress met, among its many his-
toric enactments was the Naturalization Act of 1790, which opened
naturalization to “any alien, being a free white person.”* This was,
as a Nazi commentator observed in 1936, an unusual measure for
the time: racial restrictions were not unheard of in the eighteenth
century, but they were not common.*’

For the most part, though, the America that appealed to the Na-
zis (and other European racists as well) was the America of the late
nineteenth and early twentieth centuries. As one leading Nazi au-
thor summarized American immigration history in 1933, “[u]ntil
the 1880s, a liberal freedom-oriented conception led the United
States to regard itself as the refuge of all oppressed peoples, and
consequently limitations on immigration, to say nothing of bans
on immigration, were considered irreconcilable with the ‘free’ Con-
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stitution”® That is not to say that there were no restrictions at all
before the 1880s. In the antebellum period a number of states, es-
pecially in the Midwest, introduced legislation aiming to prevent
free blacks from settling,” while in the 1850s Connecticut and Mas-
sachusetts introduced literacy tests in the hope of keeping undesir-
able Irish immigrants at bay without formally excluding them.®
Nevertheless, taken in the large, the United States was a country of
open borders during the first two-thirds of the nineteenth century,
and of course it was a country that attracted large migrations from
Europe.

Beginning in the late 1870s, however, American immigration
and naturalization law took a different turn. The shift had to do
largely with the appearance of Asian immigrants. Late nineteenth-
century American immigration legislation was directed in particu-
lar against Asians,? beginning especially with the Chinese exclu-
sion legislation in California in the 18705, and on the national
level in 1882.% Would-be Japanese immigrants were targeted as
well, in a history of many decades that gave rise to dangerous dip-
lomatic friction between the Japanese Empire and the United
States.® But by the end of the century, exclusionist campaigns began
slowly to move beyond the perceived problems of Asian immigra-
tion to focus on Europe as well. An especially important 1896 bill
aimed to restrict immigration through the use of literacy tests.%
That legislation was vetoed by President Cleveland,? but it was fol-
lowed by a series of twentieth-century measures. First came the Asi-
atic Barred Zone Act of 1917, which (as it name suggests) marked
out a vast area of Asia as the home of undesirables, to be barred
alongside homosexuals, idiots, anarchists, and more.® That was
followed by two major pieces of “national origins” immigration
and naturalization law: the Emergency Quota Act of 1921% and
the Immigration Act of 1924.7° The latter in particular was mani-

festly “race-based,” favoring “the ‘Nordics’ of northern and western
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Europe over the ‘undesirable races’ of eastern and southern
Europe.”

It is important to note that the United States was not alone in
introducing such measures. In particular, as the Nazis were very
much aware, America was part of a broader historically British
world. British imperialism deposited a network of “free white men’s
democracies” around the globe, displaying a common commitment
to maintaining what Columbia professor J. W. Burgess influentially
praised in 1890 as “ethnically homogeneous” states.” These included
Canada and New Zealand;” Australia, home of anti-Chinese agita-
tion linked to similar agitation in California beginning in the late
1840s;™ and of course South Africa.”> A British demographer de-
scribed this Anglophone world in 1936 this way: “[Tlhere are few
gaps in the ring fence which has been erected in the last 50 years
by the United States and the Dominions in order to exclude non-
Europeans.””¢ As we shall see, the Nazis knew this Anglophone pat-
tern well, and looked for their models not only in the United States,
but more broadly in the British Dominions.

Nevertheless by the latter part of the nineteenth century, it was
the United States that occupied the place at the vanguard, in the
eyes of Germans and others as well. From the late nineteenth cen-
tury onward the United States came to be regarded as “the leader
in developing explicitly racist policies of nationality and immigra-
tion,””” and American immigration and naturalization practices
were attracting plenty of notice in Europe well before the emer-
gence of the Nazi movement.

Some of the attention came from Europeans on the left who de-
plored the American developments. Hostile commentary was par-
ticularly noticeable in the French literature: French observers, with
their own republican tradition of “liberty, equality, and fraternity,”
were often taken aback by the frank racism of American democ-
racy. When the French social thinker André Siegfried published
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his study of American society in 1927, for example, he treated im-
migration policy as fundamental to the workings of a disturbing
broader pattern of American racism.”® Other French authors saw
America similarly”

But there were also foreigners who looked more favorably on
the American experiments. American immigration law was influ-
ential throughout the Anglophone world,* and it attracted conti-
nental Europeans as well.® It is particularly important that Ameri-
can immigration law caught the attention of one influential book:
the late nineteenth-century Handbook of the Jewish Question by
Theodor Fritsch. Fritsch was the man responsible for publishing
the German editions of both The Protocols of the Elders of Zion and
the anti-Semitic writings of Henry Ford. This figure, one of the
guiding lights of German anti-Semitism, featured the United States
in the opening pages of his Handbook, which-would be reprinted
over and over again in the Nazi period. Late nineteenth-century
America was a country, wrote Fritsch, that had finally learned the
error of its egalitarian ways: “America, soaked in ideas of freedom
and equality, has hitherto accorded equal rights to all races. But it
finds itself compelled to revise its attitudes and its laws and cre-
ate restrictions on Negroes and Chinese.”® To Fritsch, the history
of American immigration law offered a parable on the dangers of
ignoring race in favor of a foolish egalitarianism. As we shall see
shortly, Hitler and other Nazis would often repeat Fritsch’s inter-
pretive line.

AMERICAN SECOND-CLASS CITIZENSHIP

Immigration and naturalization law was only part of what made
the United States a late nineteenth-century leader. Alongside it came
American citizenship law. Over the same decades of the late nine-
teenth century, the United States was developing some distinctive
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forms of second-class citizenship. Mark Mazower summarizes some
of these forms, and speculates that the American law of second-class
citizenship would have been of interest to Nazi lawyers as they set
out to create their own form of second-class citizenship for Jews at
Nuremberg: “Inside the USA (whose racial laws and eugenics move-
ment had earned Hitler’s praise in the 1920s) native Americans were
viewed up to 1924 as ‘nationals’ but not citizens—a distinction that
late nineteenth-century American commentators acknowledged to
be the prerogative of ‘a great colonial power’; Puerto Ricans were de-
fined constitutionally much as the Germans later did the Czechs—
they were ‘foreign to the United States in a domestic sense.””* Mazower
is right: he is right, as we shall see shortly, that Hitler, following in
the footsteps of Theodor Fritsch, admired American race law; and he
is right that the treatment of Native Americans and Puerto Ricans,
‘both carefully discussed in the German legal literature,* offered
models of second-class citizenship that intrigued Nazi policy mak-
ers. But the full story also includes two other especially important
populations, Filipinos and especially American blacks. .
Especially American blacks. The problem of black citizenship is
a very old one in America, with a history too long and complex to
be rehearsed here. What matters most for my purposes, and what
mattered most to Nazi observers, were the developments in the
creation of second-class forms of black citizenship that dated, once
again, to the later decades of the nineteenth century. During the
antebellum period, blacks were denied citizenship status in one
of the most reviled decisions in American constitutional history,
Dred Scott v. Sandford,® which was instrumental in triggering the
Civil War.® After the victory of the North, Dred Scott was over-
turned, as black citizenship status was in principle guaranteed by
the Fourteenth and Fifteenth Amendments.*” But with the collapse
of Reconstruction, blacks, especially but not exclusively southern
ones, were deprived of meaningful political rights by a host of late
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nineteenth-century legal subterfuges, designed to evade the stric-
tures of the post-Civil War Constitution.

The right to vote in particular was denied to virtually all south-
ern blacks. The techniques involved included, notably, literacy tests,
a device that had first been used by Connecticut and Massachusetts
in the 1850s as a means of introducing covert racial restrictions in
immigration.® Literacy tests were a clever and influential American
legal invention, imitated by the Australians in their own racially re-
strictive immigration legislation of 1901, and recommended by the
influential James Bryce for the Anglophone world more broadly.*
Alongside literacy tests came “grandfather clauses,”® limiting vot-
ing rights to those whose ancestors had voted before emancipation,
poll taxes, and more, including the creation of a system of political
primaries that guaranteed exclusive rule to the Southern Demo-
cratic Party.”* The Supreme Court did not hesitate to validate such
stratagems, despite the guarantees of the Reconstruction Amend-
ments.”> The net result was that American blacks, while de jure citi-
zens, were de facto second class.

Here again Europeans, and Germans in particular, took note. In
fact, the black second-class citizenship in America was a source of
real fascination for leading German intellectuals in the decades be-
fore the Nazis’ rise to power. Max Weber was one of them. “Within
American democracy,”wrote Weber ina 1906 newspaper essay, using
an excitable exclamation point, equal voting rights were rights for

“non-coloreds! since for Negroes and all racial mongrels [Misch-

linge] they de facto do not exist.”* (Weber believed this was a typi-
cal product of the Protestant ethic in America;)** Weber was by no
means the only major figure to take an interest in this aspect of
American racism. Eduard Meyer, the immensely erudite ancient
historian, published a book about America that explained the
relevant practices in careful detail: “All means are used to render
the Negro’s right to vote illusory,” he wrote, surveying the wealth
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of legal devices invented by Americans.”® “The English-speaking
Americans,” observed the eminent sociologist Robert Michels,
“deny the Negro any form of equal rights™’ he too worked through
the legal details. Early twentieth-century German authors regu-
larly observed that the political rights of American blacks were, as
standard texts reported, a “dead letter””” despite the guarantees of
the Reconstruction Amendments, those political rights had been

“withdrawn”?® without ever saying so openly, the southern states

had made black voting rights a nullity.”

De facto black disenfranchisement may have been the most strik-
ing and noticeable aspect of race-based second-class citizenship law
in turn-ofthe-century America, but it was not the only one. Also
of considerable importance in the making of American second-
class citizenship was the now widely forgotten case of the Puerto
Ricans and Filipinos. Victory in the Spanish-American War in 1898
brought the United States colonial possessions in Puerto Rico and
the Philippines. The consequence was a minor crisis in American
constitutional law. America had never sought the sort of overseas
imperial power that the European countries had been accumulat-
ing,and the Fourteenth Amendment seemed to leave little room for
the creation of a class of colonial subjects. When America acquired
new territories, the inhabitants were supposed to become citizens.
Nevertheless there was widespread sentiment against granting the
inhabitants of the new territories full citizenship. The Philippines
in particular, which became the site of a nasty American war, was
home to a Pacific population that Americans regarded as belonging
to an inferior, or at least for the moment hopelessly backward, race.
In a series of decisions known as the Insular Cases, the Supreme
Court consented to the creation of a de jure form of second-class
citizenship for the newly conquered populations: the Constitution,
held the Court, permitted these colonial subjects to be treated as
mere “non-citizen nationals.”1®
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The Insular Cases are little remembered by ordinary Americans
today, but they were a subject of intense interest at the end of the
nineteenth century and beginning of the twentieth, and contempo-
rary legal scholars highlight them as a key development in Ameri-
can race law and the making of an “American Empire.”™” Europe-
ans too paid attention: the struggles of democratic America with
the creation of subject status for colonized peoples were a matter
of international interest in the age of European imperialism.!? In
particular early twentieth-century Germans, including some very
prominent scholars, created a substantial literature on American
colonial law in the decades before the Nazis came to power.1%

Perhaps the most striking of these German students of American
second-class citizenship law was Erich Kaufmann, one of the most
eminent, and controversial, German Jewish lawyers of the twenti-
eth century. Kaufmann, a brilliant professor of public and inter-
national law, was a man who felt the pull of the German far right
wing in the 1920s. He associated with proto-fascists in Weimar, and
after the Nazis took power he hung on in Nazi Germany until
1938. Surviving the war in hiding, he returned after 1945 to take
up a prominent professorship (despite the fact that the American
authorities described him as “unsuited for the indoctrination of Ger-
man youth with the values of democracy”).?* This figure from the
cerie world of the interwar right wing, one of a number of leading
Jewish intellectuals whose political sympathies could draw them
“precariously close” to the orbit of fascism,'® made the American
colonial experience the subject of his first book in 1908.

Kaufmann’s book described at great and admiring length how
America, having been called to the historic task of a “colonial ex-
pansion of its possessions and its sovereignty,”' had confronted
the question of “whether an uncivilized population ... can be gov-
erned according to the norms guaranteed by the Constitution to
superior [hochstebenden) citizens.”” Kaufmann devoted attentive
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energy to describing the work of the Supreme Court in the Insular
Cases, and registered his deep respect for the subtlety of American
judges and the “wealth of life and immediacy” to be found in the
American common law. The early twentieth century witnessed the
rise of a cult of a kind of common-law worship in Germany,*® and
Kaufmann clearly participated in it:

At first glance, the picture that [the Insular Cases] offers to us
is exceedingly motley, and almost confusing, especially to an
eye that is accustomed to German decisional law. As we study
it more deeply and reflect on it in an unbiased way, however,
we must concede that there is a wealth of life and immediacy
in these decisions, a thorough intellectual and juristic exami-
nation of the material from the most varied points of view, a
penetrating recourse to the ultimate questions, an impartial
formulation of the arguments for and against, and a proud
appeal to the living legal intuitions of the American people
that lie behind them, which reveals the high legal and politi-
cal talents and the cultivation of the people of the Union.!*?

As we shall see, Nazi jurists too would see much to admire in the “life
and immediacy” of American common-law racism and the “living
legal intuitions” of the American people on which it was founded.
Kaufmann was not the only prominent commentator on the
American colonial experience and its legal consequences. Two fa-
mous scholars, the German Hugo Miinsterberg at Harvard and the
Germanophile Ernst Freund at the University of Chicago, pub-
lished books in German recounting the American adventures in co-
lonial conquest and law.!*® Freund in particular explained how the
United States had created a new category of “subjects without citi-
zenship rights”!"! in so doing, he explained, America had invented
a novel form of law closely analogous to early nineteenth-century
state statutes barring free blacks and the late nineteenth-century
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statutes barring the Chinese. America was pioneering a range of
forms of race-based second-class citizenship.!* There was other
commentary as well: as a leading German journal reported a cou-
ple of years before World War I, in language that anticipated the
Nuremberg Laws, Puerto Ricans and Filipinos had been subjected
to the status of “Schutzbiirger zweiter Klasse,” second-class citi-
zens entitled to the protection of the state, but not to full politi-
cal rights."* America, in the eyes of this German literature, was a
laboratory for experimentation in diminished citizenship rights.

THE NAZIS PICK UP THE THREAD

Thus the Nazi movement emerged in a Europe familiar with
American immigration and second-class citizenship law, and some-
times fascinated by it; and the familiarity and sometime fascina-
tion accompanied the early development of Nazism as well, and
continued into the years of the making of the Citizenship Law
proclaimed at Nuremberg.

In tracking the Nazi strain in the European engagement with
American race law, the place to begin is with the movement’s bible,
Hitler’s Mein Kampf. The second volume of Mein Kampf, published
in 1927, laid out Hitler’s vision for German renewal. That vision
drew broadly on the Nazi Party Program of 1920, five of whose
twenty-five points involved citizenship. The 1920 Party Program
called for sharp limits on citizenship, which was to be restricted
to persons of “German blood,” along with a scheme of disabilities
for resident foreigners, who were to be threatened with expulsion:

4. Only a Volk-comrade [Volksgenosse] can be a citizen [Staats-
biirger]. Only a person of German blood, without regard to
religion, can be a Volk-comrade. Accordingly no Jew can be
a Volk-comrade.
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5. Any person who is not a citizen should be able to live in
Germany merely as a guest, and must be subject to legisla-

tion for foreigners.

6.Only a citizen is permitted the right to decide on the
leadership [Fiihrung) and laws of the state. Therefore we
demand that every public office, regardless of what kind,
regardless of whether it is an office of the Reich, of the
constituent States of the Reich, or any municipality, be
accessible only to citizens. ...

7. We demand that the state obligate itself to provide the
opportunities and wherewithal of life in the first instance
strictly for citizens. If it is not possible to provide suste-
nance for the entire population, then nationals of foreign
countries (non-citizens) must be expelled from the Reich.

8. All further immigration of non-Germans is to be pre-
vented. We demand that all non-Germans who have immi-
grated into Germany since August 2, 1914, be immediately
compelled to leave the Reich."

These demands, which anticipate so much of the far-right agitation
that is troubling Europe again today, established the propositions
that would be fundamental to Nazi citizenship law as it emerged
at Nuremberg in 1935.

In Volume 2 of Mein Kampf Hitler built on the 1920 Party Pro-
gram, developing a more elaborate conception of race-based citi-
zenship. But as he turned to the citizenship problem in 1927, Hit-
ler was able to seize on a source of authority that had not been
available in 1920, in the form of the new American immigration
statutes of 1921 and 1924. The Nazi leader certainly saw things to
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dislike about the United States in this period, hating Woodrow
Wilson, the architect of the Peace of Versailles, and detecting the
lurking influence of Jews in much of American society.'s But it is
a striking fact that praise for American race policies, and envy of
American power, predominated in his pronouncements in the late
1920s, particularly when it came to American immigration legis-
lation. Hitler too, like so many Europeans before him, regarded
the United States as the obvious “leader in developing explicitly
racist policies of nationality and immigration.” His treatment of
citizenship in Mesn Kampf began with a characteristically sarcastic
account of the state of German law:

Today the right of citizenship is acquired primarily through
birth inside the borders of the state. Race or membership in
the Volk play no role whatsoever. A Negro who previously lived
in the German protectorates and now resides in Germany
can thus beget a “German citizen.” By the same token any Jew-
ish child, or Polish child, or African child, or Asian child can
become a German citizen without further ado,

Apart from naturalization through birth there is also the pos-
sibility of subsequent naturalization. . . . Racial considerations
play no role in this whatsoever.

The entire process of the acquisition of citizenship is hardly
different from joining an automobile club.

After demanding the acquisition of citizenship take a more mean-
ingful and elevated race-based form, Hitler then turned to the only
example on the international scene of a praiseworthy order:

There is currently one state in which one can observe at least
weak beginnings of a better conception. This is of course not
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our exemplary German Republic, but the American Union, in
which-an effort is being made to consider the dictates of rea-
son to at least some extent. The American Union categorically
refuses the immigration of physically unhealthy elements,and
simply excludes the immigration of certain THGES, In &nmo re-
spects America already pays obeisance, at _mmmn in tentative mwﬁ
steps, to the characteristic vilkisch conception of the state.

American legal scholars have written a great deal about the racism -
of the 1920s immigration statutes; but they seem not to have S._SD
notice of the startling fact that those statutes were lauded by .E.;_nm
himself as the prime, and indeed only, example of vélkisch citizen-
ship legislation in the 1920s." o
- Hitler continued to speak in such terms thereafter, repeating his
judgment of American immigration law in 1928: \W»Ennnmsm felt
the need, he wrote, deploying standard Nazi terminology, to oA
clude the “foreign body” of “strangers to the blood” of Hrw E_w:m
race; that was the felt need that was expressed in their WBBMMSQOM
legislation.""® He made similar declarations in his amnno.:a woo_ww
the unpublished sequel to Mein Kampf that he mnm.mom in Gwm”
The “Second Book” is indeed striking for its depiction of America
as a racial model for, and future racial rival of, Europe. Some Ger-
man racists in the 1920s portrayed the United States as a nocs.ﬂQ
gravely endangered by race mixing, all too likely to go into decline
unless “the good blood in the Union” could hold off the onslaught
of “a chaos of Vilker made up of Negroes, Jews, mocﬂrnw: Euro-
peans, mongtels, yellows, and undefinables from the B__H.A.no_..mnn
Lands.”? Not so Hitler. By contrast with these fellow racists, the
Hitler of the “Second Book” was notably sanguine about American
prospects.’! Developments in American immigration law, he held,
demonstrated that Americans had seen the light:

The capacity of assimilation for the American Union has given
out, both with regard to the Chinese as well as with regard to
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the Japanese element. People feel this clearly and know it and
for that reason they would most prefer to exclude these foreign
bodies from immigration. In this way American immigration
policies provide confirmation that the previous “melting pot”
approach presupposes humans of a certain similar racial basis
and immediately fails as soon as fundamentally different types
of humans are involved. That the American Union feels itself
to be a Nordic-German state and by no means an international
Vilker-porridge is also revealed by the apportionment of immi-
gration quotas among the European Vo/ker. Scandinavians, that
is to say, Swedes, Norwegians, furthermore Danes, then English-
men and finally Germans have been accorded the largest con-
tingent. Latins and slavs receive very little, and the Japanese and
Chinese are groups that one would prefer to exclude entirely.'2

The happy result of the shift in immigration policies, Hitler con-
cluded, was that America had safeguarded its character as a “Nordic”
state; Europe, he warned, could not hope to compete unless it did
the same. This was the same year in which Hitler was proclaim-
ing his admiration for the American conquest of the West, where
the Americans had “gunned down the millions of Redskins to a few
hundred: thousand”2* this too, he said, offered yet another “Nor-
dic” example that the Europeans would do well to follow. Assessing
some of these writings of the 1920, historian Detlef Junker con-
cludes that for Hitler, America was “the model of a state organized
on principles of Rasse and Raum,” on principles of race and the ac-
quisition of territory for a racially defined Vo/k. Gassert too holds
that Hitler regarded the America of the 1920s, with its unapologeti-
cally race-based immigration legislation and its epic “Aryan” coloni-
zation of the West, as a “race state” that deserved admiration, 126

The views of the Fiihrer on the subject of the “race state,” it goes
without saying, carried immense weight in Nazi Germany.'” Hit-
ler’s discussion of American immigration law in Mein Kampf in
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particular would be cited whenever Nazi jurists discussed prob-:
lems of citizenship after the Nazis took the reins in 1933, and it
set the tone that remained dominant in Nazi writings on Ameri-
can law throughout the early thirties:”” America was a country that
was in some ways weak, and its future as a racist order was per-

haps uncertain, but it remained the leading example of a jurisdic-

tion groping its way toward a race law of the kind essential to the
creation of a vilkisch state, most especially through its sage immi-
gration restrictions. As the National Socialist Monthly put it in No-
vember 1933, echoing Mein Kampf and Fritsch’s Handbook of the
Jewish Question, “The United States of the new world have come to
understand the monstrous danger of the ‘great melting pot of races’
over the course of the last decades, and put a check on bastardiza-
tion through draconian immigration law. . .. To these circles of
tribally related Americans we reach out our hand in friendship.”*
America, as Hitler had written, had taken the tentative first steps;
the moment had come for the torch to pass to Nazi Germany, and
the hope of a spiritual alliance between Nazi Germany and the
white supremacist United States was not to be excluded.

TOWARD THE CITIZENSHIP LAW:
NAZI POLITICS IN THE EARLY 19305

e nuts and bolts of Nazi-era investjgation of

gffortant to set

Before turning to
America’s immigration 3
the stage by establishing som&ggntext abouj e goals of the Nazi
iqula#it is essential to empha-
pot the initial aim of the

d citizenship law, it is j

regime after it took power. In pa
size that extermination of the Jew, PWa
Nazis. In the early years of the/ Mazi regimddeportation and an-
nihilation” were as yet “difj :: to imagine’! thg aim that always
stood “in the foregrougd” was to drive Jews to emifigate, whether
through violence gfthe strect or through the creation 0 egal dis-
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f the early HmwOm
v:ﬁ of the “defini-

tive mo_ce s to the Jewish problem” Am:&@\\m\

The two N :ﬁnavnmm Laws [i.e., the Cigizenship Law and the

Q

Blood Law} \epresent the vnmEEDm f the definitive solution

to Hro JewisIN] BEnB in OQB»DV\ BE:m from the recog:

&

the OQ. an Volk—these laws, and the
supplementary On& \gnces M_m provisions for their execution,
n

complete the legal se .Y aratign of Germandom and Jewdom in
the most important redjr m of life. It has been made forever
impossible for Jewdo \ Q mix itself [Vermischung] with the
German Volk, or to ma\( mixeq up [Einmischung] in state policy,
economic policy o \oEEB_ ,;mem of Germany. If accord-
ing to the mznnﬁpmm laid down in these Laws the Jews still
belong to the Bﬁ\E& protection aSyociation of the Reich and
remain nation w s for the time being, ¥ e definitive solution to ;
the Jewish question can nevertheless ok _% consist in the ter-
ritorial mammmmco: of the Jews from the Gy grman Volk: ie. the

goal of Gfrman Jewish policy is the emigrh gion of the Jews
out of O rmany. '3

A
Annihildtion came later; in the period of concern moH s voow the
Nazi policy was coerced emigration.
We/must bear that fact in mind as we try to ::mmaﬁmna azi citi-

zenghip FS and its Hm_mnos to mnﬁ_ovamca in the United S
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In fact, the topic of black disenfranchisement in the United States
seemed of sufficient political interest that it made its way into mass-
circulation party publications. For example a cheap party magazine,
intended for a broad Nazi readership, the SA-Fiibrer, reported on
the meaninglessness of black citizenship in the United States.!6? So
did a particularly interesting 1936 article, published in Newues Volk
(“New Volk”), a propaganda newsletter produced by the National
Socialist Office on Racial Policy. This striking piece of party race
propaganda, which promised to explain “White and Black in Amer-
ica” to the general German population, opened with a handy map
of the forty-eight states, showing the precise status of American dis-
enfranchisement and miscegenation law throughout the country
under the heading “Statutory Restrictions on Negro Rights.” The ar-
ticle then proceeded with a breezy account of black life and history
in the United States, accompanied by seven pages of photos. It fo-
cused particularly on New York City. New York blacks, it informed
its readers, maintained their own culture in Harlem by night; but
by day they commuted downtown, to serve as “shoe-shine boys and
elevator operators, gleaming like patent leather and with kinky hair
like lamb’s wool.” (Some of the blacks worked as waiters in New
York as well, the article reported, but “they are not allowed to speak
a word to the white guests, and bring them the menu on a Qm&
not in their hand.”)

Like other Nazi literature, this article, which carried the title “How
Race Questions Arise,” warned that the Negro problem represented
a grave threat to America. In particular, it noted rising black birth-
rates, while its illustrations included reproductions of advertise-
ments for skin-lightening cream and hair-straightening pomade—
products that blacks might use to disguise their “gleaming” skin
and “lamb’s-wool” hair in order to penetrate white society. Never-
theless, the article emphasized that Americans were taking healthy
measures to combat the race danger that they faced, just as Nazis
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Figure 3.“How Race Questions Arise! A Map of the 48 States Showing ‘Stat-
utory Restrictions on Negro Rights?” Source: Neues Volk. Blitter des Rassen-
politischen Amtes der NSDAP 4, no. 3 (1936): 9. Courtesy of the University of
Michigan Library.
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Figure 4. Images from the lives of American Blacks: Clockwise from top:
“Shoeshine Boys in America Are Exclusively Negroes? “The Black World
Metropolis: The Neighborhood of Harlem in the Northern New York Is
Populated Only by Coloreds? “Mongrels Too Are Reckoned among the
Coloreds? Source: Neues Volk. Blitter des Rassenpolitischen Amtes der NSDAP
4,10.3 (1936): 13. Courtesy of the University of Michigan Library.
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Figure 5. Images from the lives of American Blacks. At top: “Young Negro
boys in Harlem. The Negroes are multiplying significantly more strongly than
the white population of the United States. Their constantly growing num-
bers are a source of great concern to American statesmen? Source: Neues
Volk. Blditter des Rassenpolitischen Amtes der NSDAP 4, no. 3 (1936): 14. Cour-
tesy of the University of Michigan Library.
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schaftsknmpl im  Schwergowichte-
basen gegen Jim Jelfrics in Reno
(Nevada), 1910
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Jack Johnson darf nieht nach Awe-
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Paris cino Weilo gebeiratet hat

Figure 6. “Mixed marriages between White and Black are forbidden in
most states of the Union. The former Negro boxer and world champion
Jack Johnson cannot return to America, because he married a white
woman in Paris” Source: Neues Volk. Blitter des Rassenpolitischen Amtes der
NSDAP 4, no. 3 (1936): 15. Courtesy of the University of Michigan Library.
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were doing, even if “a certain part”of the American press was hostile
to National Socialism: “The United States too [just like Nazi Ger-
many] has racist politics and policies. What is lynch justice, if not -
the natural resistance of the Volk to an alien race that is attempting
to gain the upper hand? Most states of the Union have special laws
directed against the Negroes, which limit their voting rights, free-
dom of movement, and career possibilities. For a while, there was a
plan to create a Negro reservation in the Southern states, similar to
the Indian reservations.”'¢* There is no way of guessing where the
authors of the article picked up the odd notion that America had
planned a “Negro reservation.” South Africa had such reservations,
as Leers observed;* but the United States did not. In any case, the
article shows that in 1936, as the Nuremberg Laws took hold, Nazi
Party officials were making an effort to publicize the American
method of creating de facto second-class citizenship to average
Germans on the street, at a time when Germany too was subject-
ing its Jews to
but it was propaganda directed at the home population, not at

[{

“racist politics and policy.” This was propaganda,

foreign critics.'® ‘

Meanwhile the technical legal literature continued to explicate
the law of American second-class citizenship, just as the German
literature had done in earlier decades. The United States, a 1933
book reported, had invented for its subject populations a novel,
intermediate category between citizenship and statelessness, an
unprecedented form of legal “limbo.” This novel category covered
not only blacks, but also the subject populations of Filipinos and
Puerto Ricans.'® Krieger, in a much-cited 1934 article that (as we
shall see) would be influential on the internal deliberations over
the drafting of the Blood Law, pointed out that not only Blacks,
but also Chinese were deprived of meaningful voting rights in
the United States.'” Deutsche Justiz, a leading party organ on legal

affairs, highlighted the same fact.'®® é
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Today the different Vilker are essentially kept separate by

ing [Vermwghung)] of all Vilker has taken place that "what has
occurred, thig therefore the Volker are raciallfdistinguished

It is true that they maintafwtheir@wn volkisch unity through
the strictest possible closure gf§he community, supported by

mix with each other promiscuously and create a single unified
humanity."?

Jews were “foreign bodies” who violated both international and

sexual boundaries; they opened the door to the worst of possible
futures, the emergence of “a single unified humanity.” “Our Volk is
in danger!,” as another Nazi legal text cried in 1934, repeating the
standard slogan.™

One might wish that all this Nazi raving were remote from any-
thing to be found in the United States. But in fact, as this chapter
shows, it is with the Blood Law that we discover the most provoca-
tive evidence of direct Nazi engagement with American legal mod-
els, and the most unsettling signs of direct influence. American law
was expressly invoked in the key radical Nazi document establish-
ing the initial framework for the Blood Law, the so-called PreufSische
Denkschrift, the Prussian Memorandum, circulated by Nazi radicals
in 1933. In the subsequent debates—in particular in an important
June 1934 planning meeting preserved in a lengthy stenographic
transcript—American models were regularly discussed. In particu-
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lar, American models were championed by the most radical Nazi
faction, the fiercest advocates of a stringent ban on sexual mixing.
Finally the Blood Law itself that emerged at Nuremberg bore the
marks, as I shall argue, of American influence. ,

The story of American influence that this chapter has to tell is cer-
tainly depressing. But it may come, once again, as no great surprise
to readers knowledgeable about early twentieth-century American
race history. It is a familiar fact that much of America was infected
with the same race madness: as the Nazi literature noted, there were
plenty of Americans who simply “knew” that black men regularly
raped white women."” American courts, as German authors were

aware, were capable of delivering matter-of-fact holdings such as-

“the mixing of the two races would create a mongrel population
and a degraded civilization'¢ the American Supreme Court enter-
tained briefs from southern states whose arguments were indistin-
guishable from those of the Nazis;”” and southern racists like Sena-
tor Theodore Bilbo, staunch supporter of the New Deal in the early
1930s, could tell tales of the decay of races through mixing every
bit as wild-eyed as Helmut Nicolai’s: “Pleading against ‘mongreliza-
tion’ in the anti-lynching debate of 1938, a process he claimed had
destroyed white civilization over much of the globe, Bilbo took a
s Mein Kampf to assert that merely ‘one drop of
Negro blood placed in the veins of the purest Caucasian destroys

>

page from Hitler

the inventive genius of his mind and palsies his creative faculty. 8
(In fact, Bilbo was going further than the Nazis were willing to go:
as we shall see, the Nazis firmly rejected the one-drop rule as too
extreme.)

Nevertheless, if America too was infected with race madness,
what made the United States influential on the Blood Law was not
its race madness, but the distinctive legal techniques that Americans
had developed to combat the menace of race mixing. Here once
again, America was the global leader.
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First and foremost, the United States offered the model of anti-
miscegenation legislation. The notion that marriage between “su-
perior” and “inferior” races should be avoided was widespread in
the world in the age of early twentieth-century eugenics.”” Never-
theless actual legislative bans were a rarity; certainly the Nazis had
a hard time uncovering non-American examples. As Reich Minis-
ter of Justice Girtner declared at the June 1934 planning meeting
that will occupy much of this chapter, it was “naturally very attrac-
tive to look around in the world to see how this problem has been
attacked by other Volker,” and the United States provided the only
model that the Justice Ministry found to exploit. The same was
true of the published Nazi literature, which identified many in-
stances of customary or socially enforced prohibitions, but few stat-
utes outside the United States.”*

It is especially significant that the United States offered exam-
ples of an exceptional legislative practice: not only did thirty
American states declare racially mixed marriages civilly invalid,
many of them also threatened those who entered into such mar-
riages with punishment, sometimes harsh. This was highly un-
usual. Criminalization of marriage is rare in legal history. Many
species of marriage have been deemed invalid over the centuries,
but the only form regularly criminalized and prosecuted in the
modern Western world has been bigamy.”* Even a thoroughly race-
obsessed country like Australia in the era of the “White Austra-
lia” policy did not follow America’s menacing lead. A principal
Australian law of 1910, for example, simply decreed that “[n]o
marriage of a female aboriginal with any person other than an
aboriginal shall be celebrated without the permission, in writing,
of a Protector authorized by the Minister to grant permission in
such cases.” The statute did in principle allow for prosecution,
but it did not suggest that violators would face severe punish-
ment.2* The contrast with the anti-miscegenation statute of an
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American state like Maryland was stark. The Maryland statute was
far more detailed in its discussion of who counted as a member
of which race, and harsh indeed in its threats:

All marriages between a white person and a Negro, or be-
tween a white person and a person of Negro descent, to the
third generation, inclusive, or between a white wﬁ@o: and a
member of the Malay race or between a Negro and a member
of the Malay race, or between a person of Negro descent, to
the third generation, inclusive, and a member of the Malay
race, or between a person of Negro descent, to the third gen-
eration, inclusive, and a member of the Malay race or between
a Negro and a member of the Malay race, or between a per-
son of Negro descent, to the third generation, inclusive, and
a member of the Malay race, are forever prohibited, and shall
be void; and any person violating the provisions of this Section
shall be deemed guilty of an infamous crime, and be punished by
imprisonment in the penitentiary for not less than eighteen months
nor more than ten years.

Draconian penalization of this kind represented a sort of law that
only the United States had to offer. The only other even partially
comparable example that the Nazi literature highlighted in the early
1930s was found in South Africa, which penalized extramarital sex
between the races, but not marriage.s As we shall see, the notion
that racial miscegenation could be punished criminally was deeply
appealing to Nazis like Nicolai, Gercke, and the radical Nazi law-
yers who drafted the Prussian Memorandum of 1933; it is in the
criminalization of racially mixed marriage that we see the strongest
signs of direct American influence on the Nuremberg laws.
American anti-miscegenation law had something else to offer as
well: law on how to classify “mongrels”—what I will call “mongrel-
ization law.” The Nazi faced far-reaching problems in the treatment
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of the mongrels of Germany as they set out to combat race mixing.
A majority of German Jews were incontestably Jews. But the Ger-
man Jewry had a substantial history of intermarriage, and there
was also a heavy proportion of mixed-descent persons whose status
was uncertain. By the official Nazi reckoning in 1935 there were
550,000 full and three-quarter Jews, 200,000 half Jews, and 100,000
quarter Jews in Germany.”” How much Jewish blood was enough
to indelibly taint a child of part “Aryan” descent? Which mongrel-
ized German nationals would fall under the axe of the new Nazi
laws? Here again, as German authors observed, the United States
had basic lessons to teach: because it had a long history of sexual
relations between masters and slaves, it was a country, as Eduard
Meyer reported in 1920, that was groaning under the weight of “an
enormous mass of mongrels,”* and it had consequently developed
a large body of law on mongrelization, defining who did and did
not belong to which race. Unlike American immigration and citi-
zenship law, moreover, this law was “open™ it made no secret of its
racist aims, and employed no devious pathways or subterfuges.

American mongrelization law Ho,wmmmna&v once again, the only
body of foreign jurisprudence offering an extensive corpus of doc-
trine that Nazi policy makers found to investigate and exploit, and
exploit it they did. But here we arrive at the most uncomfortable
irony in this history: when it came to the law of mongrelization
the Nazis were not ready to import American law wholesale. This
is not, however, because they found American law too enlightened
or egalitarian. The painful paradox, as we shall see, is that Nazis
lawyers, even radical ones, found American law on mongtelization
too harsh to be embraced by the Third Reich. From the Nazi point
of view this was a domain in which American race law simply went
too far for Germany to follow. Nevertheless, we shall also see that
Nazi lawyers put real effort into studying the law of the American
states, in the search for what wisdom they had to provide.
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TOWARD THE BLOOD LAW: BATTLES IN T,
STREETS AND THE MINISTRIES 4"

Before\urning to the details of what Nazi @o:o fhakers made of
American Nyiscegenation and mongrelization Ig, it is important
once again t§ provide some historical contes ¢ Nazi i investigation
of American ayti-miscegenation legislation ook place against the
background of $gveral conflicts that &9&7 .Q,._ in the months after
Hitler took powd in early 1933. m:mn d fere was political conflict
between street radfcals, who Smnﬁnm o carry the Nazi program
forward through spdgtaneous womn: -like violence, and party of-
ficials who wanted to\ keep contrgf of the “National Revolution”
in the hands of the mm:,_ Secondf'there was ongoing bureaucratic
conflict between two gro@ps: off the one hand Nazi radicals, who
pushed for the harshest cd) ...«,.m<mEn measures, and on the other
hand lawyers of a more tradjjonal bent, who tried to hew to older
juristic conventions to ﬁrn Extel \ possible, and to bring some mod-
eration to the Nazi ordig fances §nd enactments. Finally, there was
conflict over foreign rélations. RY _:nm_ Nazi plans to pass legisla-
tion disfavoring “colofed” races meRywith angry protests from many
parts of the world,dncluding gmwm:_ ndia, and South America.”?
Faced with the t 1 at of boycotts, Naz .o:o% makers felt pressure
to tone their racjét legislative program dy Q. All of these conflicts
colored the higfory of the Nazi use of An rican law on marriage
and sexual mjking.

/' BATTLES IN THE STREETY
AHE CALL FOR “UNAMBIGUOUS AWS”
Po rnm_ conflict in the streets lay in the immediat} background
of tlfe Nuremberg Laws. As historians have shown, the Y uremberg

I B
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udenreferent, “reporter on the Jews” for the Ministry of the H:ﬁnaz,m
P ry

and was one of the chief draftsmen of the Nuremberg hmém gnd
the author of an important account of the drafting process. {c has
been the target of considerable, and i_ﬁrﬁ._:mv criticism, §ince it is

eventually rebign from the office of uwémmr mm,mmn..wz the 1940s, be
arrested in 1944 Wter sheltering some of the p »% ters against Hitler,
and be expelled fro¥g the Nazi Party in 1945,

This was another siiking figure: the 9. man of the Nurem-
berg Laws who was eve )
Like others among his colleagues, thefl.osener of the 1930s dis-
played conservative lawyerly fgstincts,Nazi though he was—and let
it be emphasized that he was a o@? hensible anti-Semite, an early
member of the party who later ¥led to whitewash his record—
Losener was also a cautious m:mm,, 8ghodical jurist, and his role in
the drafting process too shoys
work as a brake on Nazi radi¢ g the early 1930s Losener
and other jurists fought tof fimit the dei tion of “Jew,” shielding
where possible persons of o:_w half Jewish degcent.® Those efforts,
which historians have f faced in engrossing dog ail in the archives,
were only partly sugf flostal: the ultimate implgmentation ordi-
nance of the Reich/ ditizenship Law did include sofge, but not all,
half Jews within ¢ fe disfavored status. That ordinanch noaﬁnﬁnm
in November 1985, distinguished between two classes:’ qose who
“were” Jews, hfving at least three Jewish grandparents, antthose
who “countefl” as Jews, having two Jewish grandparents whil&glso
practicing ghe Jewish religion, or having chosen to marry a Jew1sh
spouse.*4lhe great bureaucratic battle over the “mongrels” thus

ended in a tense compromise—but one in which even as late as

officials were under pf€ssure to dwft “unambiguous” laws banning

azi leaders with an eye on

expansive definition of “Jews” moderates resisted. I¢he ensuing
debates, Germans went looking for foreign models,and they found
the anti-miscegenation laws of the American states.

THE MEETING OF JUNE 5, 1934

Like American immigration and citizenship law, American anti-
miscegenation law was very old, dating back to a pioneering Vir-
ginia statute of 1691.% The American tradition of banning race
miscegenation, like American immigration and second-citizenship
law, was attracting European attention well before the Nazis came
on the scene.% This was another area in which America was a rec-
ognized global leader, with prohibitions both old and new. Amer-
ican states continued to introduce anti-miscegenation statutes in
the early twentieth century; this was an active area of American rac-
ist lawmaking.s

And as with immigration and citizenship law, German lawyers
and policy makers had a history of great interest in American anti-
miscegenation law that long predated the Nazi period. The first
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flurry of German studies of the American approach dated to the era
of pre-World War I German imperialism. Beginning in 1905, Ger-
man colonial administrators in South-West Africa and elsewhere
instituted anti-miscegenation measures, intended to safeguard the
“purity” of the German settler population against mixing with the
natives. These racist measures were unparalleled among other Euro-
pean colonial powers, but they had a model in America, and Ger-
man colonial administrators investigated that model eagerly, as
Guettel has shown in important work. Their efforts included voy-
ages through the southern states, commissioned reports from diplo-
mats, consultation with the Harvard historian Archibald Cary Coo-
lidge, and more; and the colonial archives include detailed reports
on US law. Here once again, late nineteenth- and early twentieth-
century America struck Germans as a country at the forefront of
the creation of “a conscious unity of the white race.”®

German interest in American anti-miscegenation law did not
fade in the 1930s. The anti-miscegenation measures that prewar co-
lonial administrators produced may or may not have directly influ-
enced the Nuremberg Laws; historians disagree.”® But there can be
no doubt that the drafters of the Nuremberg Laws studied Ameri-
can law just as eagerly as their colonial predecessors did. America
was the great model in 1905,and it remained the great model three
decades later.
1s now time to turn to the details of the stenographic report of
the June 5, 1934, megting of the Commission on Criminal Law Re-
form.” This report, présgrved in the archives in two separage¥ersions,
was first published in 198Q7 The meeting it traps fibed brought
pthe chairmanship of

together seventeen lawyers and“aficials undg;
Justice Minister Giirtner. The attenddgggficluded Losener, the “re-
porter on the Jews;” Freisler, the fu de Prasident of the Nazi Peo-
ple’s Court, at the time a Statgs8ecretary attachitd to the Ministry

of Justice; along with othepffawyers and medical doctesg from the
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NazRministries, including three radicals who had mmﬂco_mmﬁn. {ith
Freislq in the drafting of the Prussian Memorandum.” The ). fecting
was calfed to respond to the demands that the Memora h.Ed had
made, aRjd the principal legal questions on the table wgte' whether
mixed m¥riages should be criminalized, what form ¥ 4 fy such crimi-
nalization§hould take, and how to manage the chalJénging business
of defining {lews” and other members of &mmon % races,along with
a few other Matters that I will leave to the mao;

The transcipt is a record of clashes—th@ cmr generally studi-
ously polite ofles—between the radicals yho had worked on the
Memorandum, ..Aw, d juristic moderates le¢/by Justice Minister Giirt-
ner. At the time that the meeting occy fired, the Night of the Long
Knives had not yetitaken place. Hrm Meeting thus dates to the last
weeks before the mag sk had fully fa fallen from the face of radicalism

in Nazi Germany, and the tran fcript records a last moment of

»

moderate success.” Oc ner ag

d the other moderate lawyers pres-
ent did not quarrel with\thefgoal of institutionalizing anti-Jewish
policies; these were, to say]

once again, no heroes of resistance to
Hitler; but they did wogkK tdfend off extremes of criminalization.

Some of them suggestgd that Bgrhaps a campaign of public “educa-
tion and o::mrﬁnn gient” mighBgradually succeed in ending the

evil of sexual mix;

al criminalization. If there was

to be nEEEmr\; n_os at all, OE.Sn /.smmmn& it must be done on

the basis of tife only suitable juristicYpodel, the criminalization

ifig without forn

of ?mmav\.ﬁ /that meant that there werd .D€ to be prosecutions
in cases where a Jew had engaged in “malig cious deception” of an
“Aryan, %35@...& Other lawyers present pughed an even milder
line: #duard Kohlrausch, a prominent professr of criminal law,
argfled that criminalization of any kind would bectively counter-
pfoductive.”” Losener maintained, in line with tradigional juristic
eachings, that the very concept of a “Jew” was so eludjye that the
radical program was impracticable.”
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g the superiority of some races and the
azis had suggested that the new law

was that the German people were convinced that the Jews were an

inferior race, and German law should say so openly. Here, Klee be-
lieved that America offered a valuable model. American race law, he
argued, was unquestionably founded on a belief in racial inferiority:
like the Supreme Court in Brown v. Board of Education, Klee had no
doubt that Jim Crow was designed to dramatize the inferiority of
the black population.? Klee viewed segregation as a form of Nazi-
style “race protection,” intended to alert the white population to the
menace posed by blacks. Jim Crow, he argued, was the American
equivalent of one of the principal “race protection” strategies Nazis
were using on the German streets in 1933-34, the boycott. Nazi
storm troopers aimed to “educate and enlighten” the populace by
staging intimidating boycotts in front of Jewish shops.!® Under Jim
Crow, Klee argued, Americans were doing the same thing, but on
a grander social scale: “American race legislation too [just like Ger-
man popular attitudes] certainly does not base itself on the idea of
[mere] racial difference, but, to the extent this legislation is aimed
against Negroes and others, absolutely certainly on the idea of
the inferiority of the other race, in the face of which the purity
of the American race must be protected. This is also expressed in
the social boycott that is mounted on all sides in America against
the Negroes.”* Here was another striking Nazi interpretation:
Segregation was the American version of the Nazi boycott. Ameri-
can racists employed Jim Crow law “on all sides” in order to raise
American consciousness, just as Nazi thugs stood outside Jewish

shops brandishing placards reading “Germans! Defend yourselves! "
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Don’t buy from Jews!” It was yet another case of Americans “de-
fending” themselves against “an alien race that [was] attempting
to gain the upper hand” and threatening to exert “influence.” And
what the American example showed was that true race-based crim-
inal law ought to be unapologetically racist criminal law.

But by far the most dramatic exploitation of the American exam-
ple came a few minutes later, from Freisler, the judicial “murderer
in the service of Hitler.” His intervention suggested that he too, like
Giirtner, had come to the meeting prepared to debate America, and
with detailed knowledge of the American case in hand.

Freisler used the American example to mount a Nazi response
to the objections of traditionally minded jurists like Losener. It
was a fundamental principle of traditional German law that crimi-
nal law required clear and unambiguous concepts: if judges were
permitted to convict on the basis of vague concepts, the core re-
quirements of the rule of law would not be met.'® Yet—so Losener
argued at the meeting—Nazi policy makers had failed to find a
clear and unambiguous concept of a “Jew.” There was simply no
accepted scientific means of determining who was “Jewish™ “An
effective means of determining whether a given human being has
an element of Jewishness on the basis of his behavior or outward
appearance [Habitus] or blood or the like does not exist, or at least
at present has not yet been found.”' That failure constituted an
obstacle for criminalization: it was intolerable, Losener declared,
to allow every individual judge to make decisions on the basis of
mere Gefiihlsantisemitismus, of vague sentiments of Jew hatred.!””
The indispensable prerequisite for proper criminalization was a
clearly delineated and scientifically acceptable definition of who
counted as a racial Jew.!”® In any case judges, Losener added, must
work within the limits of the presumption of innocence.’® These
were basic requirements of legality, and they stood in the way of
implementing the radical Nazi program.
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It was here that Freisler, showing typically bluff radical Nazi
contempt for technical doctrinal concerns, countered by citing the
United States. The problem, Freisler maintained, along with an-
other radical companion, was not a “scientific” or “theoretical” mat-
ter at all. It was a problem that called for a purely “primitive” and
- “political” response'®—and American law was Freisler’s model of
the “primitive” and “political.” American law, he said, demonstrated
that it was perfectly possible to have racist legislation even if it was
technically infeasible to come up with a scientifically satisfactory
definition of race. Freisler went into intimate detail about the laws
of the American states, and the nature of American jurisprudence,
to make his point:

Now as far as the delineation of the race concept goes, it is
interesting to take a look at this list of the American states.
Thirty of the states of the Union have race legislation, which,
it seems clear to me, is crafted from the point of view of race
protection. [“And political!” added another radical who had
worked on the Prussian Memorandum.]'! That is perhaps
[the case] only with regard to the Japanese, but in other re-
spects from the racial point of view. Proof: North Carolina has
also forbidden marriages between Indians and Negroes; that
has after all certainly been done from the point of view of race
protection. . . . I believe that apart from the desire to exclude
foreign political influence that is possibly becoming too pow-
erful, which I can imagine is the case with regard to the Japa-
nese, this is all from the point of view of race protection. ...

This American form of “race protection;’ Freisler continued, did not
trouble itself about the correct scientific conceptualization of race:

Moreover it is not the case that all states that have to reckon
with the possibility of Japanese immigration have spoken of
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the Japanese, but some have spoken of Mongols, even though
it is without a doubt the case that Japanese and Chinese are
not to be assigned to the Mongols, but to an entirely different
Volk blood group. Why have these states done this? I cannot
believe that they have done it just in order to delineate a con-
cept. Rather I believe that they have done it, because they were
targeting a kind of race image [Rassebzld], and have only erro-
neously lumped the Japanese in with the Mongols. The same
thing is shown by the way they list them [i.e., the various races]
all together. A state speaks of Mongols, Negroes or mulattoes.
That clearly shows that the racial point of view has been placed
in the foreground. ... The bottom line is that the Americans in
reality have first and foremost desired to have race legislation,
even if today they would perhaps like to pretend it is not so.!3

At any rate, he explained, the beauty of the American example was
that it demonstrated, as American law so often does, that it was
possible to manage a functioning legal system without the sorts of

clear concepts German lawyers cherished:

How have they gone about doing this? They have used differ-
ent means. Several states have simply employed geographical
concepts. One state speaks of African descent, another of per-
sons from Africa, Korea or Malaysia. Still others have conflated
matters, combining geographical origin with their conception

of a particular circle of blood relatedness. For example in the-

example I have just given there is subsequently added: or of
Mongolian race. Another state mentions both alongside each
other: Nevada speaks of Ethiopians or of the black race, Ma-
laysians or of the brown race, Mongols or of the yellow race.
That signifies a remarkable mixing of the system of geographi-
cal origins with conceptualization on the basis of blood relat-
edness."
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transcript,’® and it is important to turn for a moment to Krieger’s

biojgaphy, for knowing Nazi engagement with American law |
the eaNy 1930s means knowing Heinrich Krieger.

KriegeRwas a young Nazi lawyer who had just returned g6 Onn.
many from¥rkansas, where he spent two semesters as ang. nrm:mn
student at th§ University of Arkansas Law School i A933-34.126
He was deeply Rnmersed in American law, so muc 6 Hrmm in 1935
he published a w8ll-wrought English-language agficle in the George
Washington Law Rdgiew titled “Principles ofgfthe Indian Law.”®?’
When he returned h§me to the Germany m....w.‘.mrn throes of the “Na-
tional Revolution,” h&benefited ?05 ghe sponsorship of Otto
Koellreutter, among 09 s, and becai e a fellow at an academic
institute in Disseldorf undgr the cosfitrol of Frick’s Ministry of the
Interior."?® It was during his tme js { Diisseldorf that Krieger’s work
came to the attention of Giirtn&g Ministry of Justice. He published
his magnum opus on AmericdnNaw, Race Law in the United States,
in 1936, and then left Ger fanyWgnce again to continue his re-
search on foreign race 8.&52 Joitlipg the National Socialist OF
fice of Race Policy, he 4 faveled to SOy ith-West Africa, where Ger-
man colonial adminisg rators had first gvestigated the American
race law model thir % ears earlier.”” Krie§lgr spent two productive
years in Africa, pubfishing studies on local Ygce law and the treat-
ment of indigengfis legal traditions, while collecting research for
dgdic” state, as he

«

an extensive mghograph on South Africa, a
wrote, that wg§ on the road to becoming a great pager.”*® He re-
turned to Ggfmany in 1939, just in time for the outbreak of hostili-
ties, and sgtved with the forces of his country in a war tiigt he de-
scribed g8 perhaps “the most important turning point in th@gntire

3

evolutjon” of the race question.’ After the war was lost, Krieger’s
life tobk a new direction. In the 1950s we discover him as a promi
nent schoolteacher, with a changed profile: he has become a vocal

proponent of international understanding and peace, advocating
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¢ organizing student exchanges and
frica and Asia.’> What the inter-
of the 1950s ha

for European unific
aid for developing ¢
nationalist Krie
self we do not

say about his younger Nazi

¢ writings of his youth showed a deep allegiance to Nazi val-
ues. They also showed Krieger’s command of the finest techniques
of advanced German scholarship. Nazi law was marked by a strong
commitment to what Americans call “Legal Realism,” the style of
legal scholarship that also dominated in New Deal America. (I
will return to the comparison between these two legal realisms in
the Conclusion.) Legal Realism in the 1930s was an approach that
looked beyond the black letter of the law in the effort to grapple
with larger social and cultural forces. The young Krieger was a
prime representative of the Nazi strain of realism. Indeed his in-
terpretation of America is one of the more impressive examples of
Nazi writing in the realist vein.

Krieger’s work interpreting American law begins with his George
Washington Law Review article on Indian law. This was a legal realist
study whose aim was to identify the underlying social values that
could explain what otherwise would seem incoherent black letter
doctrine. The young Nazi lawyer, profiting from his year of research
in the law library at the University of Arkansas in Fayetteville, pre-
sented a careful and learned review of the history of American In-
dian law, whose point was to expose the ultimate incoherence of
the formal law. There was only one way to make sense of the jarring
contradictions in American Indian law, Krieger argued: it simply
had to be understood as a species of race law, founded in the un-
acknowledged conviction that Indians were racially different and
therefore necessarily subject to a distinct legal regime.'?3 The article
makes for sinister reading, in light of Nazi history: setting up a dis-
tinct legal/racial regime for the Jews was of course the core idea of
the Nuremberg laws, and the American treatment of the Indians
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was later to be invoked as a precedent for German conquests in
the East. What horror we all ought to feel when we learn that Hans
Frank referred to the Jews of Ukraine as “Indians” in 1942.13 But
while Krieger’s interpretation may have been sinister, it was not
stupid: there is nothing foolish about detecting racism at work in
American Indian law.

His Race Law in the United States was another work that cannot be
called stupid. That book, filled though it was with ugly Nazi judg-
ments, was a work of real learning and numerous insights. Hein-
rich Krieger was, as it were, the Nazi Gunnar Myrdal; and his book
would deserve at least a partial translation today. In it, he provided
an account of American legal history presented against a richly de-
scribed socioeconomic background. The book makes for startling
reading today—startling, if for no other reason, because Krieger’s
heroes were Thomas Jefferson and Abraham Lincoln. Race Law in
the United States was the legal companion to the Nazi world histories
that credited the Founding with the creation of “the strongest prop
for the Aryan struggle for world domination® it was a heroic inter-
pretation of American history as a long, though deeply troubled,
struggle against race mixing, led by America’s greatest presidents.

Jefferson was already featuring in Krieger’s work in 1934, which
highlighted his 1821 declaration of the impossibility of racial co-
existence: “[i]t is certain that the two races, equally free, cannot live
in the same government.”** Race Law in the United States added an
account of the Civil War era that included an exact and lengthy
documentation of Lincoln’s pre-1863 declarations to the effect
that the only real hope for America was the resettlement of the
black population elsewhere.'* This was telling material in the Ger-
many of the Nuremberg Laws: the Nazi policy with regard to the
German Jews was precisely that they must be driven out of the
Reich. Lincoln was Krieger’s exemplary statesman, to whom he
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referred reverently: he maintained that America could have be-
come a truly healthy race-based order if only Lincoln, wise in the
knowledge that the races could not inhabit the same country, had
not been assassinated.’” Krieger’s villains were the Radical Re-
publicans, and his ultimate diagnosis of America in the 1930s was
another piece of Nazi legal realism.The Radical Republicans had
saddled America with the highly formalistic jurisprudence of the
Fourteenth Amendment, founded on an abstract concept of equal-
ity foreign to human experience, and certainly foreign to the basic
racist worldview of the American populace. The result was that
American law was torn between two “shaping forces™ formalistic
liberal egalitarianism and realistic racism."*® It was to be hoped
that realistic racism would ultimately win out.

This was certainly a deeply distasteful reading of American legal
history, but there were plenty of Americans who believed something
like it at the time, both in the North and in the South.’® Krieger’s
book was moreover buttressed by three hundred fifty pages of de-
tailed study of American statutory and decisional law, accompanied
by statistical and qualitative studies in American society, and it was
rich in theoretical sophistication and acute observations about work-
ings of American legal racism. It may sound grating to speak of “first-
rate Nazi scholarship,” but that is what Heinrich Krieger's Race Law in
the United States represented. Krieger was only one of many fine legal
scholars whose gifts did not immunize them to the draw of Nazism.

The transcript of the June 1934 planning meeting shows the °

stamp of young Krieger’s influence. The “material” that Giirtner
quoted most likely came from research included in another Krieger
article, also titled “Race Law in the United States,” published in
mid-1934 in a technical journal of administrative law, the Verwal-
tungsarchiv, and thereafter regularly cited by Nazi policy makers. %
That article is a compendium of what was known in Germany in
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the summer of 1934. Krieger reviewed for his readers the harsh
tenor of American anti-miscegenation law in the early 1930s:

The attempt to enter into an unlawful mixed marriage has the
almost universal legal consequence of both invalidity and ex-
posure to criminal punishment. With regard to the first of these
consequences the statutes use the following terms, either indi-
vidually or in combination: void, unlawful, null, illegal, abso-
lutely void. The reach of the civil invalidity is not defined in a
uniform way, but illegitimacy and incapacity to inherit of the
offspring are the regular results.

Violations of these marriage prohibitions are threatened with
both fines and imprisonment. Statutes that provide for both
forms of punishment sometimes permit both to be imposed,
sometimes threaten them in the alternative. There is a corre-
sponding variation in the grading of the offense, for example
misdemeanor in Nevada, felony in Tennessee, felony (infa-
mous crime) in Maryland, and in the measure of punishment.
In several states imprisonment of up to ten years may be im- .
posed, in others six months is the highest possible sentence.
In a few states (Missouri, Indiana) the law expressly uses the
concept of knowing violation of the law, a provision that rests
on the recognition that there is widespread ignorance of the
descent of individuals.'*

It was presumably this passage, or some version of it, that Glirtner
had before him at the June § meeting.

Krieger’s article also made a point of emphasizing the open-
ended and “not very sharply juristically defined” approach of Amer-
ican law, dwelling on the fact that American law was content to
divide the population into two fundamentally arbitrary categories,
“white” and “colored.” Like Freisler, Krieger emphasized that there
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was nothing scientific about these concepts: the two categories
were the product of “artificial line-drawing,” not race reality. Nev-
ertheless American law was able to manage as it wrestled with the
same critical “problem” as Germany: how to treat “mongrels™ “The
problem of the legal treatment of mongrels has received a simple so-
lution, at least from the point of view of American statutory law:
A fundamental distinction is ‘made between only fwo population
groups: whites and coloreds. All of the concepts used in the regulations
accordingly involve artificial line-drawing, partly by statute, partly
by the courts? Implicit in this was the point made by Dohnanyi
at the June 5 meeting: the fact that there were only two categories
meant that American law lumped Jews in under the heading “Cau-
casian.” As Krieger would explain in Race Law in the United States,
this was because the United States had “so far” not gotten around
to the Jew problem."? In his 1934 article, however, Krieger did not
pause over the question of the Jews. Like Giirtner and Freisler he
simply moved on to what was “interesting” in the many techniques
that the American states used for addressing the definitional chal-
lenges posed by their “enormous mass of mongrels.” For the most
part, Krieger reported, the states looked to descent, defined by frac-
tions of blood, but they sometimes took other tacks as well:

States that draw racial distinctions determine membership in
the colored group either according to degrees of descent from
a colored ascendant or according to the percentage of colored
blood. In line with this the laws of four states define coloreds
as “persons who descend from a Negro for up to three genera-
tions, even though one ancestor in each generation is white.”
Five states make a simpler determination: “Coloreds are per-
sons who have 1/8 or more Negro blood.” In two states we find
the proportion to be 1/4. Occasionally the smallest admixture
of “African blood” suffices to give rise to the legal classification
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as colored. Other states permit outward characteristics to be
decisive in determining membership in this or that popula-
tion group, e.g., former slave status (North Carolina), the fact
of regular social association with one or another group (ditto)
or, in the case of a second marriage, the racial identity of the
first marital partner (Texas).

Again like Freisler, Krieger emphasized the open-endedness of Amer-
ican case law:

The conceptualization of race in the courts is even more vari-
able. A rare example of an extreme case of a judicial defini-
tion is a decision from Ohio which declares white persons to
include those of more than half white descent.”® There is a
growing tendency in judicial practice to assign a person to
the group of coloreds whenever there is even a trace of visible
Negro physical features, and beyond that to do so when the
Negro descent of the individual is common knowledge, with-
out regard to how far the degree of descent reaches back.'*

Here again the memo that Giirtner brought to the June 5 meeting
presumably included this passage or something like it.

It is true enough that Krieger’s 1934 account was not about Jews
as such; indeed it did not even mention them. But you would have
to be willfully obtuse to deny that it was meant to inform Nazi pol-
icy discussions. It is particularly noteworthy that Krieger’s article

» «

provided meat for the discussion of the “variable” “conceptualiza-

tion of race” in American law of the kind that Freisler praised. In
this regard his article was typical: as we shall see in a moment, there
were plenty of Nazi observers who thought there was something
to learn from the American approach to “mongtels,” even if the
Americans had “so far” not understood the imperative of putting

down their Jews.
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Nazi engagement with the American model continued over the
subsequent months leading up to the formal proclamation of the
Nuremberg Laws in September.1935. Almost as striking as the dis-
cussion of American law by the Commission on Criminal Law Re-
form in the summer of 1934 is Herbert Kier’s article on “Volk, Race
and State,” in the National Socialist Handbook for Law and Legisla-
tion, whose treatment of American immigration law was already
quoted in Chapter 1. More quotes are in order here. Kier began by
alluding to the foreign incomprehension of Nazi goals:

The national socialist ideology presented here, and the con-
clusions that must be drawn from it, have been widely met
with complete misunderstanding, and National Socialism
and the German Vo/k have been the targets of serious attacks.
This is all the more incomprehensible since the United States
of North America in particular has introduced statutory regu-
lation in many areas that grow out of the racial point of view.
In this regard it is worth observing that the dominant po-
litical ideology in the USA must be characterized as entirely
liberal and democratic. With an ideology of that kind, which
starts from the fundamental proposition of the equality of ev-
erything that bears a human countenance, it is all the more
astonishing how extensive race legislation is in the USA. Let
me provide a few examples. The laws of the following Ameri-
can states forbid mixed marriages between white and colored
races.'¥ .

Kier then printed a two-page alphabetical table with exact descrip-
tion and citation of the anti-miscegenation legislation of all thirty
American states.* That table corresponds to the description of
American law given by Giirtner and Freisler the previous June,and
it seems a fair guess that it was one of the sources of their detailed
information on American law, very likely the “list” to which Freisler
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referred at the June § meeting. The same table would continue to
circulate in later years, reappearing in a standard commentary on
the Blood Law.** After printing it, Kier continued,

Thus the 30 states listed here all have prohibitions on misce-
genation, which with a single exception all pursue the aim of
safeguarding the American population of European origin
against race-mixing with non-European races. Only in North
Carolina is there in addition a prohibition on miscegenation
between Indians and Negroes. Extramarital sex between mem-
bers of different races is also forbidden in several states, or even
subjected to criminal punishment, for example in Alabama

and Arkansas."®

Here we have it again: detailed Nazi engagement with the specifics
of American law. Kier’s next topic was segregation. He expressed
some astonishment at the lengths to which American segregation

was sometimes taken:

In most of the Southern states of the Union white children
and colored children are sent to different schools following
statutory regulations. Most American states further demand
that race be given in birth certificates, marriage licenses, and
death certificates. Many American states even go so far as to
require by statute segregated facilities for coloreds and whites
in waiting rooms, train cars, sleeping cars, street cars, buses,
steamboats, and even in prisons and jails. In several states, as
in Florida, only whites can be members of militia, in yet oth-
ers, as in Arkansas, voter lists are separated by race and in the
same state whites and coloreds are separated on the tax rolls.**

Kier clearly found all of this strange and a shade excessive; we shall
see in a moment more examples of Nazi authors who thought
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American law went overboard. At any rate, what American law dem-
onstrated, Kier wrote, was how natural and inevitable racist legisla-
tion was:

. This variegated abundance of statutory racial regulation in the

States of the Union demonstrates that the elemental force of
the necessity of segregating humans according to their racial
descent makes itself felt even where a political ideology stands
in the way—a political ideology that denies that human be-
ings have different worth depending on their descent. A very
brief overview of American race law is given by H. Krieger in
the Verwaltungsarchiv.**°

It was from there that Kier moved to his peroration, identifying
America as Nazi Germany’s forerunner despite its “liberal and
democratic” ideology—as the country that had arrived at the “fun-
damental recognition” of the evils of race mixing, now to be car-
ried to its logical fulfillment in the Third Reich.

Once again it is important to reject the idea that all this was

somehow meant as mere propaganda, directed at foreign readers.
Kier certainly did refer to international “misunderstanding” of the
regime. But his chapter cannot have been meant for a foreign audi-
ence. This was another dense text in Fraktur, probably with limited
foreign circulation,’! intended to guide and inspire domestic Nazi
deliberations. We should hear, in Kier’s reference to the outside
world, not an exercise in propaganda, but a kind of honest bewil-
derment about foreign “misunderstandings” of a scheme that was
very close indeed to what was found in the United States. And we
must remember that the Nazi regime, at the time, was not preach-
ing extermination. What it was preaching arguably did represent a
logical extension of much of American race law, much though we
may want to pretend otherwise.
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4
marriages. German jurists had known that since the early twentieth %ﬁ%&
entury, they still knew it in the early 1930s, and they discussed the %m\

-ANgerican sources in detail, both in print and in the critical n_omnm.
doorNgeeting for which we possess a transcript. In particular,
radical Nazi Freisler, who pushed for broad criminalization
Prussian Memorandum on, appears in that transcript as a <0mm_ cham-
pion of Amirican legislation and jurisprudence. %ﬂ

Skeptics niay retort that Nazi radicals would havg/succeeded in
criminalizing Yacially mixed marriages even if ﬁrn%\ﬁma not had an
American examyle to cite. That is perfectly @om%?_ou we will never
know. Neverthel®s there can be no justifica %5: for ignoring the
evidence of Nazi Qgagement with >Enn%m= models that litters
the sources. Even if§he radicals were mmm:_n& to win, that does
not mean that having\gn American 5%&& meant nothing in the
political battles of the early 1930s; &w r that the radicals who cited
American law over and Qyer mmmE were not in some significant
way inspired by what they _:5& Only a naive and pedestrian un-
derstanding of law—only a\ .%mmnm refusal to face facts—would
dismiss the American exampl@as insignificant in this setting. If we
had evidence of this kind fér an¥less freighted case in comparative
law, we would not hesiéte for a Ypoment to speak of “influence.”
Konrad Zweigert m:? ein Kotz, t ana_nn:ﬁ postwar German
specialists on compd frative law, give al mbn_ma account of how for-

eign law affects _. ;&mﬁio innovation:

repoffts mmoﬂm:% prepared on the topi

Bjer since the second half of the nineteenth centuy legisla-
tion in Germany has been preceded by extensive comy arative
legal research.’**
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Like other p8gtwar German scholars, Nio_mo: and Kotz pass over

the Nazi periodN m:nbnnv but their mnmnn pé Om how laws are

it is just as pertinent to the ,Em om bad _mim as it is to the Bmw.
ing of good ones; andsth

DEFINING “MONGRELS”: THE ONE-DROP RULE
AND THE LIMITS OF AMERICAN INFLUENCE

America’s role is clearest in the case of the criminalization of
racially mixed marriages, but the American example also mattered
for Nazi discussions of the classification of racially inferior “mon-
grels.” American law was concerned with defining “Negroes” just
as German law was concerned with defining “Jews,” and Nazi ob-
servers were well aware that the United States offered a possible
model. Lawyers were by no means the only Germans intrigued by
American racial classification schemes. For example, there was this
passage in a 1934 book that was published as a guide for teachers
on how to present Nazi race policies to their pupils. The author
observed that Americans took the need for racial purity so seri-
ously that they were prepared to take what even Nazis regarded as
exceedingly harsh classificatory measures: “Sharp social race sepa-
ration of whites and blacks has shown itself to be necessary in the
United States of America, even if it leads in certain cases to human
hardness, as when a mongrel of predominantly white appearance is
nevertheless reckoned among the niggers.”'*s This was the world of
the American one-drop rule, disturbing even to Nazi commenta-
tors, who shuddered at the “human hardness” it entailed. Another
Nazi author, this time in an article written for English teachers in
1936, had similar words. He praised the American commitment to
legislating racial purity, but he too blanched at “the unforgiving
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hardness of the social usage according to which an American man
or woman who has even a drop of Negro blood in their veins,”
counted as blacks.'*¢

The one-drop rule was too harsh for the Nazis (or at least for
most of them—the fanatical Achim Gercke was in favor of some-
thing like it),"” and for that reason alone the influence of American
classification schemes was inevitably limited. The scholars who see
parallels between American and Nazi racial classification schemes
are to that extent wrong—but only because they understate the
relative severity of American law.”*® The Nazi literature saw other
obstacles as well. German Jews were simply not American blacks.
American blacks, as one anonymous author explained in 1935,
were generally physically recognizable as such, and that meant
that America could rely on “mostly clear color lines.”* Identifying
Jews was far tougher. Unlike blacks, Jews maintained their com-
munal identity by their culture, not their color. American blacks
by contrast had lost all of their distinctive culture after centuries
of oppression: “The Negroes [having lost their cultural traditions]
are now held together only negatively, by their identifying physi-
cal features. . .. What the Jews and the Negroes of the USA have
in common, however, is the will to become outwardly assimilated.
In this regard the prospects of the Jews are seemingly better, since
the bodily differences do not stand out visibly as strongly, and ac-
cordingly can be hidden more successfully.”*® Germany’s “Jewish
problem” was far more insidious than America’s “Negro problem™
the German Jews, this author worried, would find it all too easy
to infiltrate themselves into the community by pretending to em-
brace the German characteristics of “diligence, love of orderliness,
and thrift.”é!

America was different: there were limits to the possible extent of
American influence on Nazi racial classifications, and Nazi authors
were quite conscious of them. Nevertheless American racial clas-
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sifications were of inevitable legal interest; that was a large part of
the appeal in American Emwnnmn:mmo: law. We see that in Justice
Minister Giirtner’s report on how American law defined the races.
We see it in the Handbook article on “Volk, Race and State” care-
fully listing for its Nazi readership which American states defined
blacks as those with which fraction of black blood. We see it in Jo-
hann von Leers’s 1936 review of the laws of the American states. ¢
We see it in Krieger’s 1934 article, and later in his 1936 book.

And at least one aspect of American law may have carried some
weight in the German debates: American states did not define “mon-
grels” strictly on the basis of descent. As Krieger explained, race clas-
sifications in the United States might also turn on other factors: The
courts of some American states, in particular North Carolina and
Texas, also looked to other “outward characteristics.” Texas in par-
ticular considered marital history: “{OJutward characteristics [may]
be decisive in determining membership in this or that population
group, e.g., former slave status (North Carolina), the fact of regular
social association with one or another group (ditto) or, in the case
of a second marriage, the racial identity of the first marital partner
(Texas).”16

The idea that race classifications might turn on something other
than descent, and in particular on marital history, deserves to be
flagged: that idea was of critical importance in the ultimate Nazi
definition of “Jews.” As we have seen, radicals wished to define Jews
as those with only a single Jewish grandparent—the equivalent of
what American states would call “1/4” colored. As early as April
1933, however, there was a counterproposal on the table. This al-
ternative classification scheme proposed to spare half Jews—unless
those half Jews either practiced the Jewish religion or entered into
a marriage with a Jew.’™ It was that counterproposal that ulti-
mately made its way into the crucial implementation ordinance of
the Nuremberg Laws:!¢ .
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spotted in their garment district hotel greeting each other with
“Hgil Hitler!” and giving the Nazi salute, Jewish fur merchants or .
ganixd a noisy demonstration against them that lasted a full$ix
hours aNg required a substantial police presence.?®

Fischer, Ye leader of the group, responded to this dis
with memoraRle indignation. Jews, huffed Fischer, who#as to be
hanged for his War crimes in 1947, “were Qnmnnm in ﬁ?zm? and

Nazi Germany:
/

We came on a studly trip to gain firsthand .tﬁ?.mmm_o:m of
America, and our first{mpression is a bad oswu . The impres-
sion of the City of New <olﬂ was QmBo:ﬁ_.%cm_ but the other
impression was bad. I realze that annsﬂ%ﬂ:sm& Americans

dignified fashion”

do not approve of this demy nstrationy fid ace very friendly
and hospitable. What I saw of rm %505:&:0: was exclu-
sively Jewish. .

him and his fello
Sadly it does
and his group fired on their study trip (though the curious will fifg

3

\
t seem possible to learn more about how Fissher

online a fil

of what is probably Fischer’s hanging).!' But as we

have seen, ye can know a great deal about Nazi interest in Ameri-
can law dyfing their previous “year of work opposing an outdated
type of jurist.

of the early 1930s rejected—especially about the liberal America

»

There was plenty about America that Nazi lawyers
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of Louis Brodsky, the Jewish fur anftt 'of New York, and those
who agreed with them. But ﬁrnmo 3 ‘.m dplenty that Nazis found
to like. Fischer was not the figs€T ing Emr between

the same at the Nureft vmnm Rally &9&5 days earlier, and Fischer’s
delegation was not the first Nazi group to study America, nor the

From Mein Kampf onward, Nazi jurists and policy makers took a
sustained interest in American race law. Especially during the early
1930s, the era of the making of the Nuremberg Laws, Nazis engaged
in detailed study of American immigration law, American second-
class citizenship law,and American anti-miscegenation and mongrel-
ization law. Some of them saw attractions in the system of Jim Crow
segregation. In particular, the Prussian Memorandum, the 1933 text
that laid out the basic statement of the radical Nazi legal program,
specifically invoked Jim Crow—though it proposed a more “lim-
ited” version for Nazi Germany. Certain aspects of American race
law struck Nazi observers as appealing: in particular, the exceptional
American practice of harshly criminalizing interracial marriage lay
in the background of the Blood Law. Other aspects, like the one-
drop rule, struck them as excessively severe. Some of the more vi-
cious Nazis, notably Roland Freisler, championed the lessons to be
learned from American legislation and jurisprudence, while moder-
ates like Justice Minister Gurtner worked to downplay the useful-
ness of American precedents. Nobody argued in favor of a wholesale
importation of American practices; everybody was aware that Amer-
ica had liberal traditions that were at war with its racism, but many
expressed their approval of what the National Socialist Handbook of
Law and Legislation called America’s “fundamental recognition” of
the imperative of creating a legally enforced race order—though
Nazi authors always added that the task of building a fully realized
race state remained for National Socialist Germany to complete.




136 « CONCLUSION

What shall we say about all of this?

It is important to begin by underlining what the history in this
book does not tell us: It does not explain the genesis of Nazism. No
sensible person would conclude that it was American inspiration
that led causally to the crimes of the Nazis. It is lunacy to claim, as
extremists on both the left and right have been known to do, that
the United States is the source of all evil in the world, and it would
be lunacy to hold the United States responsible for what happened
in Germany and its dominions from 1933 to 1945. Nazism hap-
pened for countless reasons, most of them indigenous to Germany;
the responsibility for Nazi crimes rests with Germans and their
direct collaborators. In the end the United States certainly played
its part in the defeat of Hitler, and it has certainly been a force for
good in the world often enough.

What the history presented in this book demands that we confront
are questions not about the genesis of Nazism, but about the char-
acter of America. The Nazis, let us all agree, would have committed
monstrous crimes regardless of how intriguing and attractive they
found American race law. But how did it come to pass that America
produced law that seemed intriguing and attractive to Nazis?

In some ways, that question is not hard to answer. We all know
that there was racism in the United States, and that it ran deep.
It is not news that America had ugly race law in the early twenti-
eth century. We all already knew that there were parallels between
Jim Crow America and Nazi Germany; after all, they are obviously
there.!” We already knew about the Nazi interest in American eu-
genics. Historians have already documented Nazi admiration for
American westward expansion. If the Nazi vogue for Franklin Roo-
sevelt is not well known, it has nevertheless been identified already.
If we were not aware of the depth of Nazi interest in American race
law during the making of the Nuremberg Laws, we should not be
entirely astonished by it. The image of America as seen through
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Nazi eyes in the early 1930s is not the image we cherish, but it is
hardly unrecognizable. :

Nevertheless, seeing America through Nazi eyes does tell us things
we did not know, or had not fully reckoned with—things about the
nature and dimensions of American racism, and things about the
place of America in the larger world history of racism. Not least, see-
ing America through Nazi eyes tells us some uncomfortable things
about the character of American legal culture.

AMERICA’S PLACE IN THE GLOBAL
HISTORY OF RACISM

First of all, seeing America through Nazi eyes brings home a
truth that wise scholars have recognized, but that our general cul-
ture has so far been slow to grasp. The history of Ametrican racism
is not just a history of the Jim Crow South.” We must overcome
the tendency to equate race law in America with the law of segrega-
tion; we must look beyond the “mirror images” of Nazi Germany
and the southern states. If we think of the history of race in Amer-
ica as the history of Plessy v. Ferguson and Brown v. Board of Educa-
tion, of segregation and the heroics of the civil rights movement,
we risk blinding ourselves to an immense expanse of what has
taken place. European observers of the 1930s all recognized that
black-white conflict was only one aspect of the history - of Ameri-
can racism." Indeed, Nazis almost never mentioned the American
treatment of blacks without also mentioning the American treat-
ment of other groups, in particular Asians and Native Americans:
To them what “Nordic” America faced was not just the “Negro
problem,” but the problems of “Mongols,” of Indians, of Filipinos,
and of innumerable other non-“Nordic” groups trying to “push
their way in.”* By the same token, America’s influential stature in
twentieth-century world racism had to do with wider American
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campaigns and other American forms of law than just segregation
in the South. In particular, it had to do with national and nation-
wide Eomwmam of race-based immigration, race-based second-class
citizenship, and race-based anti-miscegenation law. Those were the
aspects of American law that appealed most to Nazi Germany, not
Jim Crow segregation in the narrow sense.

And as we have seen the appeal of those aspects of American law
for the Nazis was strong. That is the unpleasant fact of the matter,
and it forces us to confront an unpleasant historical datum about

the place of America in the world history of racism: In the early

twentieth century the United States was not just a country with
racism. It was the leading racist jurisdiction—so much so that even
Nazi Germany looked to America for inspiration. What David
Fitzgerald and David Cook-Martin conclude about immigration—
that “[t]he United States was the leader in developing explicitly rac-
ist policies of nationality and immigration”'—is true of the other
areas of the law this book has surveyed as well. In the early twenti-
eth century the United States, with its deeply rooted white suprem-
acy and its vibrant and innovative legal culture, was the country
at the forefront of the creation of racist law. That is how the Nazis
saw matters, and they were not the only ones. The same was true
in Brazil,” just as it was true in Australia and South Africa, just
as it was true of the German colonial administrators who went
hunting for a model for the making of anti-miscegenation law."
And while the Nazis liked to mention South Africa as a fellow
traveler, in practice they found very little South African law to cite
in the early 1930s.2° Their overwhelming interest was in the “classic
example,” the United States of America.

To be sure, to say that the United States was the leader in racist law-
making is not to say that it was the only country that can be accused
of racism. It most certainly was not. Europe had its own centuries-
old history of persecution, which manifestly prefigured much of
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Nazi policy: the Nazis of the early 1930s were not the first Europe-
ans to seek to expel their Jews, as they were well aware.! Moreover
there was race law of some kind to be found throughout the world
of European colonial and imperial expansion. Iberia and Latin
America had a tradition to which some historians trace the roots
of modern race law, a tradition as old as the sixteenth century.2 By
the end of the nineteenth century there was explicitly race-based
exclusionary immigration legislation in Brazil,® and a figure like
Johann von Leers, Nazi author of Blood and Race: A Tour through
the History of Peoples, was eager to argue that some measure of racist
law could be found throughout the centuries.*

Most especially there was plenty of racism among the other
daughter nations of British imperialism. We must pay attention
when a leading Nazi jurist like Otto Koellreutter speaks of the “in-
teresting results” to be found in “the United States and the British
Dominions.” Passages like that one suggest a haunting question
about the Anglo-American, common-law world. The backdrop to
Nazism is to be sought partly in British traditions: it is to be sought
among the democracies of English-speaking “free white men” not
only in America, but also in Australia, in South Africa, and to a
lesser extent elsewhere on the British globe. These were all places
where yeoman settlers claimed rights of egalitarian selfgovernment
at the expense of disfavored, and sometimes warred-upon, minori-
ties,™ and the Nazis looked with interest on all of them.

But within that world America was the leader during the age of the
rise of Hitler. That is the truth, and we cannot squirm away from it. It
was American immigration, citizenship, and anti-miscegenation law
that the Nazis cited over and over again. It was American Jim Crow
that was highlighted by the Prussian Memorandum. It was a memo-
randum on American law that the Justice Zmimﬁ% prepared for dis-
cussion at the planning meeting of June 5, 1934. It was American law
to which the radicals at that meeting turned. It was the American
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criminalization of racially mixed marriage that was the forerunner
of the Blood Law. It was the American conquest of the West that
Nazis invoked so often while engaged in the murderous campaigns
of the 1940, just as Hitler was already invoking it in the 1920s.%
Nazism was certainly not a product made in America and imported
into Germany, but it remains the case that when the Nazis set out to
build a racist order, they turned to America first to see what sort of
models they could find. .

%

Of course that sounds extremely strange today, and even per-
verse. We think of America as the home of liberty and equality, and
as a stalwart in the herculean allied anti-Nazi struggles of World
War II. More broadly we think of British common-law traditions as
a prime historical source of the modern culture of rights, perhaps
even as the prime historical source. But some of the strangeness
dissipates once we understand the claims of Nazism. Nazism too
was a movement for equality, if not for liberty: as I have argued
elsewhere, the promise of the “National Revolution” of Nazism to
the general German population was a promise of leveling up—a
promise that all racial Germans as the Nazis defined them would
count as high-status members of German society. Society would no
longer be divided into noble Germans and commoner Germans,
master Germans and servant Germans. Now every German would
count as a coequal member of the ruling class by simple virtue of
membership in the Master Race.” The Nazi “National Revolution”
was in that sense a thoroughly egalitarian social revolution.

The resemblances to the Anglophone, and especially Ameri-
can, world were much less remote than we would suppose today.
American white supremacy too was founded in a “resolute egali-
tarianism among white men”? it was a movement that affirmed
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the equality of every member of the favored race, while forcefully
rejecting the status inequalities of the aristocratic past. Such was
the nature of Jacksonian democracy in particular. In that sense the
connection between American egalitarianism and American rac-
ism ran deep. When Hitler praised America in Mein Kampf it was
partly because he believed that America permitted exactly the sort
of leveling he believed Germany needed: America, unlike Europe,
was producing a “wealth of inventions” because the Americans, un-
like the Europeans, gave “talented people from the lowest social
orders” the chance to make something of themselves.?” Hitler too
promised to transform German society by bringing “people from
the lowest social orders” up in the world. Of course this egalitar-
ian promise could be realized only at the expense of non-“Aryans,”
but again this was nothing different from what was to be found
in vast stretches of the Anglophone world. In this connection it
is worth observing that the German words for “master,” Herr, and
“supremacy,” Vorberrschaft or Oberberrschaft, are close cognates: the
German “Master Race” is the near linguistic cousin of the English
“white supremacy,” and German authors of the Nazi period under-
stood it that way.

So the Nazi interest in America in the 1930s is not quite as strange
as it seems today. It is also of course essential to bear in mind the
geopolitics of the age. The Nazis looked out on a globe that had
been largely mastered by English-speaking countries. The British
had aimed for world domination long before Hitler did.*® Moreover
Anglo-American leaders and intellectuals themselves, most promi-
nent among them Teddy Roosevelt and James Bryce, explained and
defended their control of so much of the earth with frankly racist ar-
guments; these were men who believed, in the words of TR, in keep-
ing “the temperate zones of the new and the newest worlds a heritage
for the white people.” And among the “Nordic” powers, America
was the natural geopolitical model for Nazi Germany,as scholars have
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rightly noted. It was the “Anglo-Saxon” United States that had built
an imposing continental empire, and that therefore stood out as an
expansionist model for the Reich that was determined to conquer
to its east. It was the “Anglo-Saxon” United States that had invented
an international law doctrine that justified its place as a hegemon
in its hemisphere, in the form of the Monroe Doctrine and its more
assertive Roosevelt Corollary of 190432 To be sure, interwar Ger-
man racists often speculated that the United States would succumb
to race mixing and therefore decline—though Adolf Hitler himself
thought differently, at least until the outbreak of World War IL.*
But even if some of them thought America might falter, that was no
reason for them to refuse to learn the lessons of American racism.
The possibility of American geopolitical decline only brought home
the truth that Nazi Germany would have to apply American policies
with a rigor that the Americans themselves had failed to sustain.

B - o

But for all theattractions of “Nordic” America in Nazi Germany,
is it not obvious Wat there remained &mamombm and, %\Bmﬂo_%

profound, differences?

Of course there were, :
and foremost, American raclaw noﬂam ¢a énw a constitutional
tradition that had a strong grip .:...‘. merican legal culture, espe-
cially in the form of the Wmnosmﬁ ttion Amendments. To be sure,
that grip was not strong enoug { to pigvent the United States from
pioneering in the creatiog fof racist in¥ jtutions. American legal
history of the decades fler 1877 is a men unrelieved record of
shameful evasion of e principle of nm:mrQ hat the Reconstruc-
tion Amendmentgfwere supposed to enshrine* ,,,..,.m principle, as
the Nazis contemptuously put it, “that everyone who Bears a human
countenance is equal.” Nevertheless, the ReconstructiolyAmend-

w4 oa%rm&Nom First
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ments were there, and American lawyers always had to recl6n with
ther, if only in devising evasions. As Desmond King ghd Rogers
Smitthave written, there was always a tension betwegn two racial
orders }g America, a “white supremacist order” msm fan ¢ ‘egalitarian
transformiative order.”* There was certainly som:%m comparable in
Nazi Germigny, and Nazi observers looked on nvm American consti-
tutional tradition with a mixture of UoB:mntH and disdain.

Nor was it\gnly the constitutional an:. tion that set America
apart from NazRGermany. There was m_mo‘.wsomrﬂ arguably even
more important, djfference as well: Nazi wmn_ma made a very differ-
ent, and far more nirciless, use of mﬁmﬁ@moéﬂ than American rac-
ists did. On this subj F.H it is useful nom,mcnb to Gunnar Myrdal, the
Swedish social scientisfywhose Gﬁ\moow An American Dilemma:
The Negro Problem and Mddern b&&ﬂ%&@ did so much to shake up
American race relations ang set nmn stage for the civil rights move-
ment after World War I1. Herejg mwoé Myrdal answered the question,
commonplace in the 1930s An{ ..GAOmV of whether the Jim Crow

South should be characterized asy &

On account ofithe one-party system and the precarious state
of civil liberges, the South is sometimes rd erred to as fascist.
This is, hoyfever, wrong. . . . The South nzz? lacks the cen-
tralized gfganization of a fascist state. mosmr rn politics s,
on the gontrary, decentralized and often even'ghaotic. The
Demogfatic party is the very opposite of a amﬂmﬁm..",m arty” in a
modérn fascist sense. It has no conscious wo:nmnm.w‘mno_omx
no tight regional or state organization and no centralized and
efficient bureaucracy. The “regimentation” which _Sm,.,‘,_" the
South politically solid is not an organization for mEAE.ﬁ]




